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REMOVAL  OF  GOODS  WITHOUT  CONSENT  ENDORSED  ON 

POUCY. 

[Circuit  Court  of  Cuyahoga  County.] 

T.  F.  Walsh  &  Co.  v.  Queen  Insurance  Company  op  America. 

Decided  February  20,  1905. 

Fire  Insurance — Removal  of  Qoods  Without  Consent — Renders  Policy 
Void — Promise  of  Agent  to  Make  the  Proper  Entries  Without 
Avail. 

Where  goode  iiusured  "while  located  and  contained  as  described  herein, 
and  not  otherwise"  under  a  standard  form  policy,  are  removed 
to  another  location  without  the  written  consent  of  the  company 
to  such  removal  indorsed  upon  the  policy,  there  can  be  no  re- 
covery under  the  policy  for  loss  by  fire  sustained  after  such  re- 
moval, notwithstanding  th«  insured  notified  the  agent  of  the  com- 
pany of  the  proposed  removal,  and  the  agent  said  he  would  at- 
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Walsh  &  Co.  V.  Queen  Insurance  Co.        [Vol.  VI,  N.  S. 

tend  to  the  matter  and  see  that  the  proper  entries  were  made 
so  that  the  insurance  would  be  preserved.  Ohio  Farmers  Insur- 
ance Co.  V.  Burget,  17  C.'C.,— ,  distinguished. 

Winch,  J. ;  Marvin,  J.,  and  Henry,  J.,  concur. 

Error  to  the  court  of  common  pleas. 

Plaintiff  in  error  brought  this  action  in  the  common  pleas 
court  against  defendant  in  error  to  recover  for  a  total  loss  by 
fire  under  a  policy  of  insurance  issued  to  him  by  the  defendant 
company. 

The  petition  sets  forth  that  on  March  19,  1901,  he  was  the 
owner  of  a  certain  stock  of  merchandise  located  in  the  build- 
ing No.  399  Ontario  street,  Cleveland,  Ohio;  that  on  said  day 
in  consideration  of  the  premium  paid  by  plaintiff,  the  de- 
fendant company  insured  plaintiff  for  one  year  against  loss 
or  damage  by  fire  to  the  amount  of  $500  on  said  property ;  that 
on  or  about  August  7,  1901,  by  permission  of  defendant  and 
with  its  full  knowledge  and  consent,  plaintiff  removed  said 
merchandise  so  insured  from  399  Ontario  street:  to  373  Ontario 
street;  that  no  change  was  thereby  made  increasing  said  risk 
without  the  consent  of  defendant,  nor  was  there  any  fraud,  in- 
tentional or  constructive,  on  the  part  of  the  plaintiff  in  the 
removal  of  said  goods;  that  on  February  18,  1902,  all  of  said 
insured  property  was  totally  destroyed  by  fire,  of  which  plaint- 
iff gave  defendant  notice  and  filed  written  proof  of  loss;  that 
plaintiff  complied  with  all  the  conditions  of  said  policy,  but  de- 
fendant refuses  to  pay,  etc. 

The  answer  of  the  company  admitting  plaintiff's  ownership 
of  the  property,  the  issuing  of  the  policy,  payment  of  premium, 
removal  of  the  property,  its  destruction  by  fire  and  defend- 
ant's refusal  to  pay,  also  contains  a  denial  of  all  other  aver- 
ments in  the  petition. 

The  second  defense  of  the  answer  is.as  follows : 

**Por  a  second  defense  to  the  petition  herein,  defendant  says 
that  said  contract  of  insurance  entered  into  between  defend- 
ant and  T.  F.  Walsh  &  Co.,  on  or  about  said  19th  day  of 
March,  1901,  among  other  things  contained  the  following  pro- 
visions, to-wit: 
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"Queen  Insnranee  Company  of  America,  in  consideration  of 
sii  and  25-100  dollars  premium,  does  insure  T.  F.  Walsh  &  Co., 
for  the  term  of  one  year  from  the  19th  day  of  Mareh,  1901,  at 
noon,  to  the  19th  day  of  March,  1902,  at  noon,  to  an  amount 
not  exceeding  five  hundred  dollars,  to  the  following  described 
property  while  located  and  contained  as  described  herein,  and 
not  elsewhere,  to-wit: 

"  'T.  F.  Walsh  &  Co.  $500.  On  stock  of  merchandise  con- 
sisting principally  of  butter,  eggs,  cheese  and  dther  dairy 
products,  dishes,  china,  glassware,  store  and  office  furniture  and 
fixtures,  including  cooler,  iron  safe,  scales,  coflfee  mill,  stoves, 
awning  and  other  goods  not  more  hazardous ;  all  while  contained 
in  or  attached  to  the  three-story  brick,  gravel  roof  building, 
occupied  for  store  and  dwelling  purposes,  situate  No.  399  On- 
tario street,  Cleveland,  Ohio. 

"'Other  insurance  permitted  without  notice  until  required. 
Gasoline  stove  permit  attached.'    And  the  further  provision: 

"This  policy  is  made  and  accepted  subject  to  the  foregoing 
stipulations  and  conditions,  together  with  such  other  provi- 
sions, agreements,  or  conditions  as  may  be  endorsed  hereon  or 
added  hereto,  and  no  officer,  agent  or  other  representative  of 
this  company  shall  have  power  to  waive  any  provision  or  con- 
dition of  this  policy  except  such  as  by  the  terms  of  this  policy 
may  be  the  subject  of  agreement  indorsed  hereon  or  added 
hereto,  and  as  to  such  provisions  and  conditions  no  officer,  agent 
or  representative  shall  have  such  power  or  be  deemed  or  held 
to  have  waived  such  provisions  or  conditions  unless  such  waiver, 
if  any,  shall  be  written  upon  or  attached  hereto,  nor  shall  any 
privilege  or  permission  affecting  the  insurance  under  this  pol- 
icy exist  or  be  claimed  by  the  insured  unless  so  written  or 
attached. 

"Defendant  further  say^  that  said  T.  F.  Walsh  &  Co.,  on 
or  about  the  7th  day  of  August,  1901,  removed  the  merchan- 
dise and  property  covered  by  said  contract  of  insurance  from 
the  premises  at  No.  399  Ontario  street,  the  location  of  the  prop- 
erty as  named  in  said  contract  of  insurance,  to  premises  No. 
373  Ontario  street,  contrary  to  the  provisions  of  said  contract, 
and  without  the  consent  or  knowledge  of  this  defendant;  that 
no  agreement  or  consent  to  such  change  of  location  of  said 
property  was  written  or  endorsed  upon  or  attached  to  said  con- 
tract; that  by  reason  thereof  said  contract  of  insurance  has  be- 
come and  is  nilll,  void  and  of  no  effect." 

Other  defenses  are  pleaded  in  the  answer,  but  it  is  not  neces- 
sary to  consider  them  here, 
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A  reply  filed  by  plaintiflE  admits  the  terms  of  the  policy 
pleaded  in  the  answer,  and  further  avers : 

*'That  prior  to  the  removal  of  the  subject  of  said  contract 
of  insurance  from  399  Ontario  street  to  373  Ontario  street  the 
plaintiff,  for  the  purpose  of  complying  in  all  respects  with  the 
provisions  of  said  contract  of  insurance,  started  to  go  to  the 
office  of  defendant's  agent  in  the  city  of  Cleveland,  Ohio,  for 
the  purpose  of  having  the  permission  of  said  defendant  en- 
dorsed and  written  upon  his  said  policy;  that  just  before  reach- 
ing the  office  of  said  defendant  agent  and  representative  in 
Cleveland,  he  met  said  agent  upon  the  street,  and  in  reply  to  a 
question  from  said  agent  stated  to  said  agent  that  he  was  in- 
tending to  remove  the  subject  of  said  contract  of  insurance 
from  said  location  No.  399  Ontario  street  to  No.  373  Ontario 
street  and  that  he  wanted  his  papers  put  in  proper  shape  to 
preserve  his  insurance;  that  thereupon  said  agent  took  a  min- 
ute of  what  he  had  stated  and  told  him  that  it  was  unnecessary 
for  him  to  go  to  the  office ;  that  he  would  attend  to  the  matter 
and  see  that  the  proper  entries  were  made  so  that  his  insurance 
would  be  preserved  and  that  plaintiff  need  not  bother  himself 
any  further  about  it;  that  he  would  attend  to  the  matter  in 
proper  shape ;  that  acting  upon  said  declarations  and  statements 
of  said  agent  of  defendant,  and  relying  and  believing  that  said 
agent  of  defendant  would  make  the  proper  entries  and  pre- 
serve his  insurance  the  plaintiff  took  no  further  steps  in  the 
matter,  but  went  on  thereafter  and  removed  the  subject  of  said 
insurance  from  their  first  location  to  said  second  location.  And 
the  plaintiff  says  that  he  was  misled  by  the  acts  and  declara- 
tions of  said  defendant's  agent  in  the  premises,  to  his  injury; 
that  he  act^d  in  good  faith  and  in  all  things  attempted  to  con- 
form to  the  requirements  of  said  contract.  That  by  the  acts 
and  declarations  of  said  agent  he  was  prevented  from  taking 
any  further  steps  in  the  matter,  believing  any  further  action 
on  his  part  to  be  unnecessary,  and  he  says  that  by  reason  of  the 
said  aets  and  declarations  of  the  defendant's  agent  the  said 
defendant  is  estopped  from  asserting  and  claiming  that  the 
plaintiff  has  forfeited  his  insurance,  and  he  further  says  that 
by  the  acts  and  declarations  of  its  agent  aforesaid  the  defend- 
ant waived  a  literal  compliance  with  the  requirements  pleaded 
by  it  in  its  answer.'' 

With  these  pleadings  the  case  was  called  for  trial,  whereupon 
the  defendant  moved  for  judgment  upon  the  pleadings,  which 
motion  was  granted  and  judgment  entered  for  it.  This  action 
by  the  trial  court  is  now  in  this  court  for  review. 
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It  will  be  noticed  that  by  the  terms  of  the  policy  the  goods 
were  insured  *' while  located  and  contained  as  described  herein, 
and  not  otherwise"  and  that  the  policy  was  of  the  so-called 
standard  form,  providing  that  no  officer  or  agent  shall  have 
power  or  be  deemed  to  have  waived  any  provisions  of  the  policy, 
nor  shall  any  privilege  or  permission  affecting  the  insurance 
exist  or  be  claimed  by  the  insured  unless  said  waiver,  privilege 
or  permission  be  written  upon  or  attached  to  the  policy. 

It  is  conceded  that  when  plaintiff  removed  his  goods  to  a  lo- 
cation not  mentioned  in  the  policy  they  ceased  to  be  covered 
by  the  insurance,  unless  the  company  granted  his  permission 
to  change  their  location,  or  assented  thereto.  It  is  conceded  by 
the  pleadings  that  no  such  permission  or  assent  was  given 
plaintiff  by  any  ofiScer  or  agent  of  the  company,  in  wriiingf 
endorsed  upon  or  attached  to  the  policy.  If,  in  law,  an  agent 
of  the  company  could  not  waive  this  provision,  or  by  his  con- 
duct estop  the  company  from  claiming  the  benefit  of  it,  then 
the  trial  court  was  right  in  rendering  judgment  upon  the 
pleadings. 

The  proposition  is  hardly  an  open  question  in  this  court.  The 
trial  court  followed  the  ruling  of  this  court  in  the  case  of  The 
Rochester  German  Insurance  Company  v.  Mary  Baldwin,  de- 
cided at  the  May  Term,  1902,  in  Lorain  county  (unreported). 

That  was  a  case  in  which  the  insured,  after  the  issuing  of  the 
policy,  conveyed  the  insured  property  to  his  wife.  No  endorse- 
ment of  the  transfer  of  the  interest  was  made  upon  the  policy 
which  was  in  the  standard  form,  providing  **that  if  there  is  any 
change  in  the  title  to  the  property  without  the  consent  thereto 
by  the  insurance  company  endorsed  on  the  policy,  the  contract 
shall  be  void,"  and  **that  no  agent  has  authority  to  waive  the 
conditions  of  the  policy."  Loss  by  fire  having  accurred,  the 
court  held  that  the  wife  could  not  recover.  Hale,  J.,  saying: 

**It  has  been  many  times  held  by  our  Supreme  Court  that 
where  no  restrictions  are  placed  upon  the  agent,  authorized  to 
make  contracts  and  issue  policies,  he  may  waive  the  conditions 
of  the  policy  requiring  written  endorsement  thereon  of  the 
consent  of  the  company  to  changes  made  after  it  is  issued.  A 
waiver  by  such  agent  has  frequently  been  sustained  and  poli-^ 
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cies  enforced  which  would  be  void  but  for  such  waiver.  But 
where  there  is  a  general  clause  in  such  policy,  and  it  contain^ 
the  stipulation  'That  no  agent  has  authority  to  waive  the  con- 
ditions of  the  policy/  the  later  rulings  have  been  otherwise.'' 

The  later  rulings  referred  to  are  Union  Central  Life  Insur- 
ance Co,  V.  Hook,  62  0.  S.,  256,  a  life  insurance  case;  Eureka 
Fire  &  Marine  Insurance  Co.  v.  Baldwin,  62  0.  S.,  368,  a  fire 
insurance  ease;  Travelers  Insuranx^e  Co,  v.  Myers  &  Co.,  62  0. 
S.,  529,  an  accident  insurance  case;  Assurance  Co,  v.  Building 
Association,  183  U.  S.,  208. 

Counsel  for  plaintiff  in  error  have  cited  to  us  the  case  of  Ohio 
Farmers  Insurance  Company  v.  Burget,  17  C.  C,  619,  affirmed 
by  the  Supreme  Court  without  report  (46  W.  L.  B.,  225),  but 
an  examination  of  the  policy  sued  on  in  that  case  shows  that 
it  was  an  old  form  policy,  and,  while  it  contained  the  provi- 
sion that  the  policy  should  become  void  unless  consent  in 
writing  was  endorsed  upon  it,  in  certain  instances,  it  did 
not  contain  a  provision  limiting  the  power  of  the  agent  to 
waive  conditions,  nor  the  further  limitation  that  nothing  should 
be  construed  to  be  a  waiver  unless  endorsed  on  the  policy.  It 
is  unfortunate  that  the  syllabus  of  that  case  was  not  prepared 
by  the  court  or  the  judge  delivering  the  opinion,  for  it  goes 
farther  than  the  facts  in  the  case  warrant  and  states  a  proposi- 
tion of  law  never  enunciated  by  this  court  nor  involved  in  the 
case. 

We  conceive  no  greater  merit  in  the  defense  of  estoppel  by 
the  acts  of  the  agent  than  in  the  defense  of  waiver  of  the  con- 
ditions of  the  policy  by  him.  Indeed  there  is  less  merit  to  it; 
the  strongest  estoppel  would  be  his  act  of  express  waiver.  The 
two  defenses  are  considered  as  one  in  62  0.  S.,  540. 

Judgment  affirmed. 

Dawley  &  Beccher,  for  plaintiff  in  error. 

Kline,  Tolles  &  Goff,  for  defendant  in  error. 
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CONTRIBUTORY  NECUCENCE  AT  A  GRADE  CROSSING. 

[Circuit  Court  of  Portage  County.] 
n.  L.  HiNE,  ADMINISTR.VTOR  OP  THE  ESTATE  OF  GeoROE  WiLKIE, 

Deceased,  v.  The  Erie  R.\ilroad  Company. 

Decided.   February,   1905. 

Negligence — Questions  as  to  at  a  Crossing — Of  a  Highway  and  Railway 
at  Grade — Obstruction  of  View — Failure  of  Approaching  Train  to 
Blow  Whistle  or  Ring  Bell — Distraction  from  Headlight  and  Es- 
caping Steam  of  Locomotive  Standing  on  Sidetrack — Questions  for 
the  Jury. 

Whether  or  not  a  traveler  upon  a  public  highway  who  is  killed  at  a 
grade  croEslng  of  a  steam  railr9ad  is  guilty  of  contributory  negli- 
gence depends  upon  the  circums*tances  of  ithe  particular  case;  and 
where  the  railroad  company  is  guiilty  of  negligence  in  unneces- 
sarily obstructing  the  view  of  an  approaching  train  which  did  not 
blow  the  whistle  or  ring  the  bell,  the  company  at  it  he  same  time 
permitting  a  locomotive  with  a  brilliant  headlight  to  stand  on  a 
sidetrack  wiithin  one  hundred  and  fifty  feet  of  the  highway,  headed 
toward  it.  and  blowing  off  steam;  the  traveler  not  being  able  to 
see  the  approaching  train  by  reason  of  the  obstructions  until  his 
horses  are  on  tth'e  sidetrack  and  are  also  so  frightened  by  the 
noise  of  the  escape  of  steam  and  the  glare  of  the  headlight  from 
the  k>comotive  on  the  sidetrack  as  'to  require  the  attention  of  the 
traveler  to  control  them.  Held:  It  can  not  be  said  as  a  matter 
of  law  that  the  travel-er  is  guilty  of  contributory  negligence  In 
not  seeing,  or  in  going  ahead  after  seeing  the  approaching  train, 
but  the  question  of  his  negligence  should  be  left  to  the  determina- 
tion of  the  jury. 

Cook,  J. ;  Burrows,  J.,  and  Laubie,  J.,  concur. 

Error  to  the  Court  of  Common  Ploa-j  of  Portaue  County. 

Tlie  dece<lent,  George  Wilkie,  was  killed  at  a  ^rade  crossing 
over  the  tracks  of  the  Erie  Railroad  Company  in  the  village  of 
Mantua,  this  county.  The  time  of  the  accident  was  after  six 
o'clock  in  the  evening  and  quite  dark.  Main  street,  on  which 
the  accident  occurred,  runs  north  and  south  and  at  right  angles 
with  the  tracks,  and  is  about  fifty  feet  wide.  At  the  point  of 
the  accident  the  company  has  two  main  tracks,  one  for  east 
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bound  and  the  other  for  west  bound  trains,  and  also  a  long 
switch  or  siding. 

Wilkie  was  driving  south  with  two  horses  hitched  to  a  large 
farm  wagon.  The  highway  at  this  point  was  down  grade  south- 
ward, and  his  horses  were  spirited  and  afrai(Lof  the  cars.  Be- 
tv^'een  the  side-track,  which  was  the  north  track,  and  the  first 
main  track  there  was  a  space  of  fifteen  feet  and  between  the 
two  main  tracks  a  space  of  a  thirteen  feet.  As  you  approach 
the  crossing  from  the  north  there  is  on  the  west  side  of  the 
street  a  large  building  formerly  used  as  a  warehouse  by  the 
company,  but  at  the  time  of  the  accident  and  for  many  years 
previously  it  had  not  been  used  for  any  purpose.  This  building 
stood  on  the  right  of  way  of  the  railroad  company  and  within 
eight  feet  of  the  north  rail  of  the  side-track.  West  of  this 
building  was  a  high  embankment,  so  that  it  was  impossible  for  a 
traveler  on  the  highway  to  see  westward  until  within  at  least 
eight  feet  of  the  north  rail  of  the  side-track. 

At  the  time  of  the  accident  there  was  a  locomotive  standing 
on  the  side-track  on  the  east  side  of  the  highway  about  one 
hundred  any  fifty  to  two  hundred  feet  from  the  same.  This 
locomotive  was  headed  towards  the  highway  and  had  a  brilliant 
headlight  and  was  blowing  off  steam.  The  train  that  killed  the 
decedent  approached  from  the  west.  It  was  coming  into  the 
station,  which  was  immediately  east  of  the  highway,  and  was 
running  from  five  to  ten  miles  an  hour.  A  number  of  witnesses 
testified  that  they  heard  no  whistle  sounded  by  the  locomotive 
of  this  train,  heard  no  bell  or  any  other  warning  of  its  ap- 
proach, to  the  highway  or  station.  The  company  had  an  electric 
bell  at  this  crossing  that  worked  automatically  for  the  pur- 
pose of  warning  travelers  on  the  highway  of  the*  approach  of 
trains.  This  electric  bell  did  not  ring  upon  the  occasion  of  the 
accident,  and  was  evidently  out  of  order.  There  is  no  evidence 
that  the  decedent  knew  of  this  electric  bell.  The  evidence 
showed  that  in  coming  down  the  street  the  horses  driven  by 
Wilkie  were  **on  the  bit,"  as  it  was  called;  that  is,  he  was  hold- 
ing them  with  a  tight  rein  standing  in  the  middle  of  the  wagon. 
Some  of  the  witnesses  testified  the  horses  were  trotting;  one  wit- 
ness said,  more  prancing  than  trotting,  as  they  approached  the 
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side-track.  All  the  witnesses  testified  Aat  as  Wilkie  approached 
the  crossing  he  kept  a  strict  lookout  nt  the  locomotive  standing 
on  the  siding  east  of  the  highway,  apparently  holding  hard  on 
the  horses,  but  one  witness  testifies  that  as  he  passed  the  build- 
ing on  tiie  west  he  looked  westward  up  the  tracks.  There  was 
no  evidence  that  he  stopped  his  team.  A  number  of  witnesses 
testified  that,  seeing  the  approach  of  the  train  from  the  west, 
they  hallooed  to  him,  but  there  is  no  evidence  that  he  heard 
them.  It  was  this  train  that  struck  the  team,  killing  him  and 
the  horses. 

At  the  close  of  the  evidence  for  plaintiff  showing  this  state 
of  facts  the  trial  judge  withdrew  the  evidence  from  the  jury  and 
dismissed  the  petition  of  plaintiff,  and  the  error  and  the  only 
error  assigned  is  that  the  trial  judged  erred  in  so  doing. 

That  the  railroad  company  was  guilty  of  negligence  and  gross 
negligence  must  be  conceded.  It  permitted  an  old  unoccupied 
building  to  remain  on  its  premises,  with  no  apparent  use,  for 
years,  entirely  obstructing  the  view  to  the  westward  until  the 
traveler's  horses  were  on  the  side-track.  It  permitted  a  loco- 
motive to  stand  very  close  to  the  highway  on  the  east  side  with 
a  glaring  headlight  and  blowing  off  »team  that  necessarily  would 
frighten  the  horses  of  the  traveler.  It  permitUMl  its  train  to 
approach  the  highway  and  station  without  blowing  the  whistle 
or  sounding  the  bell,  as  it  under  the  law  was  required  to  do. 
Kecognizing  the  dangerousness  of  this  crossing  it  put  up  an 
electric  bell  to  warn  travelers  of  the  approach  of  trains  and  yet 
permitted  the  bell  to  become  out  of  order,  thereby  making  it  a 
snare  rather  than  a  warning. 

But  it  is  said,  admitting  all  this,  yet  the  decedent  was  guilty 
of  such  negligence  that  absolutely  precluded  him  from  recov- 
ering. 

It  must  be  admitted  that,  under  ordinary  circumstances,  th<i 
traveler  is  guilty  of  negligence  when  he  is  caught  at  a  crossing, 
and  this  court  'has  been  assiduous  in  upholding  this  theory,  but 
there  are  cases  in  which  it  is  not  so  and  the  court  is  not  justi- 
fied in  saying  as  a  matter  of  law  that  the  traveler  is  guilty  of 
contributory  negligence.  Where  the  crossing  is  of  such  char- 
acter and  the  circum^nces  surrounding  the  traveler  at  the 
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time  of  the  accident  of  such  a  nature  as  to  put  him  in  a  perilous 
situation  and  to  divert  his  attention,  then  a  different  rule  ap- 
plies. 

In  the  case  of  Pennsylvania  Railroad  Company  v.  Snyder,  55 
0.  S.,  197,  it  was  held: 

**When  a  person  without  his  fault  is  placed  in  a  situation  of 
danger,  he  is  not  to  be  held  to  the  exercise  of  the  same  care 
and  circumspeetion  that  prudent  persons  would  exercise  where 
no  danger  is  present;  nor  can  it  be  said  that,  as  matter  of  law, 
he  is  guilty  of  contributory  negligence  because  he  fails  to  make 
the  most  judicious  choice  between  hazards  presented,  or  would 
have  escaped  injury  if  he  had  chosen  differently.  The  question 
in  such  case  is  not  what  a  careful  person  would  do  under  ordi- 
nary circumstances,  but  what  would  he  be  likely  to  do,  or  might 
reasonably  be  expected  to  do  in  the  presence  of  such  existing 
peril,  and  is  one  of  fact  for  the  jury,** 

In  the  opinion  Chief  Justice  Williams  says : 

** Another  ground  urged  for  the  reversal  of  the  judgment  is, 
that  the  evidence,  without  conflict,  establishes  negligence  on  the 
part  of  the  defendant  in  error  which  contributed  to  the  injury 
he  sustained.  Without  entering  into  a  general  review  of  the 
evidence  relating  to  the  manner  in  which  the  injuiy  was  caused, 
or  the  conduct  of  the  defendant  in  error,  it  is  sufficient  to  say 
that,  without  his  fault,  and  while  in  the  performance  of  his  du- 
ties in  handling  the  car  in  question,  he  found  himself  in  a  situa- 
tion of  danger,  on  account  of  a  defective  ladder  attached  to  the 
car  which,  at  the  time,  he  was  attempting  to  ascend  in  order  to 
manage  the  brakes  as  his  duties  required.  The  ladder  had  one 
broken  round  and  was  loose  and  shaky;  but  that  was  not  dis- 
covered by  him  until  after  he  had  got  upon  it  and  was  in  the 
effort  to  reach  the  top  of  the  car.  While  engaged  in  that  ef- 
fort, and  in  a  very  brief  time  after  'he  skipped  on  the  ladder, 
he  was  thrown  to  the  ground  and  injured.  It  is  claiire  1  thit 
when  he  discovered  the  danger  he  was  in,  he  should  have  stepped 
t)  the  ground,  and  that  he  could  have  done  so  with  safety.  By 
his  failure  to  do  that,  it  is  contended,  he  brought  about  the 
injury,  or  at  lejist  contributed  to  produce  it.  When  confronted 
with  his  peril,  two  ways  of  escape  Avould  naturally  be  suggested: 
one  to  leap  from  the  car  to  the  ground,  and  the  other  to  do  as 
he  did,  strive  to  reach  the  top  of  the  car.  It  is  not  certain  that 
.  the  adoption  of  the  former  course  presented  by  the  alternative 
would  have  proven  better  than  the  latter ;  it  might  seem  so  from 
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a  deliberate  survey  of  the  situation  after  the  disaster  had  oc- 
curred; but  when  it  is  considered  that  it  occurred  in  the  dark- 
ness of  the  night,  while  the  car  was  in  motion,  without  oppor- 
tunity of  accurate  observation  of  the  condition  of  the  ground, 
it  is  little  more  than  conjecture  that  the  defendant  in  error 
could,  or  would,  by  leaping  to  the  ground,  have  escaped  injury. 
And,  in  the  exigencies  of  the  situation  in  which  he  was  placed, 
it  could  neither  be  expected  nor  required  that  he  should  exer- 
cise the  same  deliberate  judgment  that  prudent  persons  would 
exercise  where  no  danger  is  present,  nor  make  the  most  judic- 
ious choice  between  hazards.  The  question  in  such  case  is  not 
what  a  careful  person  would  do  under  ordinary  circumstances, 
but  what  would  he  be  likely  to  do,  or  might  reasonably  be  ex- 
pected to  do  in  the  presence  of  the  existing  peril ;  and  is  one  of 
fact  for  the  jury.  Measuring  the  conduct  of  the  defendant  in 
error  by  this  rule,  the  jury  have  found  he  was  not  guilty  of 
contributory  negligence,  and  our  duty  does  not  lead  us  into  an 
inquiry  to  ascertain  on  which  side  the  prepomderance  of  the 
evidence  may  be  found.*' 

In  the  case  of  The  B.  &  0.  R.  R.  Co.  v.  McClcllan,  Admx.,  69 
0.  S.,  142,  it  is  held: 

** Where  the  testimony  of  the  plaintiff  raises  a  clear  pre- 
sumption of  negligence  on  his  part  which  directly  contributed 
to  his  injury,  and  no  testimony  is  ( ffered  by  him  tending  to  re- 
but ttiat  presumption,  it  is  the  duty  of  the  trial  court  to  sus- 
tein  a  motion  by  the  defendant  made  at  the  conclusion  of  plaint- 
iff's evidence,  t)  direct  a  verdict,  and  a  refusal  to  sustain  such, 
motion  is  error." 

Judge  Spear  in  the  opinion  says,  referring  to  the  case  in 
hand: 

**The  case  is  wholly  dissimilar  from  the  reported  ca'=^es  where 
a  close  question  of  fact  appears  and  the  judgment  ( f  a  jury  is 
required  to  determine  it.  As  in  Hart  v.  Devereaux,  41  Ohi)  St., 
565,  where  the  deceased  was  driving  a  pair  of  spirited  horres 
over  a  crossing  at  the  side  of  which  stood  a  locomotive  blowirg 
off  steam  which  frightened  the  horses,  and  so  enga^zed  the 
driver's  attention  that  he  did  not  observe  the  approach  of  an 
express  train  coming  rapidly  and  without  warning:  from  the  op- 
posite direction,  the  view  down  the  track  being  obscured  by 
buildings,  and  was  killed  by  the  express.  As,  also  in  Railway 
Co.  v.  Snell,  54  Ohio  St.,  197,  where  there  was  a  conflict  in  the 
evidence  as  to  whether  the  injured  party  was  exercising  his 
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faculties  of  seeing  and  hearing,  and  it  was  held  a  proper  ques- 
tion to  be  submitted  to  the  jury.*' 

In  the  ease  of  Cincinnati  Street  Ry.  Co,  v.  Snelly  54  0.  S., 
197,  it  is  held: 

**3.  A  person  about  to  cross  the  track  of  a  street  railway  at 
a  street  crossing  is  bound  to  exercise  care  proportioned  to  the 
danger  to  be  avoided  and  the  consequences  which  might  result 
from  the  want  of  it,  conforming  in  amount  and  degree  to  the 
particular  circumstances  surrounding  him;  but  it  is  only  ordi- 
nary care  which  is  re(iuired,  that  which  might  reasonably  be  ex- 
pected of  persons  of  ordinary  prudence.  Ordinary  care  does 
not  require  him  to  anticipate  negligence  on  the  part  of  those 
operating  the  railway.  And  while  he  should  use  his  faculties 
for  his  own  protection,  it  is  not  negligence  per  se  for  him  to 
omit  to  look  in  both  directions  for  the  approach  of  a  car. 
Whether  it  is  or  not  negligence  depends  upon  the  circum- 
stances. 

**4.  Where  the  evidence  of  the  plaintiff  shows  actionable 
negligence  on  the  part  of  t^e  company,  and  the  quesfon  of 
contributory  negligence  of  the  plaintiff  depends  upon  a  variety 
of  circumstances  from  which  different  minds  may  reasonably 
arrive  at  different  conclusions  as  to  whether  there  was  contribu- 
tory negligence  or  not,  the  question  should  be  submitted  to  the 
jury  under  proper  instructions;  and  it  is  error  in  such  case  for 
the  court  to  direct  a  verdict  for  the  defendant. 

"5.  And  where  in  such  case  the  question  as  to  whether  or 
not  the  plaintiff  exercised  his  faculties  of  seeing  and  hearing 
before  attempting  to  cross  is  in  issue,  and  the  oral  evidence 
tends  to  show  that  he  did,  while  circumstantial  evidence  tends 
to  disprove  that  claim,  a  condition  is  presented  involving  such 
variety  of  circumstances  as  makes  it  proper  to  submit  the  ques- 
tion to  the  jury." 

In  the  opinion  Judge  Spear  says : 

**The  ground  upon  which  the  common  pleas  directed  a  ver- 
dict was  that  the  plaintiff's  evidence  disclosed  contributory 
negligence  of  such  a  ehara-cter  as  to  preclude  a  recovery.  In 
other  words,  the  holdiiTJ?  was  that,  as  matter  of  law,  the  plaintiff 
was  guilty  of  contributory  negligence.  If  the  plaintiff's  con- 
duct, a.s  shown  by  the  undisputed  facts,  left  no  rational  infer- 
ence but  that  of  nej?litj:;»nce,  then  the  ruling  was  risrht;  but  if 
the  question  of  contributory  negligence  depended  upon  a  va- 
riety of  circumstances  tvmi  which  different  minds  might  arrive 
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at  different  conclusions  as  to  whether  there  was  negligence  or 
not,  then  the  ruling  was  wrong.  This  follows  from  the  rule 
given  in  Ellis  &  Morton  v.  Ins,  <&  Trust  Co.,  4  Ohio  St.,  627. 
Applying  the  doctrine  of  that  case,  the  motion  involved  an  ad- 
mission of  all  the  facts  whieh  the  evidence  in  any  degree  tended 
to  prove,  and  presented  only  a  question  of  law,  whether  each 
fact  indispensable  to  the  right  of  action,  and  put  in  issue  by 
the  pleadings,  had  been  supported  by  some  evidence.  If  it  had 
been,  no  matter  how  slight  the  evidence,  the  motion  should 
have  been  denied,  because  it  was  the  right  of  the  plaintiff  to 
have  the  weight  and  sufficiency  of  his  evidence  passe :1  upon  by 
the  jury.  But  if  he  had  failed  to  give  evidence  tending  to  es- 
tablish any  fact  without  which  the  law  would  not  permit  a  re- 
covery, he  had  nothing  to  submit  to  the  jury,  and  a  question  of 
law  only  remained.  We  are  aware  that  this  rule  is  much  criti- 
cised, and  plausible  arguments  against  its  reasonableness  have 
teen  adduced,  but  it  has  been  followed  uniformly  and  should 
be  applied  until  definitely  overruled,  or  changed  by  legislation. 

**The  plaintiff  was  himself  bound  to  use  ordinary  care,  such 
degree  of  care  as  a  man  of  ordinary  prudence  commonly  uses 
under  like  circumstances ;  care  proportioned  to  the  danger  to  be 
avoided,  and  the  consequences  which  might  result  from  the  want 
of  it,  conforming  in  amount  and  degree  to  the  particular  cir- 
cumstances under  which  it  was  to  be  exercised.  If  all  people 
exercised  the  greatest  possible  caution  in  approaching  and 
crossing  railroad  tracks,  accidents  would  be  much  less  fre- 
quent than  they  are;  but  the  law  does  not  require  extreme 
care.  Such  care,  and  such  only,  as  ordinarily  prudent  per- 
sons could  reasonably  be  expected  to  exercise  under  the  circum- 
stances is  the  full  measure.  In  order,  therefore,  to  judge 
whether  or  not  a  fair  question  was  presented  regarding  plaint- 
iff's contributory  negligence,  we  must  inquire  into  the  circum- 
stances as  disclosed  by  the  evidence  he  introduced." 

Under  these  rules  which  are  the  settled  ones  in  this  state, 
we  think  the  question  of  the  contributory  negligence  of  the  de- 
ceased in  this  case  should  have  been  left  to  the  jury.  He  had  a 
right  to  rely  on  the  fact  that  the  company  in  the  management 
of  its  trains  would  not  be  guilty  of  such  gross  negligence  as  to 
not  sound  the  whistle  or  ring  the  bell  in  approaching  the  cross- 
ing; that  it  would  see  to  it  that  its  electric  bell  would  be  in 
order  and  give  warning  to  the  traveler  on  the  approach  of  trains 
and  particularly  so  when  the  crossing  was  in  the  condition  it 
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was  that  night.  Furthermore,  his  horses  must  have  been  upon 
the  side-track  before  he  could  have  seen  the  approachinj?  train, 
and,  under  the  circumstances,  very  probably  could  not  have 
heard  it  at  all.  When  his  horses'  feet  were  upon  the  side- 
track his  attention  necessarily — ^with  a  spirited  team,  frightened 
by  the  glare  of  the  headlight  and  the  noise  of  escaping  steam — 
would  be  directed  to  the  locomotive  on  the  side-track,  not  know- 
ing whether  it  was  about  to  move  or  not.  When  he  looked  to 
the  west,  if  he  did  so,  he  might  have  seen  the  approaching 
train  and,  if  he  had  then  stopped,  probably  he  might  have  saved 
his  life — possibly  he  might  not. 

Was  the  going  ahead  under  such  circumstances  such  evidence 
**as  left  no  rational  inference  but  that  of  negligence?''  ** Might 
different  minds  reasonably  arrive  at  different  conclusions  as  to 
whether  there  was  contributory  negligence  or  not?" 

He  may  have  misjudged  the  distance  of  the  approaching 
train  in  the  glare  of  the  headlight  and  the  confusion  surround- 
ing him.  If  he  stopped,  the  locomotive  on  the  side-track  might 
move  down  upon  him.  His  team,  already  restless  and  fright- 
ened, might  become  unmanageable.  Who  can  judge  with  cer- 
tainty what  a  person  unaccustomed  to  such  situation  should 
or  would  or  ought  to  do  under  such  circumstances? 

**It  can  not  be  said  as  a  matter  of  law  that  he  is  guilty  of 
contributory  negligence  because  he  failed  to  make  the  most 
judicious  choice  between  hazards  presented,  or  would  have  es- 
caped injury  if  he  had  chosen  differently.  The  question  in  such 
case  is  not  what  a  careful  person  would  do  under  ordinary  cir- 
cumstances, but  what  would  he  be  likely  to  do,  or  might  reason- 
ably be  expected  to  do  in  the  presence  of  such  existing  peril,  and 
is  one  of  fact  for  the  jury," 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 
Ingell  &  Webb,  for  plaintiff  in  error. 
Siddall,  for  defendant  in  error. 
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TESTIMONY  OF  ATTORNEY  AS  TO  COMMUNICATION 
BYCUENT. 

[Circuit  Court  of  Cuyahoga  County.] 

Samuel  II.  Smart  v.  The  Masters  and  Wardens  op  Nova 
Caesarea  Lodge  No.  2. 

Decided*  December  12,  1904. 

Attorney  and  Client — When  Communication  by  Client  to  Attorney — 
l9  Admissible  as  Evidence — Election  as  to  Liability  for  Debt — As 
Between  Principal  and  Agent — Charge  of  Court — Repetition  of 
Special   Charge  in  General  Charge, 

1.  The  proyision  of  Section  5241  that  an  attorney  shall  not  testify  in 

certain  respects  "concerning  a  communication  made  to  him  by 
his  client  in  that  relation,  or  his  advice  to  his  client/'  is  appli- 
cable only  where  the  communication  is  of  such  a  character  that 
it  would  not  have  been  made  except  for  that  relation. 

2.  The  appropriatiaa,  otberwise  than  by  attachment  or  executI6n,  of 

furniture  or  other  property  foUnd  in  demised  premises,  in  part 
satisfaction  of  a  claim  for  unpaid  rent,  does  not  amount  to  an 
eleotion  to  hold  the  tenant  rather  than  his  principal  for  the  bal- 
ance of  the  claim,  nor  does  the  rendering  of  the  account  to  the 
agent,  or  the  charging  of  him  wi4h  it  upon  the  books,  of  the  land- 
lord amount  to  such  an  election. 

3.  The   repetition   in   the   general   charge   to   the  jury    of   a   special 

charge  properly  given  either  before  or  after  argument,  is  not 
Decessarily  erroneous.  Rupp  v.  Schaffer,  21  C.  C,  643,  distin- 
guished. 

Marvin,  J.;  Hale,  J.,  and  Winch,  J.,  concur. 

Error  to  the  court  of  common  pleas. 

Suit  was  brought  by  the  lodge  against  Smart  for  rent  of 
offices  in  the  Masonic  Temple  in  Cincinnati. 

The  defense  was  a  general  denial. 

The  plaintiff's  claim  was  that  the  office  in  question  was  rented 
by  the  defendant  through  his  agent,  Newcomer.  As  matter  of  fact 
the  offices  were  occupied  by  Newcomer.  To  establish  plaintiff's 
claim  he  introduced  as  a  witness,  John  E.  Bruce,  an  attorney 
at  law,  of  Gincinnati.  His  testimony  was  taken  by  deposition, 
and  he  testified,  among  other  things,  as  follows ; 
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**Q.  3.  Have  you  had  any  business  relations  with  Mr.  Smart 
during  the  last  five  years,  and  if  so,  what  were  they? 
•  **A.  I  was  his  attorney  from  the  latter  part  of  1898  until 
the  spring  of  1900  in  connection  with  certain  street  railroad 
franchises  which  he  was  seeking  to  obtain  in  this  section  of  the 
state,  and  also  in  the  matter  of  the  examination  of  the  title  to 
some  real  estate,  for  the  purchase  of  which  he  was  negotiating 
as  a  site  for  an  acetylene  gas  machine  plant. 

*'Q.  4.  What,  if  any,  conversation  did  you  ever  have  with 
Mr.  S.  H.  Smart  relative  to  the  rental  of  offices  in  the  Masonic 
Temple  in  Cincinnati? 

**  A.  I  had  a  talk  personaJly  with  Mr.  Smart  in  this  city  rela- 
tive to  both  an  acetylene  gas  plant  and  a  street  railroad  and  at 
that  time  he  stated  that  Mr.  I.  W.  Newcomer  would  represent 
him  in  both  matters;  that  he  thought  it  would  be  better  for 
Mr.  Newcomer  to  have  an  office  as  near  mine  as  possible,  as 
there  would  be  necessity  for  certain  conferences,  and  that  in  all 
of  the  work  here,  especially  in  the  matter  of  the  street  railway 
franchises,  he  desired  his  name  to  be  kept  entirely  confidential 
and  not  given  to  any  one.  I  told  him  there  were  some  vacant 
offices  opposite  mine  in  the  IMasonic  Temple  which  he  could 
secure  at  a  very  reasonable  rate,  but  that  the  management  of 
the  property  required  a  guarantee  from  new  tenants  of  whom 
they  knew  nothing  that  the  rent  would  be  paid,  and  that  from 
my  personal  knowledge  Newcomer  was  wholly  unable  to  pay 
anything,  but  that  if  he  did  not  want  his  name  known,  I  would 
give  the  management  the  necessary  assurance  that  the  rent 
would  be  paid.  Mr.  Smart  said  that  that  would  be  all  right 
and  that  the  rent  would  be  paid  promptly  by  him.  The  manner 
of  the  payment  of  the  rent  was  not  spoken  of  as  I  now  re- 
member. As  soon  as  the  necessity  for  offices  arose,  Mr.  New- 
comer came  to  me  and  I  took  him  to  see  Mr.  P.  R.  Fortney,  the 
superintendent  of  the  building;  the  offices  were  secured  and  I 
became  security  for  the  payment  of  the  rent.'' 

Upon  the  trial  objection  was  made  to  this  question,  which, 
being  overruled,  a  motion  was  made  to  take  from  the  jury  all 
of  the  answer  down  to  and  including  the  words  **The  manner 
of  payment  was  not  spoken  of  as  I  now  remember."  This 
motion  was  overruled  and  the  action  of  the  court  in  regard  to 
both  the  overruling  of  this  motion  and  the  overruling  of  the  ob- 
jection to  the  question  is  complained  of  as  error. 

Section  5241,  Revised  Statutes,  provides  as  follows: 
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'*The  following  persons  shall  not  testify  in  certain  respects: 
First,  an  attorney  concerning  a  communication  made  to  him 
by  his  client  in  that  relation,  or  his  advice  to  his  client."  •  •  • 

The  offices  were  rented  between  the  dates  mentioned  by  Mr. 
Bruce,  as  the  time  during  which  he  acted  as  attorney  for  Mr. 
Smart  in  certain  matters  named.  We  do  not  understand  that 
under  this  section  of  the  statute  Mr.  Bruce  would  be  an  in- 
competent witness  on  every  subject  conversed  about  between 
him  and  Mr.  Smart.  It  is  only  those  things  which  come  to  an 
attorney  by  reason  of  and  in  connection  with  the  matter  for 
which  the  one  is  acting  as  attorney  for  the  other  and  must  be 
in  the  nature  of  communications  which  would  not  naturally 
have  been  made  but  for  that  relation.  In  short,  there  must  be 
something  confidential  in  the  nature  of  the  communication  in 
order  to  make  the  attorney  incompetent  as  a  witness.  Not  only 
so,  but  it  is  settled  that  to  render  the  attorney  incompetent  the 
communication  must  have  been  made  in  the  case  in  the  relation 
of  attorney  and  client,  and  it  must  be  strictly  in  that  relation 
that  the  communication  was  made  in  order  to  render  it  incom- 
petent. 

There  is  nothing  in  the  nature  of  this  communication  which 
in  our  judgment  renders  it  obnoxious  to  the  statute,  and  there 
was  no  error  in  admitting  this  evidence. 

A  letter  written  by  Mr.  Smart  to  Mr.  Bruce  was  admitted  in 
evidence,  and  there  is  nothing  in  the  letter  which  makes  its 
admission  obnoxious  to  the  statute,  and  there  was  no  error  in 
admitting  this  letter. 

It  is  further  urged  as  error  that  the  court  permitted  the  jury 
to  consider  the  case  as  against  Smart  notwithstanding  the  fact 
that  the  account  made  out  for  the  rent  was  made  out  against 
Newcomer,  and  that  it  appears  from  the  evidence  that  certain  fur- 
niture left  by  Newcomer  in  the  office  when  he  quitted  the  rooms 
was  appropriated  by  the  plaintiff  in  part  payment  of  the  rent. 
It  is  said  that  each  of  these  acts,  and  especially  the  latter,  was 
an  election  on  the  part  of  the  plaintiff  to  hold  Newcomer. 
Clearly,  the  fact  that  the  charge  was  made  on  the  books  of  the 
plaintiff  against   Newcomer  would   not  necessarily   constitute 


18         CIRCUIT  COURT  REPORTS— NEW  SERIES. 

Smart  v.  Nova  Caesarea  Lodge.  [Vol.  VI,  N.  S. 

an  election.  Doubtless  if  the  plaintiff  had  brought  a  suit  against 
Newcomer  and  levied  either  by  attachment  or  execution  upon 
Newcomer's  furniture,  this  would  constitute  an  election  and  be 
a  bar  to  the  prosecution  of  the  suit  against  Smart,  but  it  no- 
where appears  from  the  evidence  how  the  property  was  taken. 
The  natural  inference  is  that  when  Newcomer  left  the  oflSce 
he  left  certain  furniture  there  and  that  the  plaintiff  appropri- 
ated that  furniture  to  the  partial  payment  of  the  indebtedness 
for  rent  This  clearly  would  not  constitute  an  election,  for  it 
may  well  be  that  this  was  done*  upon  the  theory  that  the  prop- 
erty left  in  the  oflSce  by  the  agent  was  the  property  of  the  prin- 
cipal. 

Complaint  is  further  made  that  the  court  erred  in  giving  to 
the  jury  in  charge  certain  requests  made  by  the  plaintiff.  The 
particular  requests  asked  and  given  were  the  third,  seventh 
and  eighth,  which  read : 

*'3.  If  you  are  satisfied  that  the  defendant  had  agreed  with 
plaintiff  to  pay  the  rent,  at  the  time  Newcomer  took  possession 
of  the  offices,  then  I  say  to  you  that  the  fact  that  the  rent  was 
charged  on  the  books  of  the  plaintiff  to  Newcomer,  or  that  the 
furniture  of  Newcomer  was  taken  to  pay  part  of  the  rent,  would 
constitute  no  defense  for  Smart. 

**7.  If  you  find  that  Newcomer  rented  these  offices  for 
Smart  and  with  his  knowledge  and  consent,  the  fact,  if  it  be 
a  fact,  that  the  contract  was  made  in  the  name  of  Newcomer 
alone  would  be  no  defense  for  Smart. 

**8.  If  these  rooms  were  rented  by  Newcomer  for  Smart, 
with  Smart's  consent,  then  the  fact,  if  it  be  a  fact,  that  the 
claim  for  rent  w;as  presented  first  to  Newcomer,  would  consti- 
tute no  defense  for  Smart.'' 

These  requests  were  properly  given  for  the  reasons  already 
mentioned  in  this  opinion  in  reference  to  the  matter  of  election. 

It  is  further  claimed  as  error  that  the  court  repeated  the 
third  request  of  plaintiff  in  its  general  charge.  An  examina- 
tion of  the  bill  shows  that  this  was  done  without  any  comment 
whatever  on  the  part  of  the  court,  and  we  do  not  understand 
that  the  simple  repetition  of  a  proposition  of  law  properly 
given  at  any  time  in  the  charge,  either  before  or  after  argument, 
is  necessarily  erroneous.    The  case  referred  to  by  counsel,  Rupp 
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V.  Schafer,  21  C.  C,  643,  holds  that  to  repeat  and  comment 
and  enlarge  upon  such  request  in  the  general  charge  would  be 
erroneous. 

It  is  further  urged  that  the  verdict  in  this  ease  was  not  sus- 
tained by  the  evidence.  That  the  question  of  whether  Smart 
was  the  principal  of  Newcomer  in  the  renting  of  his  oflSce  is 
close,  can  not  be  denied,  but  the  testimony  of  Bruce  and  the 
letter  written  by  Smart  to  Bruce  being  properly  received  in  evi- 
dence, we  think  leaves  the  evidence  such  that  we  can  not  sajr 
that  the  verdict  was  clearly  against  the  weight  of  the  evidence, 
and  the  judgment  is  affirmed. 

McMillin  &  Ingersoll,  for  plaintiff  in  error. 

Harfiiltoji,  Hamilton  &  Smith,  for  defendant  in  error. 


SEPARATE  PROPEKTY  AND  LIFE  ESTATE  OF  WIDOW. 

[Circuit  Court  of  Lorain  County.] 

Burt  Moore  et  al  v.  Josephine  Idlor  et  al. 

Decided,  April  29,  1904. 

1.  Where  property  is  bequeathed  to  a  widow  by  her  husband  for  life, 

"with  power  and  authority  to  sell,  transfer  and  assign  the  whole 
or  any  part  thereof,  if  necessary,  for  her  support,  and  she  waives 
her  right  of  dower  and  elects  to  take  under  the  will,  it  is  not 
necessary  that  she  exhaust  her  separate  property  or  reach  a 
condition  of  actual  want  before  she  can  draw  upon  the  corpus 
of  the  estate. 

2.  Under  a  provision  of  the  will  in  this  case  the  widow  was  given 

the  privilege  of  disposing  of  a  specified  amount  at  her  death, 
but  the  amount  remaining  to  the  estate  at  her  death  proved 
insufficient  to  permit  of  the  carrying  out  of  this  provision,  and 
the  payment  also  of  bequests  made  by  the  husband  to  children 
and  grrandchlldren.  Held:  That  the  children  and  grandchildren 
take  under  a  subsequent  clause  providing  that  the  sum  remain- 
ing be  divided  pro  rata  among  them. 

3.  The  probate  court  has  original  and  exclusive  jurisdiction  over  an 

application  for  a  first  year's  allowance  to  a  widow. 
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4.  A  life  tenant  holds  somewhat  as  a  trustee,  and  the  relation  of 

debtor  and  creditor  does  not  exist  between  him  and  the  remain- 
dermen as  such. 

5.  The  statuile  of  limitations  is  not  applicable  to  a  continuing  trust. 

Marvin,  J.  (orally) ;  Hale,  J.,  and  Winch,  J.,  concur. 

The  case  of  Burt  Moore,  Emma  Qorham  and  William  Idlor 
against  Josephine  Idlor  and  others,  comes  irto  this  court  by 
appeal  from  the  court  of  common  pleas. 

The  facts  are,  that  on  May  15,  1878,  AmanJar  Moore,  a  resi- 
dent of  Lorain  county,  Ohio,  died  testate,  leaving  a  considerable 
estate.  He  left  a  widow,  Charlotte  Moore,  who  lived  for  about 
eighteen  years  after  the  death  of  her  husband.  The  plaintiffs, 
Burt  Moore,  Emma  Gorham  and  the  defendant,  Josephine  Idlor, 
are  the  only  children  of  said  testator  who  survived  him,  and 
they  together  with  the  plaintiff  William  Idlor,  who  is  his 
grandson,  are  the  only  beneficiaries  under  his  will  who  have 
any  interest  in  the  subject-matter  in  this  controversy. 

The. first  item  of  the  will  of  said  testator  is  as  follows: 

**Item  1.  After  all  my  lawful  debts  are  paid,  I  give  and 
devise  unto  my  beloved  wife,  Charlotte  Moore,  my  farm  situated 
in  Avon  township,  Lorain  county,  Ohio,  in  section  eighteen, 
containing  about  twenty-five  acres.  I  also  give  and  devise  unto 
her,  two  promissory  notes,  given  to  me  by  my  brother  Charles 
Moore,  one  for  $1,200  and  the  other  for  $46  with  all  interest 
which  may  be  due  on  them  at  the  time  of  my  decease,  which 
noes  are  secured  by  mortgage  on  his  home  farm  in  SheflSeld 
township,  which  mortgage  I  also  give  and  devise  to  her.  I  also 
give  and  devise  unto  her  two  notes  given  to  me  by  William 
Kramer,  for  $500  each,  secured  by  mortgage,  on  part  of  lot  No. 
4'  South  Bass  Island,  Lake  Erie,  with  the  interest  due  thereon 
at  my  decease.  Also  one  note  given  to  me  by  M.  R.  Moore  and 
Leonard  Moore  for  $500  and  the  interest  due  thereon  at  my 
decease.  All  of  the  above  property  I  give  and  devise  to  my  said 
wife,  Charlotte  Moore,  during  the  term  of  her  natural  life,  with 
the  power  and  authority-  to  sell,  transfer  and  assign  the  whole 
or  any  part  thereof,  if  necessary,  for  her  support,  and  execute 
and  deliver  a  deed  or  deeds  in  fee  simple  to.the  purchaser  or 
purchasers  of  said  twenty-five  acres  in  section  eighteen,  Avon. 
If,  at  the  death  of  my  said  wife,  and  of  said  property,  or  enough 
thereof,  remains  undisposed  of,  I  ^ive  and  devise  the  same  as 
follows:  Two  thousand  dollars  to  be  disposed  of  by  my  said 
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wife  by  will  or  otherwise,  absolutely  as  she  may  see  fit;  $1,000 
to  my  daughter,  Emma  Gorham,  now  in  California;  $1,000  to 
my  son,  Burt  Moore;  $1,000  to  my  daughter,  Josephine  Idlor; 
$500  to  my  grandson,  William  Idlor. 

'*If  at  the  decease  of  my  said  wife  there  should  not  remain 
undisposed  of  by  her  the  sum  of  $3,500,  then  the  same  or  what 
remains  thereof  is  to  be  divided  pro  rata  between  my  said 
daughters,  Emma  and  Josephine,  my  son  Burt,  and  grandson 
William  Idlor,  or  to  their  heirs  respectively.  All  of  the  above 
mentioned  and  described  property,  real  and  personal,  devised 
to  my  said  wife,  is  given  and  devised  to  her  in  lieu  of  her 
dower  right  in  my  estate.  I  also  give  and  devise  to  my  said 
wife,  and  of  my  household  goods  and  furniture  of  every  kind 
and  description  to  be  hers  absolutely. ' ' 

Said  widow  elected  to  accept  the  provisions  of  this  will.  The 
executors  of  the  said  will  in  the  settlement  of  the  estate  deliv- 
ered to  said  Charlotte  the  personal  property,  except  as  herein- 
after mentioned,  which  was  bequeathed  to  her  and  took  her 
receipt  therefor;  filed  their  accounts  in  the  probate  court  claim- 
ing credit  for  the  property  so  delivered  to  and  receipted  for  by 
her,  and  their  accounts  were  approved. 

The  exception  as  to  delivering  to  her  the  property  so  be- 
queathed to  her  is,  that  instead  of  delivering  to  her  the  $500 
note  against  M.  R.  Moore  and  Leonard  Moore  given  to  her  by 
the  terms  of  the  will,  they  delivered  to  her  in  lieu  of  said  note 
a  United  States  government  bond  for  $500.  This  is  shown  by 
her  receipt  therefor  and  by  the  accounts  filed  by  the  executors 
in  the  probate  court.  So  that  there  came  into  the  hands  of 
said  Charlotte  from  her  husband's  personal  estate  notes  given 
by  Charles  Moore  amounting  to  $1,200;  notes  given  by  William 
Kramer  amounting  to  $1,000;  and  the.  United  States  govern- 
ment bond  for  $500.  These  notes  were  all  secured  by  mort- 
gage, and  were  all  collected  by  her  or  for  her;  she  had  also  the 
use  of  the  twenty-five  acres  of  land  from  the  time  of  her  hus- 
band's death. 

Mrs.  Moore  had  property  of  her  own,  $8,000  or  more,  inde- 
pendent of  her  husband's  at  the  time  of  his  death,  which  she 
continued  to  own  until  her  death. 

Charlotte  Moore  died  testate  in  1895;  her  will  reads  as  fol- 
lows: 
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**I,  Charlotte  Moore,  declare  the  following  to  be  my  will. 

**Item  1.  I  give  to  Jay  Idlor,  of  Put-in-Bay,  and  to  Bertie 
Moore,  of  California,  each  the  sum  of  $100. 

**Item  2.  All  the  balance  of  my  estate  real  and  personal  I 
give  and  bequeath  to  Nettie  Hecock,  daughter  of  Isaac  Hecock, 
deceased;  Hattie  Hecock,  daughter  of  Sarah  Woodruff,  de- 
ceased; Kate  Miller,  daughter  of  Catherine  Miller,  deceased; 
Mary  Day  and  Karl  Day,  widow  and  son  respectively  of  Eu- 
gene I.  Day,  deceased,  and  to  all  of  my  nieces  and  nephews  of 
my  blood  to  share  and  share  alike,  save  and  except  that  said 
Mary  Day  and  Karl  Day  shall  together  receive  only  an  equal 
share  with  said  other  named  parties  who  are  to  share  and  share 
alike  as  stated.  I  name  Sumner  Day  as  executor  of  this  will. 
He  shall  have  full  power  without  order  of  court  therefor  to  sell 
my  real  estate  and  deed  to  purchasers  to  make  in  fee  simple. 
He  need  give  no  bond." 

The  defendant,  Sumner  Day,  duly  qualified  as  executor  of 
such  will,  and  took  possession  of  all  the  personal  estate  of  which 
Charlotte  Moore  was  possessed  at  her  death,  and  procwded  to 
administer  upon  the  same  as  her  property.  He  also  took  pos- 
session of  the  twenty-five  acre  fann. 

The  only  item  of  personal  property  which  came  into  his  pos- 
session in  kind  as  it  came  from  the  estate  of  Amandar  Moore 
was  the  $500  bond.  It  is  true  that  the  evidence  is  not  such  as 
to  make  it  absolutely  certain  that  the  $500  United  States  gov- 
ernment bond,  which  was  in  the  possession  of  Charlotte  at  her 
death,  was  the  $500  bond  which  she  received  from  the  executors 
of  the  will  of  Amandar  Moore.  Mr.  Day  thinks  that  she  had 
this  bond  prior  to  her  husband's  death;  but  it  is  certain  that 
she  received  a  $500  United  States  bond  from  the  executors  of 
the  will  of  her  husband,  and  as  a  part  of  his  estate.  It  was  said 
in  argument — attention  was  called  in  argument  to  the  fact — ^that 
the  inventory  filed  by  the  executors  of  the  will  of  Amandar 
Moore  did  not  show  such  bond.  Schedule  D,  which  was  read  to 
us,  does  not,  but  the  inventory  shows  that  there  were  United 
States  bonds  owned  by  him  and  a  part  of  his  estate,  and  the 
receipt  of  Charlotte  to  the  executors  of  Amandar  Moore  show 
that  in  lieu  of  the  $500  note  against  M.  R.  Moore  and  Leonard 
Moore,  she  accepted  a  government  bond  which  was  not  in  terms 
bequeathed  to  her.    So  we  find  as  a  fact,  that  the  bond  which 
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was  in  her  possession  at  the  time  of  her  death  was  the  same 
bond  which  came  to  her  from  the  executors  of  the  will  ctf  Aman- 
dar  Moore.  No  other  personal  property,  which  was  by  the  will 
of  Amandar  Moore  given  to  her  was  in  her  possession  in  kind 
at  the  time  of  her  death.  The  notes  against  Kramer  and  against 
the  other  parties  named,  eitl^pr  were  collected  by  or  were  col- 
lected for  her. 

There  was  some  claim  made  that  $1,000  collected  upon  these 
notes,  two  of  them,  never  was  paid  to  her,  but  the  evidence  did 
not  show  that.  The  notes  were  all  secured  by  mortgap:e,  and 
80  far  as  we  can  determine  from  this  evidence  were  all  paid, 
so  that  she  became  possessed  of  the  avails  of  these  notes  when 
she  parted  with  them. 

It  is  urged  on  behalf  of  the  plaintiffs,  that  since  by  the  terms 
of  the  will  of  Amandar  Moore,  the  right  to  sell  and  dispose 
of  the  property  which  she  took  under  the  will  of  Amandar, 
could  only  be  exercised  in  case  it  became  necessary  for  her 
support,  the  language  being:  **A11  of  the  above  property,  I 
give  and  devise  to  my  said  wife  Charlotte  Moore,  during  the 
term  of  her  natural  life,  with  the  power  and  authority  to  sell, 
transfer  and  assign  the  whole  or  any  part  thereof,  if  necessary, 
for  her  support."  It  is  urged  that  because  she  had  property  of 
her  own  sufficient  to  have  provided  for  her  support — not  neces- 
sarily the  income  of  it,  for  it  is  shown  that  she  was  a  consider- 
able part  of  the  time  in  such  circumstances  and  in  such  state  of 
health  that  she  required  assistance;  but  that  in  any  event, 
whether  the  income  of  her  own  property,  together  with  the  in- 
come of  the  property  left  by  Amandar  Moore  was  sufficient  for 
her  support,  she  was  bound  to  have  u«?ed  her  own  property,  a 
part  of  it  if  necessary,  for  her  support  before  she  could  avail 
herself  of  any  part  of  the  principal  of  the  property  left  by 
Amandar. 

In  support  of  that  we  are  cited  to  the  case  of  Hall  v.  Culver, 
34  Conn.,  403,  and  the  language  used  in  that  opinion  goes  very 
far  toward  supporting  the  proposition  urged  here  by  the  plaint- 
iffs. 

It  should  be  said  here,  that  the  will  executed  by^the  wife  and 
providing  for  the  support  of  her  surviving  husband,  provided 
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in  these  words:  **I  give  all  my  estate  to  my  beloved  husband, 
to  use  during  his  natural  life,  and  if  he  should  want  for  his 
support  to  sell  any  part  or  the  whole  of  it  for  his  maintenance, 
my  will  is  that  it  shall  be  at  his  disposal.''  The  court  held 
that  the  word  **want"  meant  **need;''  and  said  that  before 
he  could  make  sale  of  that  propety  there  must  be  an  actual 
need;  and  in  discussing  that  proposition  the  court  used  this 
language,  page  405: 

**The  defendant  however  urges,  certainly  not  without  plausi- 
bility, that  the  husband  was  to  be  the  sole  judge  of  his  necessity. 
But  as  we  understand  it,  the  contingency  was  to  be  his  actual 
need  and  not  his  expectations  or  opinion  of  it.  The  authori- 
ties on  this  point  seem  to  be  conclusive."  Citing  1  Hilliard 
Real  Prop.,  Chap.  57,  Section  9,  which  we  have  not  examined; 
Minot  V.  Prescott,  14  Mass.,  96;  Stevens  v.  Winship,  18  Mass. 
(1  Pick.),  318,  and  Lamed  v.  Bridge,  34  Mass.  (17  Pick.),  339, 
which  we  have  examined. 

Without  stopping  to  read  from  those  cases,  the  cases  do  not, 
it  seems  to  us,  support  the  proposition  which  they  are  here  cited 
to  support,  if  the  proposition  is  to  be  taken  as  meaning  that 
the  husband  must  have  been  in  danger  of  actual  want  from  all 
sources  before  he  could  make  a  sale  of  any  of  the  property 
which  it  was  provided  in  the  will  of  his  wife  he  might  make 
sale  of  if  it  became  necessary  for  his  support. 

The  other  cases  are  where,  by  the  language  of  the  will  it  is 
clear,  the  support  was  to  be  out  of  the  property  bequeathed. 

There  is  this  difference  also  to  be  noted.  As  a  proposition  of 
law  it  is  the  business  of  the  husband  to  support  his  wife ;  it  is 
the  business  of  the  husband  to  make  provisions  for  the  support 
of  his  wife  after  his  death,  and  if  he  fails  to  do  it,  the  law. 
makes  a  provision  for  her. 

It  is  true  the  law  makes  a  provision  for  a  surviving  husband ; 
but  it  is  not  in  the  same  sense  the  business  of  the  wife  to  pro- 
vide for  the  support  of  the  husband  that  it  is  the  business  of 
the  husband  to  provide  for  the  support  of  his  wife. 

The  will  which  we  are  considering  provides,  in  terms,  that  that 
which  is  bequeathed  to  the  widow  shall  be  in  lieu  of  her  dower. 
The  inventory  of  the  estate  of  Amandar  Moore  and  the  settle- 
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ment  of  the  account  show  that  his  was  quite  a  large  estate. 
If  this  widow  had  rejected  this  will,  she  would  have  received 
much  more  in  value  than  she  received  under  the  provisions  of 
the  wuU,  and  she  parted  with  a  very  valuable  right  when  she 
consented  to  accept  the  provisions  of  this  will.  It  would  seem 
inequitable  that  she  should  be  required  before  she  could  get 
anything  more  than  the  income  6f  the  little  twenty-five  acre 
farm  and  of  about  $2,700  of  personalty,  she  should  exhaust 
all  she  had  herself  in  her  support^  and  we  hold  that  that  is  not 
the  law  applicable  in  this  case. 

It  is  shown  by  the  evidence  that  the  necessities  of  this  woman 
were  such  as  to  make  it  reasonable  to  say  that  she  required  in 
addition  to  the  income  of  her  own  separate  property  and  the 
income  from  her  husband's^  something  out  of  the  principal  of 
this  property.  The  evidence  traces,  as  I  have  stated,  no  part 
of  the  personalty  in  kind,  which  was  left  by  Amandar 
Moore,  into  the  hands  of  the  executor  of  the  will  of  Charlotte 
Moore,  nor  into  the  hands  of  Charlotte  Moore  as  remaining  with 
her  up  to  the  time  of  her  death,  and  we  think  it  fair  to  say 
that  she  might  very  reasonably  have  expended  in  her  support  all 
of  this  personalty  that  was  not  still  in  her  possession  when  she 
died,  to-wit,  the  United  States  bond  for  $500. 

It  is  further  urged  here  on  the  part  of  the  plaintiffs,  that 
whatever  property  Charlotte  left  at  the  time  of  her  death,  that 
came  to  her  from  Amandar,  is  to  go  to  the  parties  named  in 
the  first  item  of  the  will  as  remaindermen,  as  being  entitled 
to  the  property,  a  life  estate  in  which  was  granted  to  Charlotte 
^loore,  and  that  no  part  of  that  could  be  disposed  of,  or  in  any 
event  no  part  of  it  was  disposed  of  by  the  will  of  Charlotte, 
and  a  somewhat  troublesome  question  in  this  case  is,  whether 
Charlotte  did  dispose  of  any  part  of  it  by  her  will,  and  in- 
deed whether  she  had  any  right  to  dispose  of  any  part  of  it  by 
her  will. 

The  language  is  peculiar.  It  is  easy  to  conceive  of  circum- 
stances where  the  language  of  the  will  would  not  exactly  dis- 
pose of  all  this  property. 

Having  given  to  Charlotte  a  life  estate  in  this  property  he 
says: 
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**If  at  the  death  of  my  said  wife  any  of  said  property,  or 
enough  thereof/'  enough  for  some  purpose,  ** remains  un- 
disposed of,  I  give  and  devise  the  same  as  follows:  Two  thou- 
sand dollars  to  be  disposed  of  by  my  said  wife  by  will  or  other- 
wise absolutely  as  she  may  see  fit/'  If  it  was  to  remain  with 
her  up  to  her  death,  it  is  difficult  to  conceive  of  any  way  ex- 
cept by  will  that  she  could  have  disposed  of  it.  But  before  she 
could  dispose  of  it,  as  we  construe  this  will,  there  must  have 
been  enough  property  to  have  not  only— the  wording  is  pecu- 
liar. **If  at  the  death  of  my  said  wife,  any  of  said  property  or 
enough  thereof,*'  that  is  enough  as  we  construe  it  to  make  the 
following  bequests;  if  there  is  enough  to  do  the  things  that  I 
hereinafter  speak  of,  she  may  dispose  of  $2,000  of  it  by  will  or 
otherwise,  not  necessarily  by  will.  **Two  thousand  dollars  of  it 
to  be  disposed  of  by  my  said  wife  by  will  or  otherwise,  absolute- 
ly as  she  may  see  fit;  $1,000  to  my  daughter  Emma  Gorham, 
now  in  California;  $1,000  to  my  son  Burt  Moore;  $1,000  to  my 
daughter  Josephine  Idlor;  $500  to  my  grandson  William  Idlor." 
Now,  if  there  was  $5,500  or  more,  he  has  provided  for  the  dis- 
position of  $5,500.  **If  at  the  decease  of  my  said  wife,  there 
should  not  remain  undisposed  of  by  her  the  sum  of  $3,500  then 
the  same  or  what  remains  thereof  is  to  be  divided  pro  rata  be- 
tween my  said  daughters  Emma  and  Josephine,  my  son  Burt, 
and  grandson,  William  Idlor,  or  to  their  heirs  respectively." 

Now,  as  a  matter  of  fact,  there  was  less  than  $3,500  left  of 
this  property  at  the  death  of  Charlotte.  There  was  the  land, 
which  it  is  not  claimed  was  worth  that  amount.  It  was 
stated  to  be  worth  about  $1,400  by  somebody,  but  no  difference 
if  it  was  worth  $100  an  acre,  there  being  only  the  land  and  thfe 
bond,  there  was  less  than  $3,500.  There  was  not  enough  to  make 
the  disposition  that  he  provided  for,  allowing  Charlotte  to  dis- 
pose of  $2,000.  Now  it  is  true,  that  here  would  be  a  curious 
situation  if  there  had  been  $4,500.  Whoever  had  the  duty  upon 
him  to  determine  what  this  will  meant,  would  have  to  read 
something  into  it  to  make  it  mean  anything.  But  since  that 
question  isn't  here  we  need  not  undertake  to  say  what  would 
be  done,  nor  do  we  determine  whether,  if  there  had  been  $5,500 
left,  the  residuary  clause  of  the  will  of  Charlotte  would  have 
been  a  disposition  of  $2,000  by  her.  That  question  is  not  here ; 
there  was  less  than  $3,500.  That  being  true,  we  hold  that  the 
lx)nd  and  the  real  estat<^  go,  under  the  will  of  Amandar  Moore, 
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to  the  plaintiffs  and  the  defendant  Josephine  Idlor  in  the  share 
of  two-sevenths  to  each  of  the  three  children  of  the  testator  and 
one-seventh  to  the  grandchild  named. 

It  appears  in  evidence,  however,  that  the  right  of  Josephine 
Idlor  has  been  bought  in  by  the  executor,  so  that  share  will  go 
to  him  as  executor,  whatever  would  otherwise  have  gone  to 
Josephine.  Two-sevenths  to  Day  as  executor,  two-sevenths  to 
Burt  Moore,  two-sevenths  to  Emma  Gorham,  and  one-seventh 
to  William  Idlor. 

Some  other  questions  were  discussed  in  the  case;  one  was, 
that  no  allowance  was  made  to  the  widow,  Charlotte,  for  her 
support  for  one  year  from  the  time  of  her  husband's  death. 
No  claim  for  such  support  seems  ever  to  have  been  made ;  if  it 
had  been  made,  the  court  having  original  and  exclusive  juris- 
diction in  that  matter  has  not  been  appealed  to  in  this  case, 
to-wit,  the  probate  court,  and  we  can  not  make  any  allowance 
for  any  support  for  the  widow.  It  was  urged  on  the  part  of  the 
defendants  here,  that  if  these  parties  were  entitled  to  an3rthing, 
they  were  entitled  as  creditors  and  should  have  filed  their  claim 
for  money  with  the  executor.  If  they  were  claiming  that  Char- 
lotte Moore  in  her  lifetime  was  indebted  to  them,  that  would 
have  been  the  way;  but  they  make  no  claim  that  Charlotte  Moore 
ever  owed  them  anything;  she  did  not  owe  them  anything;  she 
held  some  property  in  trust,  she  to  have  the  use  of  it  for  her 
lifetime  with  a  remainder  over  to  these  parties. 

When  Mr.  D-ay  became  executor  of  her  will  that  trust  was 
forced  upon  him  and  he  held  this  property  in  trust,  and  that 
trust  has  continued.  No  statute  of  limitations  prevents  plaint- 
iffs from  maintaining  this  action. 

The  decree  may  be  that  the  real  estate  be  sold,  and  of  the  net 
avails  the  disposition  shall  be  made  as  indicated;  that  Day  shall 
make  disposition  of  the  avails  of  this  bond  together  with  what- 
ever accumulations  there  have  been  since  the  death  of  Char- 
lotte oore,  in  the  ratio  already  indicated.  And  the  costs  of  this 
whole  proceeding  may  come  out  of  this  property. 

C.  W.  Johnston  and  J.  H,  Leonard,  for  plaintiffs. 

E.  J.  Johnson,  H.  C.  Johnson  and  Lee  Day,  for  defendants. 
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BENEFICIAL  ASSOaATIONS. 

[Circuit  Court  of  Trumbull  County.] 

The  Supreme  Court  op  the  Independent  Order  op  Foresters 
V.  Christine  Herlinger. 

Decided,  February  Term,  1905. 

Order  of  Foresters — Remedy  within  the  Order  for  Payment  of  Benefit 
Certificate  must  be  Exhausted — Finding  of  Jury  as  to  Suicide — 
Error, 

Under  the  constitution,  by-laws  and  regulations  of  the  Independent 
Order  of  Foresters,  a  beneficiary  mus't  exhaust  her  remedy  in  the 
tribunals  of  the  order  for  the  payment  of  the  death  certificate 
before  she  can  appeal  to  the  civil  courts. 

Cook,  J. ;  Laurie,  J.,  and  Burrows,  J.,  concur. 

Heard  on  error. 

The  husband  of  the  defendant  in  error  was  a  member  of  the 
Independent  Order  of  Foresters  and  held  a  certificate  of  insur- 
ance for  the  sum  of  $1,000,  payable  to  his  wife.  Upon  his  death 
this  action  was  commenced  to  recover  the  amount  of  the  cer- 
tificate. 

Two  questions  made  are: 

First    That  the  decedent  died  by  suicide. 

Second.  That  the  defendant  should  have  exhausted  her 
remedy  in  the  order  before  she  appealed  to  the  civil  courts. 

As  to  the  first,  it  is  sufficient  to  say  that  the  jury  found  that 
the  husband  did  not  die  by  suicide,  and  we  are  of  opinion  that 
the  jury  was  fully  justified  in  so  finding. 

The  second  question  is  one  of  more  difficult  solution.  The 
Independent  Order  of  Foresters,  like  kindred  organizations  of 
that  character,  was  formed  for  the  purpose  of  promoting  the 
moral  and  social  interests  of  its  members,  and  also  protecting 
them  in  cases  of  sickness;  in  death  providing  a  fund  to  defray 
necessary  expenses  of  burial  and  temporary  provision  by  in- 
surance for  dependents,  the  widow  and  children. 

This  organization  in  its  insurance  department  is  similar  in 
all   respects  to  beneficiary   societies   generally.     The   constitu- 
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tion  and  by-laws  provide  for  the  manner  of  presenting  claims 
for  death  benefits,  and  by  these  provisions  the  beneficiary  would 
be  bound,  as  she  is  presumed  to  know  all  the  provisions  of  the 
constitution  and  by-laws  and  be  bound  by  the  same.  Protective 
Heme  Circle  v.  Tisch,  1  C.  C— N.  S.,  185. 

By  these  provisions  it  was  her  duty  to  make  out  a  proof  of 
loss  including  the  medical  certificate  showing  the  manner  and 
cause  of  death.  This  was  to  be  presented  to  the  local  body 
known  as  the  local  court.  It  then  became  the  duty  of  the 
local  court  to  make  out  a  statement  of  the  facts  and  circum- 
stances of  death,  and  this  statement,  with  the  proofs  of  loss  fur- 
nished by  the  beneficiary,  must  both  be  sent  by  the  local  court 
to  the  supreme  secretary.  This  was  done.  It  then  became  the 
duty  of  the  supreme  secretary  to  lay  these  papers  before  the 
supreme  ranger,  whose  duty  it  was  to  allow  or  disallow  the 
claim. 

This  was  also  done  in  this  case,  and  the  supreme  chief  ranger 
disallowed  the  claim  for  one  thousand  dollars  for  the  reason 
that,  in  his  opinion  from  the  certificates,  the  insured  member 
came  to  ha  death  by  suicide;  but  did  allow  the  claim  to  the 
amount  of  thirty- three  dollars  and  thirty-four  cents,  the  con- 
stitution providing  that  one-thirtieth  of  the  claim  should  be  al- 
lowed under  such  circumstances. 

The  supreme  chief  ranger  sent  his  decision  with  a  check  or 
draft  for  $33.34  to  the  local  court,  with  directions  to  carry  the 
same  to  the  beneficiary,  leaving  with  her  a  copy  of  his  decision, 
and  the  check  or  draft  and  take  her  receipt  for  the  same.  The 
local  court  sent  a  committee  to  the  defendant  in  error  with 
the  papers  and  check,  and  she  refused  absolutely  to  receive  the 
same  or  sign  the  receipt,  and  upon  inquiry  as  to  what  she  would 
do,  said  **she  would  do  nothing;  I  have  my  lawyer  and  you 
will  see  him." 

The  constitution,  by-laws  and  regulations  of  the  order  pro- 
vide that  in  case  of  any  complaint  upon  the  part  of  any  mem- 
ber or  beneficiary,  of  the  action  of  a  court,  local  or  supreme, 
or  of  any  officer  of  the  court  or  other  officer  of  the  order,  that 
an  appeal  may  be  taken  as  therein  provided,  and  specially  pro- 
vides that  an  appeal  may  be  taken  by  a  beneficiary  from  the 


80         CIRCUIT  COURT  REPORTS— NEW  SERIES. 


Supreme  Court  Foresters  v.  Herlinger.        [Vol.  VI,  N.  S. 

decision  or  action  of  the  supreme  chief  ranger,  to  the  supreme 
executive  council  and  from  the  supreme  executive  council  to 
the  supreme  court  of  the  order,  which  is  the  highest  authority, 
and  if  the  beneficiary  is  dissatisfied  with  the  decision  of  the  su- 
preme court  of  the  order,  then  the  constitution  further  pro- 
vides that  in  such  case  the  beneficiary  may  bring  a  suit,  in  the 
civil  courts,  provided  she  does  so  in  six  months. 

Are  these  provisions  conclusive  of  the  rights  of  this  benefi- 
ciary and  preclude  her  from  instituting  and  prosecuting  her 
action?  We  think  they  are.  The  member,  her  husband,  when 
he  became  a  member  of  the  order,  promised  that  he  would  keep 
and  perform  and  be  bound  by  all  the  rules  and  regulations  of 
the  order,  and  the  beneficiary  occupies  no  better  position  than 
the  member.     Tisch  v.  Protective  Ihnne  Circle,  supra. 

Why  then  should  she  not  be  bound  by  these  provisions  ?  They 
deprive  her  of  no  rights  whatever. 

In  the  case  of  Myers  et  at  v.  Jenkins,  Admr.,  63  0.  S.,  101, 
which  was  an  action  by  a  member  against  the  order  of  Odd  Fel- 
lows, it  was  held :  ^ 

**When  a  member  of  such  order  claims  to  be  entitled  to  sick 
benefits,  he  must  seek  his  remedy,  in  the  first  instance,  in  the 
lodge  and  the  tribunals  of  the  order,  and  the  determination  of 
the  matter  by  such  lodge  and  tribunals  in  substantial  accord- 
ance with  the  laws  of  the  order,  will  be  final  and  conclusive  of 
the  right  to  receive  such  benefits. 

**5.  If  the  lodge  refuses  or  neglects  upon  proper  demand 
to  have  the  right  to  such  benefits  determined  in  substantial 
accordance  with  the  laws  of  the  order,  or  refuses  to  pay  such 
benefits  after  the  same  have  been  awarded  to  such  member,  then 
such  member  may  sue  in  the  civil  courts  for'  the  recovery,  of 
such  benefits. 

'*6.  Where,  in  a  proceeding  in  a  lodge  in  substantial  accord- 
ance with  its  laws,  it  is  determined  that  such  member  has  no 
right  to  sick  benefits,  and  the  member  appeals  to  the  next  higher 
tribunal  in  the  order,  and  the  lodge  furnishes  him  a  proper 
transcript  of  the  proceedings,  and  he  fails  to  secure  a  hearing 
of  his  appeal  by  reason  of  his  own  negligence,  or  by  reason  of 
the  negligence  of  such  higher  tribunal  or  some  officer  thereof, 
such  failure  to  secure  a  hearing  on  his  appeal  will  not  entitle 
him  to  sue  the  lodge  for  such  benefits  in  the  civil  courts. 
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"7.  A  contract  in  advance  to  renounce  and  waive  one's 
right  to  appeal  to  the  courts  for  the  redress  of  wrongs,  is  void 
and  of  no  effect" 

The  opinion  of  Judge  Burket,  on  pages  119  and  122,  says: 

"The  claim  of  the  lodge  was,  and  it  requested  the  court  to 
so  charge,  that  the  claimant  of  benefits  must  seek  his  remedy 
in  said  tribunals  of  the  order,  and  that  their  determination  was 
final,  and  that  the  civil  courts  had  no  jurisdiction  of  the  mat- 
ter. The  court  charged  the  jury  that  the  claimant  must  in 
the  first  instance  seek  his  remedy  in  the  tribunals  of  the  order, 
and  wound  up  by  the  following: 

"If  that  tribunal  has  been  created,  and  has  finally  heard 
and  determined  this  matter,  that  determination  is  conclusive 
upon  the  parties;  but  if,  for  any  reason  they  have  refused  to 
hear  and  determine  this  matter  in  any  of  the  various  stages 
provided  for  its  determination  by  the  rules  of  the  order,  then 
he  may  come  into  court  and  sue  and  ask  the  court  to  determine 
his  right  to  recover;  and  if  he  has  a  right  to  recover,  he  may 
recover  it  in  the  court. 

**The  next  question  is  as  to  the  charge  as  given,  to  which 
there  was  an  exception.  The  lodge  referred  the  dispute  as  to 
sick  benefits  to  a  committee  of  three  as  provided  by  the  laws 
of  the  order,  and  that  committee  reported  adversely  to  the 
claimant,  and  when  he  was  present  in  the  lodge  and  no  further 
notice  to  him  required,  the  lodge  acted  upon  the  report  and 
unanimously  adopted  it,  and  thereby  determined  that  he  was 
not  entitled  to  sick  benefits.  This  was  conclusive  against  him 
unless  he  should  succeed  in  changing  the  result  by  a  proceeding 
in  one  of  the  higher  tribunals  of  the  order.  He  gave  notice  of 
appeal,  this  seems  to  +)e  conceded  by  all.  He  says  that  he  ob- 
tained a  transcript  from  the  secretary,  while  the  secretary  says 
he  does  not  recollect  of  giving  him  a  transcript  and  does  not 
remember  that  he  asked  for  or  demanded  one.  There  is  no 
claim  or  pretense  that 'the  lodge  or  the  secretary  refused  to  give 
him  a  transcript.  The  lodge,  therefore,  did  all  that  the  laws 
of  the  order  required  to  enable  the  plaintiff  to  perfect  his 
appeal  and  establish  his  rights  to  sick  benefits  before  the  grand 
committee.  The  ivKlge  had  a  determination  in  its  favor,  and 
by  giving  him  a  transcript  did  all  in  its  power,  and  all  the 
laws  of  the  order  required  of  it,  to  enable  him  to  perfect  his 
appeal ;  and  if  he  thereafter  failed  in  his  appeal,  it  was  his  mis- 
fortune and  not  the  fault  of  the  lodge ;  and  the  lodge  could  not 
be  held  in  an  action  at  law  because  he  failed  to  secure  a  hear- 
ing before  the  grand  committee  on  his  appeal." 
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Then  it  is  said : 


**The  court  charged  that  *if  for  any  reason  they  have  re- 
fused to  hear  and  determine  this  matter  in  any  of  the  various 
stages  provided  for  its  determination  by  the  rules  of  the  order 
then  he  may  come  into  court/  etc.  This  is  too  broad.  The 
lodge  was  not  responsible  for  what  occurred  in  the  various 
stages  in  the  higher  tribunals  after  it  got  beyond  the  lodge. 
The  determination  was  against  him  in  the  lodge,  and  after  the 
transcript  was  furnished  to  him  by  the  lodge,  the  burden  was 
thereafter  on  him  to  get  rid  of  that  determination,  and  if  he 
failed  in  his  appeal  by  reason  of  his  own  negligence  or  the 
negligence  of  others  than  the  lodge,  he  can  not  hold  the  lodge 
responsible  for  such  negligence,  and  can  not  make  the  same 
a  basis  of  an  action  against  the  lodge.  There  was  therefore 
error  in  the  charge  as  given." 

And  then  the  court  held  that  no  action  can  be  taken  in  a 
court  of  justice  until  the  beneficiary,  or  in  this  case,  rather,  the 
member,  had  exhausted  his  remedy  by  appeal  in  the  lodge. 

In  this  case  defendant  in  error  maue  no  effort  to  appeal  her 
case  to  the  supreme  chief  ranger.  All  that  was  required  of  her 
was  to  write  a  letter  to  him  saying  she  appealed  from  his  deci- 
sion. No  doubt  even  a  mere  statement  to  tke  committee  that 
called  upon  her  that  she  appealed  from  the  decision  of  the 
supreme  chief  ranger,  that  her  husband  died  by  suicide  would 
have  been  sufficient,  but  instead  of  that  she  refused  to  do  any- 
thing, and  her  attorney  commenced  this  action. 

Under  the  constitution  and  by-laws  of  -this  order  she  par- 
ticularly has  no  reason  to  complain,  as  after  final  decision  by 
the  order,  it  is  specially  provided  that  she  may  appeal  to  the 
courts  of  her  country ;  whereas  in  many  orders  of  this  char- 
acter, final  decision  of  the  order,  where  there  was  no  fraud  or 
undue  means  involved,  would  settle  the  matter. 

What  should  we  do  with  the  case  ?  It  is  highly  probable  that 
we  should  render  final  judgment  by  dismissing  the  original 
action  of  plaintiff;  but  thinking  possibly  there  may  be  some 
means  by  which  the  beneficiary  may  correct  the  evident  mistake 
she  has  made,  we  have  concluded  to  remand  it  for  a  new  trial. 
Judgment  accordingly. 

Dickson  &  Clark  and  Charles  Fillius,  for  plaintiff  in  error. 

r.  H.  OUmer,  for  defendant  in  error. 
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NATURALIZATION. 

[Circuit  Court  of  Cuyahoga  County.] 

The  State  op  Ohio,  on  Relation  op  Harvey  R.  Keeler,  v. 
Clarence  J.  Collister,  and  The  State  op  Ohio,  on  Re- 
lation OP  Harvey  R.  Keeler,  v.  Caesar  Collister. 

Decided,  February  9,  19(^5. 

O^ce  and  Officer-Jurisdiction — As  to  Qualificationa  for  Office  of 
Councilman — Naturalization — Declaration  of  Intention — The  Re- 
quired Oath — Quo  Warranto, 

1.  A  court  has  jurisdiction  to  determine  the  right  of  a  councilman  to 

hold  the  office  to  which  he  has  been  elected. 

2.  One  foreign  born,  who  appeared  before  a  court  of  record  prior  to 

reaching  the  age  of  twenty^ne  years  and  made  oath  that  it  was 
his  bona  fide  intention  to  become  a  citizen  of  the  United  Staites, 
and  to  renounce  foreyer  all  alleglence  or  fidelity  to  any  foreign 
prince,  potentate,  state  or  sovereign  whatsoever,  and  particularly 
to  Victoria,  Queen  of  Great  Britain,  whose  subject  he  then  was, 
did  not  thereby  become  a  citizen  of  the  United  States  or  entitled 
to  the  privileges  of  an  elector  upon  attaining  his  majority;  and 
where  such  an  one  has  been  elected  to  the  office  of  councilman 
and  has  taken  his  seat,  a  judgmeuit  of  ouster  will  be  entered 
against  him. 

Marvin,  J.;  Winch,  J.,  and  Voorhees,  J.,  concur. 

Quo  warranto. 

Each  of  these  eases  is  a  proceeding  in  quo  warranto,  brought 
on  relation  of  the  prosecuting  attorney  of  Cuyahoga  county. 

The  case  against  Caesar  Collister  sets  out  that  the  defendant 
is  a  resident  of  the  village  of  South  Brooklyn,  Cuyahoga 
County,  Ohio;  that  on  the  6th  day  of  April,  1903,  at  a  general 
election  held  in  said  village,  the  said  Caesar  Collister  received 
the  largest  number  of  votes  cast  for  the  office  of  village  mar- 
shal and  was  declared  to  be  duly  elected  to  that  office ;  and  that 
on  the  4th  day  of  May  of  said  year  he  assumed  the  office  of  vil- 
lage marshal  of  said  village,  and  still  claims  to  hold  such  office 
and  is  in  fact  performing  the  duties  thereof;  that  the  entering 
upon  the  discharge  of  such  duties,  and  the  assuming  to  be 
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marshal  of  said  village  is  a  usurpation  on  the  part  of  de- 
fendant, and  the  prayer  of  the  petition  is  that  he  be  ousted 
from  such  office;  that  at  the  time  of  said  election  and  at  the 
time  the  defendant  assumed  to  take  possession  of  such  office  he 
had  not  the  qualification  required  by  law  for  such  officer,  in 
that  he  was  not  then  and  there  an  elector  of  said  village;  that 
he  was  born  in  the  Kingdom  of  Great  Britain,  a  British  sub- 
ject, and  that  he  has  never  become  a  citizen  of  the  United 
States  by  naturalization. 

The  petition  against  Clarence  J.  Collister  represents  that  the 
defendant  at  the  election  already  spoken  of  received  the  largest 
number  of  votes  for  the  office  of  member  of  the  village  coun- 
cil for  the  village  of  Brooklyn  and  was  declared  to  be  elected 
to  such  office,  and  that,  on  the  4th  of  May,  1903,  he  assumed  the 
duties  of  such  office  and  has  ever  since  claimed  to  be  such  officer 
and  is  in  fact  discharging  the  duties  of  a  member  of  such  coun- 
cil ;  that  he  is  a  native  of  the  Kingdom  of  Great  Britain,  born  a 
British  subject,  and  has  never  become  a  citizen  of  the  United 
States,  and  the  prayer  as  against  him  is  that  he  be  ousted  from 
said  office. 

Neither  of  the  defendants  is  eligible  to  the  position  which  he 
assumes  to  occupy  unless  he  is  a  citizen  of  the  United  States. 

Section  1536-613,  Revised  Statutes,  provides  «as  to  the  quali- 
fications of  member  of  the  council  that— 

** Every  member  of  council  shall  be  an  elector  of  the  city," 
etc. 

In  Section  1536-996,  Revised  Statutes,  it  is  provided  that— 

**Each  officer  of  the  corjwration  *  •  •  shall  be  an  elector 
within  the  corporation,"  etc. 

In  Section  1536-984  it  is  provided  that — 

**A  person  who,  at  the  time  of  an  election  for  municipal 
offices,  is  an  elector  for  county  officers  and  resides  in  the  ward, 
or  corporation  if  there  be  no  wards,  in  which  he  offers  his 
vote,  is  a  qualified  elector." 

Section  4  of  Article  XV  of  the  Constitution  of  the  state  pro- 
vides that — 
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"No  person  shall  be  elected  or  appointed  to  any  oiBce  in 
this  state  unless  he  possess  the  qualification  of  an  elector." 

Section  1  of  Article  V  of  the  Constitution  of  the  state  pro- 
vides that — 

** Every  (white)  male  citizen  of  the  United  States  of  the 
age  of  twenty-one  years  who  shall  have  been  a  resident  of  the 
state  one  year  preceding  the  election,  and  of  the  county,  town- 
ship or  ward  in  which  he  resides  such  time  as  may  be  provided 
by  law,  i^all  have  the  qualifications  of  an  elector  and  be  en- 
titled to  vote  at  all  elections.'* 

In  the  matter  of  Clarence  J.  Collister  a  question  is  raised  as 
to  whether  a  court  of  chancery  has  jurisdiction  to  determine 
the  right  of  the  defendant  to  hold  the  office  which  he  claims. 

It  is  urged  on  the  part  of  the  defendant  that  the  council 
and  the  council  alone  can  determine  who  is  a  member  of  that 
body,  and  this  is  based  upon  Section  1536-612,  Revised  Statutes, 
which  reads : 

''Council  shall  be  the  judge  of  the  election  and  qualification 
of  its  members,'*  etc. 

The  question  here  presented  was  before  the  Supreme  Court 
in  tie  case  of  State  of  Ohio,  ex  rel,  v.  O'Brien  et  cHy  47  0.  S., 
464.  In  that  case  the  question  was  as  to  whether  certain  per- 
sons were  members  of  the  council  of  the  city  of  Springfield,  the 
claim  being  made  on  the  part  of  the  defendants  that  they  were 
members  by  virtue  of  an  election,  and  that  the  council,  and  the 
council  alone  must  determine  whether  they  were  properly  mem- 
bers of  the  council.  It  was  not  a  question  of  the  contest  of 
an  election,  where  one  person  was  claiming  as  against  another 
person  the  right  to  hold  the  office,  but  whether  there  was  any 
office  to  be  filled  to  which  the  defendant  had  been  elected ;  but 
in  discussing  the  question  presented,  Judge  Williams,  in  an 
elaborate  opinion,  pointed  out  the  distinction  to  be  made  be- 
tween cases  where  there  is  a  contest  of  one's  election  who 
claims  to  hold  an  office  and  where,  for  some  reason,  there  was 
no  authority  for  one 's  election  to  the  given  office.  Without  stop- 
ping  to  read  from  this  opinion,  we  think  it  clear  that  the  court 
has  jurisdiction  in  a  case  like  the  present  to  determine  the  right 
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of  the  defendant  to  hold  the  oflSee  which  he  assumes  to  hold. 
Nobody  is  contesting  his  election,  but  the  claim  is  that  under 
the  law  he  was  not  eligible  to  the  office ;  that  he  was  not  a  citi- 
zen of  the  United  States,  and  that,  therefore,  whatever  ef- 
fect it  might  have  upon  the  election  of  somebody  else  to  the 
oflSce  it  could  not  be  held  by  the  defendant.  As  to  the  case 
against  Caesar  Collister  no  such  question  of  jurisdiction  arises, 
and  holding  as  we  do  that  we  have  jurisdiction  in  the  case  of 
Clarence  J.  Collister,  we  proceed  to  consider  the  two  cases  to- 
gether. 

The  facts  are  these :  Caesar  Collister  was  born  on  the  Isle  of 
Man  within  the  Kingdom  of  Great  Britain  on  the  2d  day  of 
June,  1850.  In  March,  1867,  he  came  to  the  United  States,  his 
parents  not  coming  with  him,  and  settled  in  West  Virginia, 
where  he  remained  until  July,  1876.  In  1868  he  appeared  be- 
fore a  court  of  record  in  West  Virginia  and  made  oath  that  it 
was  bona  fide  his  intention  to  become  a  citizen  of  the  United 
States  and  to  renounce  forever  all  allegiance  and  fidelity  to  any 
foreign  prince,  potentate,  state  or  sovereignty  whatsoever  and 
particularly  to  Victoria,  queen  of  Great  Britain,  whose  sub- 
ject he  then  was.  He  received  from  the  court  a  certificate  of 
the  making  of  this  oath,  a  copy  of  which  is  in  evidence.  It 
will  be  noticed  that  at  the  time  this  oath  was  taken  he  was  less 
than  twenty-one  years  of  age.  Upon  arriving  at  the  age  of 
twenty-one  years  he,  in  good  faith,  believing  that  he  had  done 
all  that  it  was  necessary  to  do  in  order  to  make  him  a  citizen 
of  the  United  States,  voted  at  an  election  held  for  public  offices, 
and  continued  so  to  do  until  1876,  when  he  returned  to  the  Isle 
of  Man,  and  there  remained  until  1889.  He  then  returned  to 
the  United  States,  and  has  lived  here  ever  since,  coming  to  re- 
side in  Brooklyn,  where  he  now  resides,  about  nine  years  ago. 
Ever  since  his  return  to  the  United  States,  including  his  nine 
years'  residence  at  Brooklyn,  he  has  voted  as  a  legal  citizen 
and  has  done  so  in  good  faith,  believing  that  he  was  a  citizen. 
While  he  was  living  in  the  Isle  of  Man  after  his  return  there 
in  1876,  the  defendant  Clarence  J.  Collister,  who  is  his  son, 
was  born  there,  he  coming  with  his  father  to  the  United  States 
in  1889.    No  claim  is  made,  certainly  none  could  be  sustained, 
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that  the  son  is  a  citizen  of  the  United  States  unless  his  father 
is  such  citizen,  nothing  ever  having  been  done  by  him  to  se- 
cure naturalization — and  we  proceed  to  inquire  whether  the 
father  is  a  citizen. 

It  is  provided  by  Section  2165  of  the  statutes  of  the  United 
States  (Bates'  Annotated  Statutes,  4th  Ed.,  Vol.  3,  page  3770), 
as  follows : 

'*An  alien  may  be  admitted  to  become  a  citizen  of  the  United 
States  in  the  following  manner,  and  not  otherwise. 

"He  shall  declare  on  oath,  before  a  circuit  or  district  court 
of  the  United  States,  or  a  district  or  Supreme  Court  of  the  ter- 
ritories, or  a  jjourt  of  record  of  any  of  the  states  having  com- 
mon-law jurisdiction,  and  a  seal  and  clerk,  two  years,  at  least, 
prior  to  his  admission,  that  it  is  bona  fide  his  intention  to  be- 
come a  citizen  of  the  United  States,  and  to  renounce  forever 
all  allegiance  and  fidelity  to  any  foreign  prince,  potentate,  state, 
or  sovereignty,  and  particularly,  by  name,  to  the  prince,  poten- 
tate, state,  or  sovereignty  of  which  the  alien  may  at  the  time 
be  a  citizen  or  subject. 

"He  shall,  at  the  time  of  his  application  to  be  admitted,  de- 
clare, on  oath,  before  some  one  of  the  courts  above  specified, 
that  he  will  support  the  Constitution  of  the  United  States,  and 
that  he  absolutely  and  entirely  renounces  and  adjures  all  alle- 
giance and  fidelity  to  every  foreign  prince,  potentate,  state,  or 
sovereignty,  and,  particularly,  by  name,  to  the  prince,  potentate, 
state,  or  sovereignty  of  which  he  was  before  a  citizen  or  sub- 
ject; which  proceedings  shall  be  recorded  by  the  clerk  of  the 
court. 

"It  shall  be  made  to  appear  to  the  satisfaction  of  the  court 
admitting  such  alien  that  he  has  resided  in  the  United  States 
five  years  at  least,  and  within  the  state  or  territory  where  such 
court  is  at  the  time  held,  one  year  at  least;  and  that  during 
that  time  he  has  behaved  as  a  man  of  good  moral  character  at- 
tached to  the  Constitution  of  the  United  States  and  well  dis- 
posed to  the  good  order  and  happiness  of  the  same;  but  the 
oath  of  the  applicant  shall  in  no  case  be  allowed  to  prove  his 
residence.'' 

If  Caesar  CoUister  has  ever  been  naturalized,  he  has  been 
naturalized  in  some  other  way  than  provided  in  the  statute  here- 
inbefore quoted,  notwithstanding  the  language  of  the  statute 
that  an  alien  may  be  naturalized  in  the  manner  provided  by  the 
statute,  and  not  otherwise. 
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Il  is  urged  that  the  naturalization  laws  should  be  liberally 
construed,  and  that  they  have  been  so  construed  by  the  Supreme 
Court  of  the  United  States. 

Attention  is  called  to  the  case  of  Campbell  v.  Gordon  and 
Wife,  6  Cranch  (10  U.  S.),  175.  A  question  in  that  case  was 
whether  one  Wm.  Curry,  a  native  of  Scotland,  had  ever  been 
naturalized  under  the  laws  of  the  United  States.  He  claimed 
to  have  been  so  naturalized  in  the  district  court  at  Suffold,  Vir- 
ginia, October  14,  1795.  The  law  in  force  at  the  time,  with 
which  he  was  required  to  comply,  provided  that  he  must  de- 
clare on  oath  that  he  had  resided  two  years  at  least  in  the 
United  States,  and  at  least  one  year  in  the  state  or  territory 
in  which  the  application  was  made,  and  that  he  renounced  all 
allegiance  and  fidelity  to  every  foreign  prince,  etc.,  and  that 
he  should  prove  to  the  satisfaction  of  the  court  that  during  his 
residence  in  the  United  States  he  had  conducted  himself  as  a 
man  of  good  moral  character,  attached  to  the  principles  of  the 
Constitution  of  the  United  States,  etc.  The  record  of  the  court 
showed  that  he  had  taken  the  prescribed  oath  and  a  certificate 
thereof  was  furnished  to  him.  It  did  not  show  that  he  proved 
character  and  attachment  to  the  principles  of  the  Constitu- 
tion, as  required  by  the  statute.  An  employe  of  the  office  of 
the  clerk  of  the  court  testified  that  before  such  certificate  as 
was  issued  to  Curry  was  given,  the  court  always  required  proof 
of  character,  etc.,  as  required  by  the  statute,  and  it  was  held 
that  it  would  be  presumed  that  such  proof  was  made  to  the 
satisfaction  of  the  court.  Nothing  further  was  held  on  this 
point,  or  which  is  applicable  to  this  case. 

The  case  of  Stark  v.  Chesapeake  Insurance  Co.,  7  Cranch  (11 
U.  S.),  420,  shows  that  John  Philip  Stark  was  a  native  of  Great 
Britain;  that  he  applied  for  naturalization  and  made  the  re- 
quired oath,  and  that  he  was  admitted  to  become  a  citizen.  It 
did  not  show  that  he  made  any  proof  of  character,  but  the  court 
held  that  that  would  be  presumed  because  of  the  order  of  the 
court  that  he  was  naturalized. 

Spratt  V.  Spratt,  4  Peters,  493,  simply  holds  that  where  the 
•records  of  the  court  having  jurisdiction  to  admit  one  to  citi- 
zenship show  that  he  was  admitted  to  citizenship,  it  would  be 
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presumed  that  he  produced  the  proper  evidence  in  court  to  en- 
title him  to  citizenship. 

No  case  has  been  found,  and  it  is  believed  that  no  case  can 
be  found,  in  which  it  has  been  held  that  one  may  become  a  citi- 
zen without  taking  the  oath  provided  for  in  the  statute. 

It  will  be  noticed  that  in  order  that  one  be  admitted  a  citi- 
zen he  must  take  a  different  oath  from  that  taken  by  the  de- 
fendant, Caesar  CoUister.  He  having  come  to  the  United  States 
before  he  was  eighteen  years  of  age,  might,  under  the  provision 
of  the  sixth  subdivision  of  Section  2165  of  the  statutes  of  the 
United  States,  have  omitted  the  oath  which  he  did  take  and 
simply  taken,  after  he  had  been  here  five  years  and  made  proper 
proof  of  that  fact  and  of  his  character,  etc.,  the  oath  in  the  sec- 
ond subdivision  of  the  statute  already  quoted.  That  is,  whether 
he  came  here  at  such  a  time  as  that  he  must  take  the  oath  which 
he  did  take,  or  not,  it  is  expressly  provided  that— 

**He  shall,  at  the  time  of  his  application  to  be  admitted,  de- 
clare an  oath  before  some  one  of  the  courts  above  specified  that 
he  will  support  the  Constitution  of  the  United  States."  This 
oath  he  has  not  taken.  **And  that  he  absolutely  and  entirely 
renounces  and  adjures  all  allegiance  and  fidelity  to  every  for- 
eign prince,  potentate,  state,  or  sovereignty."  This  oath  he 
has  not  taken,  but  simply  has  taken  an  oath  that  it  was  bona  fide 
his  intention  to  renounce  such  allegiance. 

It  is  said  that  there  is  a  distinction  here  without  a  difference 
as  to  this  last  obligation;  that  when  one  declares  on  oath  that 
in  good  faith  he  intends  to  renounce  and  abjure  allegiance,  etc., 
it  is  in  fact  an  allegation  that  he  does  so  abjure  allegiance  and 
fidelity.  The  statute,  however,  makes  the  distinction,  but  espe- 
cially does  the  statute  require  that  before  one  can  become  a 
citizen  he  make  oath  that  he  will  support  the  Constitution  of 
the  United  States.  Defendant  never  having  taken  such  oath, 
he  has  never  become  a  citizen  of  the  United  States.  It  is  not 
simply  a  oase  of  where  the  records  failed  to  show  all  that  was 
done,  but  a  case  where,  as  a  matter  of  fact,  the  oath  has  never 
been  taken.  It  is  not  because  of  the  weakness  of  the  evidence 
that  this  man  has  done  wh^t  is  required  to  be  done  bjr  him  to 
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become  a  citizen,  but  because  of  the  conceded  fact  that  these 
things  have  never  been  done  by  him. 

We  were  cited  in  argument  to  Morse's  Citizenship  by  Birth 
and  by  Naturalization,  Appendix  228.  We  find  nothing  ap- 
plicable to  either  of  the  oases  here  being  considered,  in  this  au- 
thority. We  do  find  that  where  one  is  chosen  to  an  office  which, 
by  reason  of  some  disqualification  existing  at  the  time  of  the 
election  he  can  not  hold,  but  which  disqualification  can  be  and 
is  removed  before  the  term  of  office  begins,  may  hold  the  office. 
This  is  held  in  State  v.  Murray,  28  Wis.,  96,  and  other  authori- 
ties cited,  but  we  have  no  such  case  here. 

It  is  true  that  both  of  these  defendants  have,  since  they  as- 
sumed to  enter  upon  the  duties  of  their  respective  offices,  been 
naturalized  as  citizens,  so  that  they  are  now  eligible  to  office, 
but  these  disqualifications  were  not  removed  until  many  months 
after  they  assumed  to  act  in  the  official  positions  which  they 
claim  the  right  to  hold. 

Believing  as  we  do  that  both  of  these  men  have  at  all  times 
acted  in  the  utmost  good  faith  in  relation  to  their  citizenship, 
and  they  having  been  selected  by  their  neighbors  for  the  posi- 
tions to  which  they  believed  themselves  entitled,  it  is  matter  of 
regret  to  the  court  that  we  are  unable  to  find  that  they  are  en- 
titled to  hold  the  offices;  but,  under  the  law,  it  is  clear  that 
neither  of  these  men  at  the  time  of  the  election  mentioned,  or 
at  the  time  when  they  assumed  to  enter  upon  the  duties  of  their 
several  offices,  was  a  citizen  of  the  United  States,  and  that, 
therefore,  neither  was  an  elector  of  the  village  of  Brooklyn. 

The  judgment  of  the  court  is,  in  each  case,  that  the  incum- 
bent be  ousted  from  the  office  which  he  assumes  to  hold. 

Chas,  R.  Selzer,  for  relator. 

Kerruish,  Chapman  &  Kerruish,  for  defendant 
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ELECTROLYSIS. 

[Circuit  Court  of  Montgomery  County.] 

Dayton  v.  City  Railway  Co. 

Decided,  December  22,  1&04. 

Street  Railways — Operation  of  by  Single  Trolley  System — Damage  to 
Water  Pipes  from  Electrolysis — Equity  will  not  Compel  a  Change 
of  System — But  Injunction  will  Lie  to  Prevent  Negligent  Opera- 
tion— Negligence  of  Other  Companies  not     a  Defense, 

1.  A  street  railway  company,  operating  a  single  trolley  electric  sys- 

tem under  a  franchise  manifestly  contemplating  such  a  system, 
Is  liable  for  injury  to  the  water  pipes  of  the  city  from  the  return 
current  only  to  the  extent  that  its  operation  of  the  system  has 
been  negligenL 

2.  A  court  of  equity  is  not  warranted  in  requiring  a  street  railway 

company  to  change  to  another  electric  system,  when  there  is 
sharp  conflict  in  the  evidence  as  to  whether  the  system  in  use  is 
a  proper  system. 

3.  Where  a  number  of  electric  railway  companies  are  operating  In  the 

same  municipality  under  the  same  system,  each  of  which  is  re- 
sponsible in  part  for  the  injury  occurring  to  the  city  water  pipes 
from  electrolysis,  such  fact  constitutes  no  defense  for  the  company 
against  whom  an  action  on  account  of  the  injury  is  brought. 

4.  An  injunction  will  lie  upon  the  petition  of  a  municipality  to  re- 

strain an  electric  railway  company  from  operating  its  system  in 
such  a  manner  as  to  cause  injury  to  its  water  pipes  from  the 
escape  of  electricity  into  Ihe  ground. 

Sullivan,  J. ;  Wilson,  J.,  and  Dustin,  J.,  concur. 

Appeal  from  Montgomery  Common  Pleas  Court. 

This  cause  was  at  a  former  term  heard  upon  the  transcript  of 
the  testimony  taken  in  the  court  below  and  depositions  taken 
upon  the  appeal. 

Omitting  the  several  averments  of  the  petition  admitted  by 
the  defendant,  those  controverted  by  the  defendant,  stated  sub- 
stantially, are  as  follows: 

That  the  railway  company  has  not  furnished  a  metallic  cir- 
cuit for  the  return  to  the  power  house  of  the  electricity  having 
been  used  to  propel  its  cars,  and  hence  the  current  is  thus  left 
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to  return  as  best  it  can.  It  escapes  from  the  raik  to  the  earth, 
and  a  division  of  the  current  takes  place,  the  water  pipes  of  the 
city  receiving  a  part. 

That  the  railway  company  so  imperfectly  and  ineflBciently 
connected  the  rails  of  its  tracks  that  the  return  current,  in  a 
number  of  places,  leaves  the  rails,  escapes  into  the  earth  and 
to  the  water  pipes  of  the  city,  and  thence  back  to  the  earth 
or  rails. 

That  at  the  points  where  the  return  current  quits  the  water 
pipes,  returning  to  the  earth  or  to  the  rails,  the  pipes  are  de- 
composed, the  metal  of  the  pipe  removed,  and  there  is  left  sim- 
ply the  soft  material  of  the  chemical  compound  constituting  the 
pipes.  By  this  action  the  pipes  in  some  instances  have  been 
perforated  with  holes,  at  other  points  split,  and  in  some  in- 
stances wholly  ruined,  and  in  every  case  weakened. 

That  the  city  has  already  been  compelled  to  dig  up  and  re- 
place by  new  pipe,  at  a  number  of  places,  where  the  pipes  have 
been  destroyed  or  so  weakened  by  the  action  of  the  return  cur- 
rent as  described  as  to  render  them  unsafe  and  ineflScient  to 
carry  the  water,  and  especially  under  the  pressure  necessary 
in  case  of  conflagration. 

That  the  injury  is  still  being  done  and  will  continue  unless 
the  railway  company  is  required  to  adopt  som-e  way  to  prevent 
it,  and  hence  is  a  constant  menace  to  its  own  property  and  the 
lives  and  property  of  its  citizens. 

That  points  where  this  damage  is  being  done  and  the  extent 
of  it  are  not  accurately  known  to  the  city,  and  can  not  be 
known  without  digging  up  all  of  its  pipes.  Hitherto  notice  of 
the  injury  being  done  has  been  brought  to  the  city  by  leaks  from 
the  breaks,  and  hence  not  until  the  diuuajze  in  such  instances 
was  completed. 

That  the  injury,  if  continued,  will  still  be  greater,  and  that 
it  is  within  the  power  of  the  railway  company  to  adopt  methods 
for  the  return  of  the  electric  current  after  use  that  will  wholly 
prevent  its  continuance. 

That  the  city  advised  the  railway  company  of  the  injuries 
done  and  of  their  continuance,  and  of  the  city's  inability  to  do 
anything  to  prevent  them,  and  demanded  of  the  railway  com- 
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pany  that  it  adopt  methods  known  to  it  to  prevent  them;  but 
the  railway  company  has  taken  no  steps  and  still  neglects  to 
adopt  some  method  to  prevent  the  injury  being  done;  that  the 
city  is  without  an  adequate  remedy  at  law  and  therefore  prays 
that  a  mandatory  injunction  may  issue  commanding  the  rail- 
road company  to  adopt  such  methods  as  will  wholly  prevent  the 
injuries  to  the  water  pipes  of  the  city  set  forth  in  its  peti- 
tion. 

The  railway  company  in  its  answer  sets  forth  two  defenses : 
First,  it  denies  that  the  rails  of  its  track  are  not  perfectly 
connected  or  bonded,  and  avers  that  it  has  adopted  and  keeps 
in  use  the  best  known  systems  as  they  are  invented.  As  to 
whether  the  decomposition  of  the  water  pipes  takes  place  by 
the  action  of  its  return  current,  as  averred  in  the  petition,  it 
haa  no  knowledge,  and  therefore  denies  that  it  does.  It  denies 
that  it  can  adopt  any  system  to  prevent  such  action  of  its  re- 
turn current  without  the  concurrence  of  the  city;  denies  that 
it  knowingly  or  purposely  uses  the  water  pipes  of  the  city  for 
such  purposes,  or  that  the  city  has  ever  proposed  any  plan  to 
remedy  the  evil. 

The  second  defense  sets  forth  that  it  purchased  the  Dayton 
street  railroad  and  Fifth  street  railroad  in  1893,  being  two 
systems  of  street  railway  theretofore  operated  in  said  city  by 
horse  powder,  setting  forth  the  grants  to  the  respective  compa- 
nies, to  be  found  in  the  several  ordinances  as  set  forth  in  this 
defense,  also  the  ordinances  extending  the  grants  to  these  re- 
spective railway  companies  to  use  trolley,  storage  electric,  or 
cable  motor  power,  for  the  purpose  of  propelling  its  cars;  that 
these  several  ordinances  constituted  the  contract  between  the 
defendant  and  the  city;  that  the  defendant,  having  acquired 
by  purchase  both  lines  of  railway  in  pursuance  of  the  grants  to 
said  respective  companies,  in  the  year  1894  equipped  its  lines 
so  as  to  operate  with  electricity,  and  since  that  time  has  oper- 
ated its  railway  by  what  is  known  as  the  single  overhead  trol- 
ley; that  the  equipment  of  its  road  with  this  system  was  done 
under  the  supervision  of  the  proper  officials  of  the  city,  and 
all  was  done  with  the  knowledge,  acquiescence  and  approval 
pf  the  city  authorities ;  that  the  essential  part  of  this  system  was 
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the  use  of  the  rails  to  carry  the  current  back  to  the  power  house, 
and  the  only  system  in  use  in  the  United  States,  and  at  the  time 
was  regarded  as  the  only  practical  system  for  the  operation  of 
electrical  railways.  It  was  more  economical  and  much  simpler 
than  any  other  known  system,  less  dangerous  to  employes,  in- 
dorsed by  the  Supreme  Court  of  the  state,  and  bad  the  ap- 
proval of  scientific  and  practical  men  throughout  the  country; 
and  in  the  city  of  Dayton  the  street  railway  known  as  the  White 
Line  had  been  in  operation  under  the  same  system  theretofore 
for  the  period  of  seven  years. 

It  is  averred  in  this  second  defense,  since  the  grants  to  the 
defendant  and  the  equipment  of  its  lines  with  the  single  trol- 
ley, the  city  has  granted  to  other  street  railway  companies  the 
use  of  its  streets  to  construct  and  operate  street  railways  with 
the  same  system  for  the  application  of  electricity  as  a  motive 
power — ^nine  in  number — with  power  houses  within  the  city,  the 
lines  of  which  railways  cross  and  intersect  with  those  of  the  de- 
fendant and  each  other. 

Its  legal  obligation  to  use  reasonable  care  to  prevent  the 
electricity  escaping  from  its  rails  to  the  water  pipes  of  the 
city  is  admitted,  but  it  avers  it  has  exercised  such  care  and  dili- 
gence. 

It  is  also  averred  that  it  proposed  a  method  of  protection 
and  to  remedy  the  claimed  mischief  to  the  city  officials,  but 
this  proposition  was  declined,  and  none  was  ever  proposed  or 
suggested  by  the  city.  That  the  petition  of  the  city  does  not 
inform  the  defendant  what  system  the  court  should  compel  the 
defendant  to  adopt. 

The  defendant  admits  knowledge  of  the  system  of  double 
trolley  being  in  use  in  the  cities  of  Cincinnati  and  New  York, 
and  the  conduit  system  in  the  city  of  Washington,  District  of 
Columbia,  but  claims  that  the  adoption  of  either  system  would 
not  obviate  the  danger  or  protect  the  water  pipes  of  the  city, 
so  long  as  the  other  street  railways  in  the  city  mentioned 
operate  with  the  single  trolley.  It  claims  that  the  conduit 
system  is  impracticable  and  that  the  double  trolley  would  in- 
volve an  outlay  of  a  very  large  sum  of  money,  in  the  recon- 
struction of  its  road,  so  as  to  receive  such  equipment,  largely 
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increase  the  operating  expenses  of  its  road,  largely  increase  the 
danger  to  its  employes,  requiring  the  use  of  so  large  a  number 
of  additional  wires  as  to  greatly  increase  the  difficulty  of  hand- 
ling fires. 

In  this  defense  the  railway  company  avers  that  there  are 
various  methods  by  which  the  city  can  protect  itself,  and  the 
danger  can  be  entirely  obviated  if  the  city  would  act  in  con- 
cert with  the  defendant,  which  the  defendant  is  willing  to  do. 
It  knows  of  no  way  by  its  own  action  to  prevent  the  electricity 
used  by  it  from  escaping,  except  to  keep  its  tracks  in  good 
repair  and  properly  bonded.  It  claims  to  have  always  done 
this  and  is  ready  always  so  to  do.  That  in  locating  the  tracks 
of  the  city  railway,  as  well  as  its  water  pipes  and  connections, 
any  effort  to  prevent  the  escape  of  the  current  would  be  entirely 
futile. 

The  defendant  claims  in  this  defense  that  the  several  ordi- 
nances constituting  the  contract  between  it  and  the  city,  and 
in  pursuance  thereof,  the  city  through  its  ofiicials  supervised 
the  construction  of  its  road  to  be  equipped  and  the  equipment 
of  its  road  with  the  single  overhead  trolley,  the  same  being 
approved  and  acquiesced  in  by  the  city  officials;  and  relying 
thereon,  it  expended  large  sums  of  money  in  the  construction 
of  its  road  to  receive  said  equipment  and  in  equipping  the 
same  therewith;  that  by  the  contract  it  had  the  right  to  the 
use  of  its  rails  for  a  return  current.  The  city  not  having  re- 
pudited  its  contract,  this  court  is  without  authority  to  compel 
the  railway  company  to  make  any  change  in  the  coiistruction 
and  equipment  of  its  road.  It  further  avers  that  the  city  has 
not  in  any  of  its  departments  taken  any  action  requiring  the 
change,  and  the  railway  company  would  be  without  power 
to  make  any  change  without  permission  of  the  city,  even  though 
this  court  might  make  such  an  order. 

In  conclusion,  it  avers  that  as  to  so  much  of  the  plaintiff's  pe- 
tition as  prays  that  the  railway  company  may  be  compelled  to 
adopt  some  new  system,  this  court  is  without  jurisdiction,  such 
action  being  legislative  and  not  judicial. 

The  railway  company,  renewing  its  assurance  that  it  is  ready 
at  all  times  to  perform  its  whole  duty  under  the  contracts,  be- 
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tween  it  and  the  city,  prays  that  it  may  go  hence  without  day 
and  have  its  costs. 

The  city  in  its  reply  to  the  first  defense  denies  all  allegations 
therein  contained,  and  for  reply  to  the  second  defense  denies 
that  the  single  trolley  system  was  in  successful  use  in  the  city 
prior  to  the  defendant's  operating  its  road  by  the  single  trolley 
so  far  as  affecting  the  property  of  the  city  was  concerned; 
denies  that  any  of  the  grants  were  for  single  trolley ;  avers  that 
the  grants  were  general,  to  use  animal,  electrical  or  cable  power, 
and,  unless  implied  in  this  general  grant,  the  defendant  has  no 
authority  to  use  the  single  trolley ;  that  in  their  general  grants 
to  the  railway  company  the  city  did  not  intend  nor  did  it  au- 
thorize the  railway  company  to  use  the  single  trolley  or  any 
other  system  that  would  damage  the  property  of  the  city  or  its 
citizens.  The  city  avers  that  the  railway  company  had  known 
for  six  years  that  the  single  trolley  system  interfered  with  the 
water  pipes;  that  the  electricity  escaping  from  the  rails  of  its 
tracks  caused  the  injury  of  which  the  city  complains,  but  con- 
tinued the  use  of  the  system  and  refused  to  take  any  steps  to 
prevent  further  damage.  That  the  railway  company,  at  the 
time  it  equipped  its  road  with  the  single  trolley,  knew  that  a 
portion  of  the  current  used  by  it  would  pass  from  the  rails  to 
the  earth  and  return  along  the  water  pipes. 

The  city  admits  that  there  was  a  conference  between  its  offi- 
cials with  the  defendant  and  other  street  railway  companies 
within  the  city;  but  avers  that  the  defendant  and  the  other 
companies  only  offered  to  make  certain  xnetallic  connections 
between  the  water  pipes  and  the  power  houses,  and  because 
such  connections  would  not  prevent  injury  to  the  water  pipes 
of  the  city  nor  remove  the  mischief,  the  city  decided  not  to  have 
it  done  and  at  the  same  time  urged  and  insisted  that  the  de- 
fendant and  the  other  companies  should  adopt  and  use  the  dou- 
ble trolley.  That  whilst  believing  that  the  double  trolley  would 
prevent  the  injury  being  done,  yet  the  city  would  be  satisfied 
with  any  other  system  that  would  render  the  pipes  immune; 
that  would  not  obstruct  the  streets  nor  do  damage  to  the  city's 
property  or  that  of  its  citizens;  avers  that  at  the  time  of  filing 
the  petition  in  this  case  suits  were  also  instituted  against  the 
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other  street  railways  in  the  city  using  the  single  trolley  system. 

It  then  avers  that  no  action  on  part  of  the  board  of  city 
affairs  or  the  city  council  is  necessary  to  authorize  the  suit 
brought;  but  that  the  officers  of  the  city  have  not  only  re- 
quested but  demanded  of  the  defendant  that  the  method  of 
operating  its  road  be  so  changed  and  modified  that  no  further 
damage  will  result  to  the  water  pipes  of  the  city,  to  its  prop- 
erty, or  to  the  property  of  its  citizens;  and  upon  failure  to 
do  80  that  suit  be  brought  against  defendant  to  compel  it  to 
comply  with  the  grant  and  use  electricity  as  a  motive  power  in 
such  a  way  as  not  to  endanger  the  property  of  the  city  or  its 
citizens.  It  then  sets  forth  the  necessity  of  water  works  for 
the  protection  of  the  city,  property  and  the  lives  of  its  citizens 
in  all  the  streets  occupied  by  the  defendant;  that  the  water 
pipes  were  in  most  of  the  streets  before  the  railway  of  the  de- 
fendant was  established  and  constructed,  and  avers  that  it  is 
not  possible  for  the  defendant  in  the  use  of  any  bonds  known 
to  exist  to  prevent  the  current  escaping  from  the  rails  to  the 
earth  and  thence  to  the  water  pipes  so  long  as  defendant  uses 
the  single  trolley  system. 

It  then  denies  each  and  every  allegation  of  the  railway  com- 
pany's second  defense  not  specially  admitted  in  the  reply,  and 
renews  the  prayer  of  its  petition. 

The  railway  company  contends  that  the  city  could  not  appeal 
to  the  courts  to  give  it  relief  by  a  change  of  system  without 
firet  having  by  proper  authorities  passed  proper  ordinances  or- 
dering a  change  in  the  system  with  permission  to  the  defend- 
ant to  do  the  things  necessary  to  accomplish  a  change. 

If  the  change  demanded  was  definitely  specified  in  the  or- 
dinance and  not  complied  with,  then  action  could  be  brought  to 
compel  a  change  if  the  council  had  the  power  to  order  a  change. 

All  the  city  did  was  to  pass  a  resolution  authorizing  a  suit 
to  compel  some  system  that  would  not  damage  the  pipes.  With 
nothing  more  the  defendant  contends  that  the  court  can  not 
grant  the  relief  for  it  without  authority,  in  the  absence  of  such 
legislation  by  the  city  to  order  a  change,  though  a  state  of 
facts  was  shown  that  a  change  should  be  made.  The  defendant 
in  asserting  this  proposition  assumes  that  the  city  by  this  action 
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is  seeking  a  change  in  the  contract  between  it  and  the  city, 
whilst  it  is  the  contention  of  the  city  that  the  action  is  to  re- 
quire the  railway  company  to  carry  out  its  contracts.  The  city 
admits  that  the  grant  to  the  railway  company  to  use  electricity 
as  a  motive  power  is  general  in  its  terms,  no  system  being 
named,  but  under  the  grant  the  railway  company  was  not  given 
the  right  to  use  the  underlying  earth  nor  the  use  of  the  water 
pipes  of  the  city  as  a  part  of  the  railway  operations,  and  hence 
the  suit  is  to  prevent  the  railway  company,  under  the  grant  to 
it,  to  use  the  property  of  the  city  in  the  operation  of  its  rail- 
way and  thereby  injure  and  destroy  the  property,  and,  if  a 
change  to  the  double  trolley  or  some  other  system  is  necessary 
for  that  purpose,  the  court  should  order  it  done.  That  the  de- 
mand of  the  city  that  the  railway  company  adopt  some  system 
that  will  prevent  the  electric  current  on  its  return  to  the  power 
house  of  the  company,  escaping  to  and  using  the  water  pipes 
of  the  city  as  a  return  path,  is  simply  asking  that  it  be  re- 
quired to  comply  with  the  implied  terms  of  the  grant,  and  not 
asking  the  court  to  exercise  police  powers  and,  hence,  no  legis- 
lation by  the  city  is  necessary  for  such  action,  as  full  authority 
is  found  in  the  statute  authorizing  it.  The  relief,  if  any  the 
city  may  be  entitled  to,  arises  upon  the  proof  in  the  case.  The 
testimony,  takes  upon  the  issues  between  parties  and  presented 
here  upon  transcript  and  depositions,  covers  some  three  thou- 
sand pages  of  typewritten  matter — too  voluminous  to  be  set  out 
in  detail  in  this  opinion,  and,  therefore,  we  shall  not  attempt-to 
do  more  than  make  occasional  reference  to  particular  parts  of  it 
bearing  directly  upon  facts  we  think  proven  by  it. 

At  the  time  the  defendant  equipped  its  road,  the  single  over- 
head trolley  was  thought  to  be,  and  so  pronounced  by  persons 
experienced  in  the  use  of  electricity  as  a  motive  power  for  the 
operation  of  street  railways,  as  compared  at  least  with  the  dou- 
ble trolley,  the  more  simple,  less  liable  to  disarrangement,  much 
cheaper,  less  liable  to  accident  in  blockading  cars  and  less  dan- 
gerous to  its  employes,  an-d  the  most  approved.  There  was  but 
one  road  in  the  United  States  operated  by  the  double  trolley. 
It  was  contemplated  by  the  parties  at  the  time  that,  in  the  ap- 
plication of  the  current  as  a  motive  power,  poles  and  wires  were 
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to  be  used,  as  the  grant  specifies  the  kind  of  poles,  the  distance 
the  same  were  to  be  set  apart,  and  that  the  location  of  the  same 
was  to  be  decided  by  the  city's  engineer. 

It  also  provided  how  high  above  the  surface  of  the  streets 
the  wires  used  to  convey  the  current  to  the  cars  should  be  sus- 
pended. Therefore,  it  was  contemplated  that  the  equipment 
was  to  be  a  trolley  system.  Part  of  the  process  of  equipment 
was  to  be  under  the  supervision  of  the  city's  engineer.  The 
work  proceeded  and  was  of  a  character  that  necessarily  required 
personal  observation  of  the  authorized  oflScials  of  the  city  during 
its  progress.  The  streets  were  torn  up  and  their  use  by  travel- 
ers necessarily  at  times  interfered  with,  and  the  material  neces- 
sary to  the  equipment  of  a  single  trolley  placed  upon  the  streets 
in  plain  view,  and  at  the  time,  and,  since  the  equipment  of  the 
defendant's  road,  several  other  street  railways  within  the  city, 
under  special  grants  of  the  city,  have  been  equipped  with,  and 
are  now  operated  by,  the  same  system.  The  White  Line  began 
operating  with  the  same  system  in  1888.  In  1893  injury  by 
electrolysis  to  lead  service  pipes  was  discovered.  The  testimony 
does  not  show  that  this  injury  was  due  to  the  system ;  in  fact, 
it  does  not  seem  to  have  attracted  much  attention. 

In  September,  1893,  a  representative  of  the  water  works  was 
sent  by  the  city  to  a  convention  of  the  American  water  works, 
held  at  the  city  of  Milwaukee,  where  electrolysis  to  water  pipes 
was  discussed.  Whether  the  discussion  included  observations 
made  where  single  trolley  systems  were  in  use  the  testimony 
does  not  show.  If  it  did,  this  representative  does  not  seem  to 
have  been  impressed  with  any  claims  made  that  it  would  occur 
where  such  system  was  used  or  he  failed  to  convince  the  water 
works  board  that  electrolysis  to  the  pipes  was  likely  to  occur; 
for,  in  the  year  1894,  the  railway  company,  partly  under  the 
supervision  of  the  city's  officials  and  under  the  observation  of 
all,  as  above  stated,  equipped  its  road  with  that  system. 

These  facts  are  fully  established  by  the  testimony  and  prove, 
as  we  think,  that  the  grant  was  for  the  single  overhead  trolley. 

The  testimony  shows  that  it  was  then  known  that  a  con- 
stituent part 'of  this  system  was  the  use  of  the  ground  cir- 
cuit and  that  portions  of  the  current  are  unavoidably  diverted 
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through  whatever  conductors  are  in  proximity,  having  them- 
selves grounded  circuits,  returning  to  the  source  in  which  it 
originated.  What,  if  any,  injury  would  result  by  electrolysis, 
or  whether  it  would  occur  in  any  such  proximate  conductors, 
was  not  known  by  the  parties.  The  testimony  shows  that  a  suffi- 
cient quantity  of  the  current,  on  its  return  to  the  power  house 
of  the  company,  is  diverted  to  the  water  pipes  of  the  city  to 
injure  them  and,  in  some  instances,  destroy  them. 

The  lines  of  the  defendant's  railway  at  several  points  within 
the  city,  cross  steam  roads  and  also  street  railways  operated  by 
electric  motive  power,  also  cross  the  Miami  river  at  two  differ- 
ent points,  one  on  a  bridge  part  wood  and  part  iron,  and  the 
other  on  a  bridge  solely  of  iron.  At  other  points  they  cross 
streets  where  hoist  bridges  are  used,  all  these  present  serious 
difficulties  to  be  overcome  in  providing  for  the  return  current. 
Some  of  the  bridges  will  not  permit  the  use  of  the  standard 
rail  on  account  of  the  structure  of  the  bridge  being  light.  The 
unavoidable  shaking  of  the  bridges  by  the  passage  of  the  cars 
makes  it  impossible  to  perfectly  bond  the  rails;  and,  at  the  in- 
tersections and  crossing  of  other  roads,  the  pounding  of  the 
passing  cars  upon  the  intersecting  joints  makes  it  very  difficult 
to  maintain  perfect  connection  at  such  points  for  the  return 
current,  and  all  these  difficulties  tend  to  increase  the  resistance 
of  the  rail  path  and  facilitate  a  diversion  of  the  current  to  other 
conductors. 

The  decided  weight  of  the  testimony  in  this  case  shows  that 
the  bonding  of  the  entire  road  of  the  defendant  is  not  only  in- 
adequate, but  very  poor,  and  very  far  below  the  present  stand- 
ard of  the  art,  and,  as  we  have  already  seen  from  testimony, 
this  to  a  very  great  extent  raises  the  resistance  of  the  rail  path, 
facilitating  a  diversion  of  the  current  to  proximate  conductors 
and,  where  the  water  pipes  of  the  city  are  in  proximity  to  the 
rail,  they  receive  a  portion  of  the  diverted  current.    It  is  undis- 

/puted  that  the  return  feeders  in  use  at  the  bridges  across  the 
river  at  points  already  named  are  not  sufficient  to  prevent  a 

-diversion  of  the  current  at  those  points,  and  that  the  use  of 
ground  plates  for  the  return  current  has  been  wholly  inefficient 
and  has  been  almost  universally  abandoned.     It  it  is  also  un- 
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disputed,  if  these  several  omissions  were  supplied  and  the  diffi- 
culties at  the  bridge  and  railway  crossings  would  be  overcome, 
much  less  of  the  current  would  be  diverted  from  the  rail  path. 

There  is  a  sharp  conflict  in  the  testimony  as  to  the  amount 
of  current  sufficient  to  cause  electrolysis.  Upon  this  question 
the  views  of  the  experts  are  widely  apart.  This  is  true,  even 
where  the  opinions  are  based  upon  the  same  facts  and  condi- 
tions. 

If  the  construction  of  the  company's  road  is  brought  up  to 
the  present  standard  of  the  art,  the  best  known  appliances  used 
and  the  road  kept  in  repair  and  operated  with  reasonable  care, 
no  witness  pretends  to  say  that  the  mischief  would  not  be  ob- 
viated, except  certain  experts*  who  claim  that  the  mischief  will 
continue  so  long  as  the  single  trolley  is  used,  admitting,  how- 
ever, that  if  the  road  was  brought  up  and  operated  according 
to  the  present  standard  of  the  art,  much  of  the  mischief  would 
be  overcome.  How  much  of  the  mischief  is  traceable  to  either 
they  do  not  advise  the  court. 

The  first  notice  that  electrolysis  had  occurred  to  any  of  the 
water  pipes  of  the  city  was  the  water  escaping  from  breaks  in 
the  pipes  and  coming  to  the  surface  in  the  street.  It  is  likely 
to  occur  at  any  point  where  the  pipe  is  potential  to  the  rail. 
Where  such  points  are  and  how  far  the  injury  may  have  pro- 
gressed, unless  a  break  has  occurred,  could  be  discovered  only 
by  digging  up  the  pipes. 

It  must  be  conceded  that  the  defendant  has  the  right  to  a 
reasonable  use  of  the  power  granted  it  by  the  city,  and  such  use 
must  be  exercised  with  due  care;  but  it  is  not  made  dear  how 
the  court  is  to  determine  whether  the  railway  has  abused  the 
franchise  in  the  selection  of  the  system  adapted  for  the  applica- 
tion of  the  electrical  current,  when  the  testimony  offered  shows 
that  part  of  the  mischief  is  due  to  the  negligent  construction 
and  operation  of  the  road;  and  how  much  is  traceable  to  these 
causes  the  testimony  fails  to  show. 

In  view  of  the  fact  that  the  expert  witnesses  differ  as  to  the 
quantity  of  current  sufficient  to  cause  electrolysis,  how  can  the 
court  say  that,  after  the  construction  of  the  road  is  up  to  the 
present  standard  of  the  art  and  it  is  operated  with  due  care,  the 
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current  then  diverted,  if  any,  to  the  water  pipes  of  the  <5ity 
will  cause  electrolysis  or  constitute  actual  negligence  on  the 
part  of  the  railway  in  the  use  of  the  single  trolley  7 

Under  the  grant  to  the  defendant  by  the  city  to  equip  with 
the  single  trolley,  in  the  use  of  that  system  the  defendant  would 
be  liable  only  for  actual  negligence.  In  granting  such  right 
the  city  must  be  taken  to  have  contemplated,  and  condoned  by 
anticipation,  any  mischief  arising  from  the  reasonable  use  of 
such  system.  Telegraph  Co.  v.  Baker,  2  Chan.  Div.,  L.  R. 
(1893),  186. 

When  a  corporation  is  exercising  delegated  authority  for  the 
public  benefit  by  the  use  of  due  care,  no  action  will  lie  against 
the  corporation  resulting  from  the  proper  exercise  of  the  au- 
thority. Hiidson  River  Tel.  Co.  v.  Badlway,  135  N.  Y.,  393  (32 
N.  E.  Rep.,  148). 

The  law  authorizes  the  action  of  the  city. 

The  case  presented  does  not  authorize  the  court  to  require 
defendant  to  change  to  another  system. 

The  faulty  construction  of  the  defendant's  road  and  negli- 
gent operation  of  the  same  result  in  a  continual  damage  to  the 
water  pipes  of  the  city  for  which  it  has  no  adequate  remedy  at 
law. 

The  fact  that  other  electric  railways  operated  in  the  city 
by  the  same  system  are  in  part  responsible  for  the  injury  to 
the  city's  water  pipes  constitutes  no  defense  for  the  defendant. 

The  defendant  will  be  enjoined  from  operating  its  road  in 
the  condition  shown  by  the  evidence,  and  from  negligently  oper- 
ating the  same. 

Jurisdiction  of  the  case  will  be  retained  to  give  the  defend- 
ant an  opportunity  to  show  what,  if  any,  improvement  it  has 
made  since  the  cause  was  submitted  to  this  court,  in  the  way  of 
bringing  up  the  construction  of  its  road  and  in  operating  the 
same. 

The  question  of  costs  of  the  appeal  is  reserved. 

E.  P.  Matthews,  City  Solicitor,  for  plaintiff. 

McMahon  &  McMahon,  for  defendant. 
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QUESTIONS  ARISING  ON  TRIAL  FOK  EMBEZZLEMENT. 

[Circuit  Court  of  Allen  Couaty.] 

Amos  Young  v.  State  op  Ohio. 

Decided,  October,  1904. 

Criminal  Law — Embezzlement — Swearing  of  Jury  on  their  Voir  Dire 
— Jury  not  Under  Duress,  When — Embezzlement  Complete,  When 
— Repeal  of  Statute  before  Embezzlement  is  Complete, 

1.  Where,  in  a  trial  for  embezzlement,  the  prosecuting  attorney  has 

upon  request  furnished  a  bill  of  particulars  of  the  several  trans- 
actions which  the  state  proposes  to  prove  to  maintain  its  case, 
the  evidence  should  be  restricted   to  such  .transactions. 

2.  Jurymen  need  not  be  sworn   upon   their  voir  dire  in  a  criminal 

case  until  challenged  for  cause. 

3.  The  mere  fact  that  the  Jury  is  required  to  consider  a  case  for 

forty-eight  hours,  including  a  part  of  Thanksgiving  day,  does 
not  show  duress;  and  the  permitting  of  the  Jury  to  exercise 
upon  the  street  during  such  time,  in  the  custody  of  the  sherift, 
is  not  an  irregularity  requiring  a  reversal  of  the  Judgment. 

4.  The  crime  of  embezzlement  is  not  complete  until  the  agent  or  serv- 

ant, who  has  lawfully  received  different  sums  at  different  times, 
finally  refuses  or  is  unable  to  account  for  the  aggregate  amount; 
and  it  ifi  not  error  to  overrule  a  motion  to  compel  the  state 
to  elect  upon  which  item  it  will  rely  for  conviction,  where  the 
indictment  charges  in  one  count  the  embezzlement  of  the  aggre- 
gate sum  on  a  particular  dav. 

5.  Where    ahe    statute    defining    embezzlement    is    repealed    during 

the  period  when  the  amounts  were  received,  and  a  new  staitute 
is  enacted,  it  is  error  to  admit  evidence  of  the  alleged  em- 
bezzlement of  the  sums  received  prior  to  the  enactment  of  the 
new  statute;  and  where  confessions  of  the  accused  are  so 
ikusking  as  to  time  and  amount  as  to  render  it  impossible  to 
determine  whether  reference  is  made  to  sums  received  before 
or  after  the  change  in  the  statute,  the  confessions  are  incom- 
petent. 

Winch,  J.  (orally) ;  Day,  J.,  and  Norris,  J.,  concur. 

Amos  Young  was  indicted  for  embezzling  the  sum  of  $6,921 
from  the  Allen  County  Building  &  Loan  Association  Company 
on  September  4,  1902.     He  was  tried  and  found  guilty  of  em- 
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bezzling  $1,800.  A  motion  for  new  trial  was  overruled  and  a 
bill  of  exceptions  prepared  and  filed  with  petition  in  error  in 
this  court.  Some  twenty-one  errors  alleged  to  have  occurred  at 
the  trial  in  the  court  below  are  thus  presented  to  us  for  re- 
view. The  books  of  the  loan  association  used  on  the  trial  and 
referred  to  in  the  bill  of  exceptions,  were  not  produced  with 
said  bill  and  we  are  therefore  unable  to  pass  upon  the  claims 
that  the  verdict  of  the  jury  was  against  the  weight  of  the  evi- 
dence and  not  supported  by  sufficient  evidence.  All  the  other 
errors  complained  of  we  have  considered  and  will  pass  upon 
without  detailed  statement  of  the  facts  of  the  case,  or  extended 
reasons  for  conclusions  reached. 

It  is  said  that  the  court  erred  in  refusing  to  place  the  jurors 
on  their  voir  dire.  Such  does  not  appear  to  be  the  case.  Ev- 
ery juryman  challenged  for  cause  was  put  upon  his  oath  for 
further  examination;  this  is  all  that  is  required  by  Revised 
Statutes,  Section  7279. 

With  regard  to  the  bill  of  particulars  or  list  of  errors  fur- 
nished by  the  prosecuting  attorney  to  counsel  for  the  accused, 
we  are  inclined  to  think  that  the  state  should  have  been  held 
strictly  to  the  offering  of  evidence  with  regard  to  the  several 
transactions  therein  noted,  and  no  others. 

Counsel  for  plaintiff  in  error,  however,  have  failed  to  point 
out  to  us  in  the  record  where  this  course  was  departed  from, 
and  we  have  been  unable  to  hunt  out  instances  of  such  de- 
parture which  may,  perhaps,  be  found  in  the  record,  which  is 
very  voluminous. 

We  do  not  find  that  the  trial  court  erred  in  compelling  the 
accused  to  go  to  trial  immediately  after  his  plea  of  not  guilty. 

We  find  no  error  in  the  refusal  of  the  court  to  give  to  the 
jury  defendant's  third  request  to  charge  before  argument,  nor 
in  the  refusal  to  give  defendant's  requests  to  charge  after  ar- 
gument, written  and  oral. 

The  jury  .was  out  forty-eight  hours  in  the  consideration  of 
this  case,  but  we  find  no  facts  or  law  upon  which,  by  reason  of 
their  being  held  that  length  of  time,  part  of  which  was  upon 
Thanksgiving  Day,  it  can  be  claimed  that  the  jury  was  either 
under  duress  or  unduly  hastened  in  its  consideration  of  the 
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ease,  nor  was  there  irregularity  in  permitting  the  jury  to  exer- 
cise upon  the  streets,  so  far  as  is  shown  by  the  record. 

For  a  proper  consideration  of  the  remaining  errors  com- 
plained of,  it  is  necessary  to  state  a  few  facts  with  regard  to  the 
trial. 

Amos  Young  had  been  secretary  of  the  building  association 
for  several  years  prior  to  his  indictment.  The  state,  to  prove 
the  charge  in  the  indictment  that  he  embezzled  some  $6,000 
on  September  4,  1902,  offered  evidence  of  many  alleged  defalca- 
tions, on  separate  days,  aggregating  that  amount.  The  statute 
in  force  when  these  acts  were  said  to  have  commenced,  was  re- 
pealed April  29,  1902,  and  a  new  statute  on  that  day  enacted. 
Over  the  objection  of  defendant  evidence  was  received  as  to 
irregularities  before  April  29,  1902,  although  the  indictment 
alleged  that  the  offense  was  committed  after  said  day. 

After  the  evidence  as  to  these  several  irregularities,  alleged 
to  have  been  committed  on  different  days  and  from  time  to 
time,  was  all  in,  defendant  moved  that  the  state  be  compelled 
to  elect  upon  which  one  of  the  alleged  separate  offenses  it  would 
depend  for  conviction  of  the  defendant.  This  motion  was  over- 
ruled, and,  w^  think,  properly.  The  nature  of  the  crime  of 
emibezzlement  is  such  that  although  money  may  be  received  by 
an  agent  or  servant  from  time  t»  time,  as  it  cames  into  his  hands 
lawfully,  there  may  be  no  completed  crime  of  embezzlement 
until,  having  thus  received  several  sums  at  different  times,  he 
finally  refuses  or  is  unable  to  account  for  the  aggregate  amount 
This  view  of  the  case,  taken  by  the  trial  judge  as  shown  by  his 
charge  and  ruling  on  the  motion  to  elect,  is  supported  not  only 
by  reason,  but  by  authority.  Brown  v.  State,  18  Ohio  St.,  496 ; 
Oravatt  v.  State,  25  Ohio  St.,  162;  State  v.  Mook,  40  Ohio  St., 
588;  State  v.  Bailey,  50  Ohio  St.,  636. 

Now  as  to  the  effect  of  the  repeal  of  the  old  statute  and  en- 
actment of  the  new  one  defining  the  crime  of  embezzlement,  on 
April  29,  1902.  We  are  constrained,  upon  authority  of  the 
case  of  CampbeU  v.  State,  35  Ohio  St.,  70,  to  hold  that  as  the 
indictment  charged  the'  crime  as  committed  since  said  repeal 
of  the  old  statute,  all  evidence  as  to  alleged  offenses  committed 
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before  said  day  should  have  been  excluded  and  that  the  jury 
should  have  been  charged  that  under  the  indictment  it  could 
only  consider  transactions  of  the  accused  since  said  day.  It  is 
immaterial  that  this  proposition  was  not  argued  to  the  trial 
court,  as  is  claimed.  The  evidence  offered  as  to  alleged  short- 
ages before  April  29,  1902,  was  objected  to  and  admitted  over 
defendant's  objection.  Whether  he  gave  the  proper  reason  why 
it  should  be  excluded  is  immaterial.  He  asked  that  it  be  ex- 
cluded. It  was  his  right  under  the  authority  cited  to  have  it 
excluded.  It  was  admitted  over  his  objection  and  his  rights 
were  thereby  ignored.  Such  being  his  rights  it  was  also  the 
duty  of  the  trial  judge  to  protect  them  in  the  charge  to  the  jury 
and  this  was  not  done.  Proper  exceptions  to  the  charge  were 
taken  and  this  we  find  to  be  the  only  error  in  the  charge  preju- 
dicial to  the  defendant. 

Many  exceptions  to  the  admission  of  this  incompetent  tes- 
timony, too  numerous  to  mention,  are  found  in  the  bill  of  ex- 
ceptions. 

It  remains,  however,  to  point  out  that  this  vice  is  lurking  in 
the  so-called  confessions  of  the  accused.  Not  only  were  these 
alleged  confessions  altogether  too  general  and  lacking  in  par- 
ticularity as  to  time  and  amount  to  be  admissible,  but  as  neither 
the  court  nor  jury  could  determine  whethey  they  referred  to 
transactions  before  or  since  April  20,  1902,  they  should  have 
been  excluded. 

It  follows  that  the  motion  for  a  new  trial  should  have  been 
granted,  and  for  error  in  overruling  it  and  for  errors  in  the 
admission  of  evidence  and  the  charge,  as  specified,  the  judgment 
of  the  common  pleas  court  is  reversed  and  the  case  remanded  to 
the  common  pleas  court  for  new  trial. 

Ridenmir  <fe  Halfhill  and  Richie  &  Richie,  for  plaintiff  in 
error. 

William  Klinger,  Prosecuting  Attorney,  for  defendant  in 
error. 
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ASSESSMENTS  FOR  SEWERS. 

[Circuit  Ck>urt  of  Lucas  Ck>uiLty.] 

Amanda  R.  Aybrs  v.  City  op  Toledo. 

Decided,  October  3,  1904. 

8ewer9 — Assessments  far — Failure  of  Council  to  Fix  Value  of  Prop- 
erty in  Advance — No  Presumption  that  Assessment  is  In* 
eguitaole,  When^Report  of  Assessing  Committee—Allegation 
that  Assessment  Exceeded  25  per  cent.  Limitation  not  Material, 
When. 

1.  Failure  on  the  part  of  the  city  council  or  an  assessing  committee 

to  fix  in  advance  'bhe  valuation  of  property  to  be  assessed  for 
a  sewer  improvement,  or  to  make  a  record  of  such  valuation, 
are  not  under  Section  2271  (repealed,  96  O.  L.,  96)  such'  vital 
•irregularities  as  will  invalidate  the  assessment,  where  it  ap- 
pears that  the  assessment  is  Just  and  equitable,  and  does  not 
exceed  the  beneflts  or  the  25  per  cent  limitation  of  the  true 
market  value  of  the  property. 

2.  The  report  of  an  assessing  committee  is  not  conclusive  as  against 

the  owners  of  the  property,  but  an  assessment  based  upon  such 
a  report  will  not  be  set  aside  in  the  absence  of  proof  that  it 
is  inequitable  or  unjust. 

3.  No  presumption  ithat  an  assessment  is  inequitable  arises  from  the 

mere  failure  of  council  to  make  a  record  of  the  valuation  of  the 
property  charged  therewith. 

4.  In  a  suit  to  collect  an  assessment,  an  allegation  by  the  defendiant 

that  the  assessment  exceeds  25  per  cent,  of  its  general  taxable 
value,  is  not  material  and)  should  be  stricken  out,  where  the  statu- 
tory limitation  of  25  per  cent  refers  to  the  fair  market  value 
of  the  property  a£ber  the  improvement  is  made. 

Parker,  .J ;  Hull,  J.,  and  Haynes,  J.,  concur. 

Error  to  Lucas  County  Common  Pleas  Court. 

The  action  in  the  court  below  was  by  the  defendant  in  error 
against  the  plaintiflf  in  error  and  others  to  recover  certain  sewer 
assessments.  The  plaintiff  in  error  filed  her  separate  answer, 
in  which  she  avers,  amongst  other  things,  that  the  council  of 
the  city  of  Toledo  never  determined  the  value  of  said  premises 
or  of  any  part  thereof;  that  is  to  say,  of  her  premises  upon 
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which  the  assessment  of  which  she  complains  was  levied.  And 
she  claims  that  this  was  an  irregularity  in  the  proceedings 
which  was  vital,  fundamental  and  fatal,  rendering  the  assess- 
ment null  and  void. 

The  statute  bearing  upon  the  question,  and  which  plaintiff 
in  error  says  was  not  observed  in  this  respect,  is  Section  2271, 
Revised  Statutes,  as  passed  April  21,  1896  (92  0.  L.,  271;  re- 
pealed 96  0.  L.,  96).     That  statute  contains  this  provision: 

**In  cities  of  the  third  grade,  first  class,  the  tax  or  assess- 
ment specially  levied  or  assessed  upon  any  lot  or  land  for  any 
improvement,  shall  not,  except  as  provided  in  Section  2272, 
Revised  Statutes  (repealed  96  0.  L.,  96),  exceed  25  per  centum 
of  the  value  of  such  lot  or  land,  as  determined  by  the  council 
in  advance  of  the  assessment  or  at  the  time  of  making  the  same, 
which  valuation  shall  not  exceed  a  fair  market  value  of  such 
lot  or  lands  after  the  improvement  is  made,  and  the  cost  exceed- 
ing tbat  per  centum  shall  be  paid  by  the  corporation  out  of  its 
general  revenue." 

Section  2272,  Revised  Statutes  (repealed  96  0.  L.,  96),  re- 
ferred to,^applies  to  cases  where  a  petition  for  the  improvement 
is  filed,  and  there  was  no  petition  for  the  improvement  in  this 
case.  Therefore,  we  are  brought  face  to  face  with  the  ques- 
tion of  the  effect  of  the  omission  to  make  the  valuation,  or  the 
effect  of  a  failure  to  make  a  record  of  a  valuation,  if  such  valua- 
tion was  made. 

In  the  case  of  Blair  v.  Cary,  2  C.  C— N.  S.,  25,  a  similar 
question  seemed  to  have  been  involved,  and  was  debated.  We 
held  that  we  were  not  required  to  pass  upon  it,  and  did  not 
pass  upon  it,  because  in  that  case  there  was  a  petition,  but  we 
said  this,  page  570 : 

**It  is  said,  in  the  third  place,  that  the  assessment  was  in- 
valid because  the  value  of  the  property  was  never  fixed  by  the 
council,  so  that  no  25  per  cent,  limit  could  be  observed,  refer- 
ence being  had  to  Section  2270,  Revised  Statutes  (repealed 
96  0.  L.,  96),  which  requires  that  an  assessment  shall  not  exceed 
25  per  cent,  of  the  value  of  the  property  to  be  assessed.  It  does 
not  appear  to  us  that  any  valuation  of  the  property  was  re- 
quired in  this  case.  It  was  held  in  the  case  of  Strauss  v.  Cin- 
cinnati, 23  Bull.,  359,  by  the  superior  court  of  that  city,  that  a 
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failure  to  fix  a  valuation  did  not  render  an  assessment  invalid 
in  a  case  where  it  was  required ;  and  that  holding  was  confirmed 
by  the  superior  court  at  the  general  term,  the  report  of  the 
affirmance  appearing  in  2-1:  Bull.,  422;  and  if  a  valuation  were 
required  here,  we  would  be  inclined  to  the  views  expressed  by 
the  court  in  that  case." 

We  gave  the  question  pretty  full  consideration  in  that  case 
before  we  determined  that  it  was  not  in  fact  involved,  and  that 
it  was  not  necessary  for  us  to  pass  upon  it;  and  when  we  said 
that  we  felt  inclined  to  the  views  expressed  by  the  Cincinnati 
court  upon  that  question,  we  said  it  after  a  full  consideration 
of  the  matter,  and  we  are  not  now  inclined  to  adopt  different 
views  upon  the  subject.  We  think  those  views  are  sound  and 
just. 

I  should  perhaps  go  a  little  further  with  a  statement  of  the 
facts.  This  issue  as  to  non-valuation  presented  by  the  answer, 
the  city  undertook  to  meet  by  its  reply,  in  which  it  says  that 
it  denies  that  the  council  of  the  city  of  Toledo  never  determined 
the  value  of  said  premises  or  any  part  thereof;  further,  that 
before  any  assessment  was  made  against  the  property  in  the 
petition  set  out,  the  council  of  the  city  of  Toledo,  by  ordinance, 
appointed  three  disinterested  freeholders  of  the  corporation  of 
Toledo,  to  report  to  the  council  an  estimated  assessment  of  the 
cost  on  the  lots  and  lands  to  be  charged  therewith,  in  propor- 
tion, as  nearly  as  possible,  to  the  benefits  which  might  result 
from  the  improvement  to  the  several  lots  or  parcels  of  land  so 
assessed,  and  that  said  freeholders  determined  the  fair  market 
value  of  said  property  of  defendant,  Amanda  R.  Ayers,  and 
laid  its  assessment  in  proportion  to  benefi'ts  upon  said  property, 
after  considering  its  fair  market  value.  That  thereafter  said 
report  of  the  said  freeholders  containing  the  assessment  made 
and  found,  after  due  investigation  and  determination  as  to  the 
value  of  said  property,  was  regularly  presented  to  the  council 
of  the  city  of  Toledo;  and  that  thereupon  the  council  of  the 
city  of  Toledo,  accepting  the  determination  of  said  freeholders 
finding  the  assessment  against  said  property  in  proportion  to 
the  benefits  conferred  upon  the  property,  after  a  full  considera- 
tion of  the  fair  market  value  of  said  property,  levied  the  assess- 
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ment  in  plaintiff's  petition  referred  to,  but  neither  did  said 
freeholders  above  referred  to,  or  said  council,  set  out  on  their 
records  their  determination  as  to  what  was  the  fair  market 
value  of  said  lots  and  lands  respectively. 

When  the  case  came  to  be  tried  upon  these  issues,  it  was  sub- 
mitted upon  an*  agreed  statement  of  facts,  and  there  is  some 
question  whether  the  agreed  statement  of  facts  fully  sustains 
these  averments  of  the  reply  as  to  the  valuation  having  been 
made  by  the  council.  The  agreed  statement  of  facts  sets  forth 
that  the  committee  (giving  their  names)  selected  by  the  coun- 
cil  proceeded  as  follows: 

1.  They  got  the  total  cost  of  the  improvement  from  the  city 
civil  engineer. 

2.  They  obtained  the  description  of  all  the  property  to  be 


3.  They  ascertained  the  amount  of  benefits  to  each  parcel 
and  apportioned  the  same,  having  reference,  in  so  doing,  to  the 
whole  amount  to  be  assessed,  but  they  say  that  they  ascertained 
and  determined  that  the  amount  of  benefits  upon  all  the  prop- 
erty to  be  assessed  exceeded  the  total  of  the  costs  and  expenses 
which  they  assessed  thereon;  that  the  amount  of  the  assess- 
ment ui)on  any  parcel  did  not  exceed,  in  any  case,  the  benefits 
thereto,  nor  its  proportion  of  the  amount  assessed  upon  all 
the  property.  They  also  determined  the  value  of  each  lot  so 
as  not  to  exceed  the  limitation  of  25  per  cent.,  which  they  sup- 
posed they  were  required  to  observe;  that  is  to  say,  that  the 
assessment  should  not  exceed  the  limitation  of  25  per  cent,  of 
the  value  of  the  property.  That  in  estimating  the  benefits,  they 
viewed  the  property,  they  considered  its  location,  the  size  and 
shape  of  each  parcel,  the  extent  of  the  frontage,  the  improve- 
ments thereon  and  the  uses  to  which  it  was  or  might  be  devoted, 
and  everything  else  that  in  their  judgment  had  a  proper  and 
legitimate  influence  upon  the  estimate  they  were  making  of  the 
benefits  accruimg  thereto  from  the  improvement;  but  they  did 
not  estimate  the  amount  of  the  benefits  accruing  to  all  the  prop- 
erty upon  the  street  and  sum  the  same  up,  or  go  through  the 
arithmetical  operation  of  adding  the  same  and  using  the  total 
as  a  basis  of  apportioning  the  benefits;  and  finding  that  the 
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benefits  exceeded  the  amount  to  be  assessed,  ttey  proceeded  with 
that  amount  as  a  basis,  taking  no  account  of  the  excess  of  the 
total  benefits  over  the  total  amount  to  be  assessed. 

It  appears,  therefore,  that  they  proceeded  about  as  a  like 
committee  did  in  the  case  of  Blair  v.  Cary,  supra,  and  which 
proceeding  we  found  was  substantially  regular,  and  in  accord- 
ance with  the  statute,  and  all  that  was  required  by  the  statute. 

The  agreed  statement  of  facts  sets  forth  that  the  report  of 
assessing  committee  was  as  follows: 

*'We,  the  undersigned,  a  committee  appointed  by  your  honor- 
able body,  by  resolution  adopted  July  29,  1901,  to  report  an 
estimated  aaaessment  to  pay  the  cost  and  expense  of  sewer  No. 
817  in  the  alley  between  White  and  Rayraer  streets,  from  sewer 
No.  271,  in  Nevada  street,  to  a  point  twenty  feet  east  of  White 
street,  etc.,  in  accordance  with  said  resolution  and  the  in- 
structions therein  contained,  which  are  made  a  part  hereof,  re- 
port as  follows: 

"We  find  that  the  estimated  value  of  special  benefits  con- 
ferred upon  the  lots  and  lands  set  forth  in  the  ordinance  pro- 
viding for  said  improvement,  passed  December  17,  1900,  is 
equal  in  amount  to  the  total  estimated  cost  of  said  improve- 
ment, including  incidental  expenses,  as  reported  herein. 

"We  find  and  report  an  estimated  assessment  upon  the  lots 
and  lands  set  forth  in  said  improvement  ordinance,  passed  Oc- 
tober 17,  1900,  which  estimated  assessment  so  reported  herein,  is 
made  on  the  lots  or  parcels  of  lands  to  be  charged  herewith  in 
proportion,  as  nearly  as  may  be,  to  the  special  benefits  which 
result  from  said  improvement  to  the  several  lots  and  parcels 
of  land  specially  benefited  by  said  improvement  in  the  pro- 
portion that  the  special  benefit  to  each  lot  or  parcel  of  land 
bears  to  the  whole  special  benefits  conferred  by  said  improve- 
ment. Said  estimated  assessment  upon  each  lot  or  parcel  of 
land  so  assessed  as  reported  herein,  is  based  upon  the  value  of 
special  benefits  conferred  upon  the  same  by  said  improvement, 
and  does  not  exceed  the  same,  nor  do  they  exceed  the  propor- 
tion of  the  special  benefits  conferred  upon  each  lot  or  parcel 
of  land  by  said  improvement." 

It  will  be  observed  that  it  is  not  averred  or  claimed  by  plaint- 
iff in  error  that  she  was  assessed  inequitably,  or  that  the  limita- 
cent.  limitation  was  not  exceeded.  The  finding  of  facts  sets 
forth  in  substance  and  effect  that  the  committee  did  in  fact 
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assess  her  property  equitably  and  fairly,  and  that  the  25  per 
cent,  limitation  was  not  exceeded ;  that  for  the  purpose  of  avoid- 
ing an  exceeding  of  that  limitation  they  had  valued  the  prop- 
erty, and  that  their  report  to  that  effect  was  adopted  by  the 
council.  It  does  not  appear  that  they  reported  any  valuation 
of  the  property  to  the  council,  or  that  the  council  when  it  came 
to  confirm  their  action,  which  it  did,  had  before  it  any  valua- 
tion of  the  property  made  by  itself  or  by  the  committee.  Our 
view  of  the  matter  is,  however,  that  the  report  of  this  valua- 
tion to  the  council  and  the  making  of  a  record  of  it  is  not 
fundamental;  that  is  to  say,  that  its  omission  would  not  be  a 
vital  defect  that  would  render  the  assessment  invalid.  It  is  a 
means  to  an  end.  It  is  a  method  to  be  pursued  in  order  that 
the  assessment  shall  not  exceed  25  per  cent,  of  the  value  of  the 
property.  If  the  result  is  fair  and  equitable  to  the  party,  con- 
sidering the  matter  with  respect  to  the  benefits  accruing  to  the 
property  of  the  party  and  the  proportion  of  benefits  as  com- 
pared with  the  benefits  accruing  to  other  property  assessed,  we 
question  whether  it  is  essential  that  a  valuation  should  be  made. 
We  feel  entirely  clear  that  it  is  not  necessary  that  any  valua- 
tion shall  be  stated  by  the  committee  or  by  the  council,  or  that 
any  record  shall  be  made  of  it ;  that  what  was  done  by  the  com- 
mittee here  in  making  the  valuation,  and  observed  in  making 
the  assessment,  was  sufficient;  and  we  think  it  comes  within  the 
principle  of  the  second  clause  of  the  syllabus  in  the  case  of  Blair 
V.  Cary,  supra,  which  says: 

**An  assessment  for  a  street  improvement  is  not  invalid  for 
the  reason  that  the  council  or  its  assessing  committee  did  not 
proceed  by  a  certain  or  prescribed  method  in  determining  its 
amount,  if  a  just  and  equitable  result  is  obtained,  and  even 
though  the  method  pursued  by  the  council  or  its  committee  is 
unscientific  or  informal  if  the  amount  assessed  against  a  parcel 
of  land  does  not  exceed  the  benefits  thereto  resulting  from  the 
improvement,  or  its  just  proportion  of  the  benefits  thereby  re- 
sulting to  all  the  property  subject  to  assessment  therefor,  the 
owner  has  no  ground  of  complaint." 

We  do  not  think  that  the  failure  to  make  a  record  of  valua- 
tion should  raise  a  presumption  that  there  was  any  inequity  in 
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the  assessment  which  should  require  its  being  set  aside. 

However  it  may  be  as  to  the  burden  of  proof,  we  think  that 
there  should  be  a  complaint  in  some  form  upon  the  part  of  the 
person  undertaking  to  impeach  the  assessment  that  there  was 
some  injustice  done.  The  statute  governing  assessments  in 
municipalities  states  a  great  many  cases  in  which  informalities 
are  not  fatal— Sections  2289a,  22896,  2289c,  and  2289c?,  Revised 
Statutes  (repealed  96  0.  L.,  96),  for  instance — and  provides 
with  respect  to  certain  informalities  or  defects  in  the  pro- 
ceedings that  the  assessment  shall  not  be  perpetually  enjoined 
or  declared  void  in  consequence  thereof,  but  the  court  in  which 
any  proceeding  is  pending  to  enjoin  the  collecting  of  such  as- 
sessment or  the  levying  of  any  such  assessment  **to  pay  for  such 
improvement  of  any  street,  alley  or  other  public  highway,  or  the 
court  in  which  such  proceeding  may  hereafter  be  brought,  shall 
allow  the  property  owner  bringing  such  proceeding  as  plaintiflf 
to  show  wherein  he  has  been  injured,  if  at  all,  by  reason  of 
such"  informalities,  etc.  And  we  think  that  there  being  no 
express  provision  in  the  statute  as  to  the  kind  of  informality 
that  is  claimed  here,  we  should  adopt  a  rule  analogous  to  that 
provided  by  the  statute  in  the  sections  to  which  I  have  referred, 
that  will  permit  the  party  claiming  to  be  injured  to  have  an  op- 
portunity to  show  it;  that  he  should  not  be  absolutely  bound 
by  the  committee's  finding.  In  cases  where  notice  is  required 
by  Revised  Statutes  2278,  of  the  time  within  which  a  party  may 
come  in  and  find  fault  with  the  assessment,  if  the  notice  shall 
be  given,  and  the  time  for  filing  complaint  or  exception  shall 
expire,  and  no  fault  is  found  therewith,  we  think  that  if,  under 
such  circumstances,  no  more  is  made  to  appear  than  such  an 
informality  as  is  here  claimed,  if  a  court  of  equity  allows  a 
party  to  come  in  afterwards  and  show  wherein  he  has  been 
hurt  or  damaged,  it  goes  as  far  as  it  may  or  ought  to  go. 

Our  attention  is  called  to  the  case  of  Thatcher  v.  Toledo,  19 
C.  C,  311,  where  we  held  that  there  was  an  omission  in  the 
proceedings  that  rendered  an  assessment — in  that  case  a  side- 
walk assessment — absolutely  null  and  void.  But  that  was  an 
omission   in  the  proceedings  required   by   the  statute   in   the 
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adoption  of  legislation  on  the  subject,  and  we  held  that  the 
council  not  having  observed  the  express  requirement  of  the 
statute  as  to  the  method  to  be  pursued  in  adopting  the  legisla- 
tion, and  the  statute  being  mandatory,  that  such  omission  was 
a  fundamental  error  and  defect  which  rendered  the  assessment 
invalid.  But  we  think  that  this  alleged  error  or  omission  stands 
upon  a  different  footing. 

The  demurrer  to  the  original  answer  was  properly  sustained. 

Had  the  plaintiff  in  error  set  forth  in  her  amended  answer 
the  true  value  of  her  parcels  of  land,  and  had  it  appeared  there- 
from that  the  assessment  thereon  exceeded  25  per  cent,  thereof, 
that  would  have  been  material.  Or  had  she  averred  generally 
that  the  assessment  exceeded  25  per  cent,  of  the  true  value, 
that  might  have  sufficed.  But  the  statement  of  the  values  at 
which  they  were  assessed  for  general  .taxation  we  regard  as  im- 
material, and  therefore  we  uphold  the  action  of  the  court  in 
striking  such  allegations  from  the  amended  answer. 

The  judgment  of  the  court  of  common  pleas  is  affirmed. 

B.  A.  Hayes,  for  plaintiff  in  error. 

Smith  &  Baker  and  U,  G.  Denman,  for  defendant  in  error. 
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MOTION  FOR  NEW  TRIAL  AND  APPEAL  IN  ATTACHMENT. 

[Circuit  Court  of  Cuyahoga  County.] 

J.  B.  Cecili  et  al  v.  John  Grant  et  al. 

Decided  February  20,  1905. 

Attachment — Motion  for  a  "New  Trial — Does  not  Extend  Time  for 
Filing  Bill  of  Exceptions — Appeal  of  Motion  to  Dissolve  Attach- 
ment— Constitutionality  of  Section  6494. 

1.  There  is  no  provision  of  law  authorizing  the  filing  of  a  motion  for 

a  new  .trial,  after  a  ruling  on  a  motion  to  dissolve  an  attachment; 
hence  the  filing  of  such  motion  for  a  new  trial  is  a  nullity  and 
does  not  operate  to  extend  the  time  within  which  a  bill  of  ex- 
ceptions to  such  ruling  may  be  filed. 

2.  That  part  of  Section  6494,  Revised'  Statutes,  which  authorizes  the 

defendant  in  attachment  to  appeal  his  motion  to  dissolve  the  at- 
tachment to  the  common  pleas  court,  when  the  same  is  overruled 
by  the  Justice  of  the  peace,  is  not  void  because  the  right  of  appeal 
is  not  given  the  plaintiff  in  attachment,  when  such  motion  is  sus- 
tained by  the  Justice. 

WiNCU,  J.;  Marvin,  J.,  and  Henry,  J.,  concur. 

Error  to  the  court  of  common  pleas. 

Plaintiffs  brought  their  action  against  defendants  before  a 
justice  of  the  peace,  to  recover  on  a  claim  alleged  to  be  for 
necessaries.  An  order  of  attachment  was  issued  in  the  case 
on  the  affidavit  of  plaintiffs  that  the  claim  was  for  necessaries 
contracted  for  since  April  26,  1898.  Thereupon  defendants 
moved  the  justice  to  discharge  the  attachment  on  the  ground 
that  the  facts  stated  in  the  affidavit  were  not  true  and  that  the 
property  sought  to  be  attached  was  exempt  from  execution  and 
attachment.  This  motion  was  overruled  and  thereupon  defend- 
ants appealed  it  to  the  common  pleas  court. 

In  the  common  pleas  court  plaintiffs  first  filed  a  motion  to 
dismiss  the  appeal  on  the  ground  that  the  statute  under  which 
the  appeal  was  attempted  is  unconstitutional  and  void.  This 
motion  was  overruled.  As  to  the  subsequent  proceedings  in  the 
common  pleas  court  it  is  necessary  to  notice  the  dates. 
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On  August  17,  1904,  motion  to  discharge  the  attachment  heard 
and  granted  as  to  ninety  per  cent,  of  the  fund  held  by  the  gar- 
nishee; plaintiffs  except;  judgment  against  plaintiffs  for  costs. 

August  20,  1904,  motion  by  plaintiffs  for  new  trial  filed. 

August  20,  1904,  petition  in  error  to  circuit  court  filed. 

December  16,  1904,  motion  for  new  trial  overruled;  plaintiff 
excepts. 

January  16,  1905,  bill  of  exceptions  filed. 

It  will  be  noticed  that  the  bill  of  exceptions  was  filed  more 
than  forty  days  after  the  motion  to  discharge  the  attachment 
was  granted,  but  within  forty  days  of  the  overruling  of  the  mo- 
tion for  a  new  trial. 

The  case  being  brought  into  this  court  by  petition  in  error 
properly  filed,  defendant  in  error  has  moved  to  strike  the  bill 
of  exceptions  from  the  files.  It  is  conceded  that  this  motion 
should  be  granted,  unless,  by  the  filing  of  a  motion  for  new 
trial  and  delay  in  ruling  thereon,  the  time  within  which  the 
bill  of  exceptions  should  be  filed  was  extended  beyond  forty 
days  from  the  order  complained  of. 

It  is  further  conceded  that  no  motion  for  a  new  trial  is  nec- 
essary to  authorize  this  court  to  review  a  judgment  of  the  com- 
mon pleas  court  upon  a  motion  to  dissolve  an  attachment,  al- 
though the  weight  of  the  evidence  is  involved.  Stone  v.  Bank, 
8  C.  C,  636. 

But  plaintiffs  in  error  contend  that  although  such  motion  is 
unnecessary,  having  filed  a  motion  for  a  new  trial  in  the  com- 
mon pleas  court,  the  time  limited  for  the  filing  of  a  bill  of 
exceptions  begins  to  run  from  the  overruling  of  such  motion, 
and  cites  in  support  of  his  contention  the  case  of  Cincinnati 
Street  Railwwy  Company  v.  Wright,  54  0.  S.,  181,  where  it  is 
said,  by  Bradbury,  J.,  on  page  188 : 

**  Counsel  contend  that  because  a  motion  for  a  new  trial  is 
not  necessary  to  preserve  the  right  to  review  a  charge  of  the 
court,  the  time  within  which  a  bill  of  exceptions  should  be  taken 
for  that  purpose  begins  to  run  from  the  day  the  charge  was 
given.  This  contention  would  be  sound  in  a  case  where  a  mo- 
tion for  a  new  trial  was  not  made,  and  the  party  excepting 
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chose  to  rely  upon  the  exceptions  during  the   course  of  the 
trial.    The  choice,  however,  is  with  him." 

The  court  thereupon  goes  on  to  point  out  that  **  misdirection 
by  the  court  to  the  jury"  was  at  that  time  a  ground  of  error 
which  by  the  specific  language  of  .the  statute  (Section  5301) 
might  be  included  in  a  motion  for  a  new  trial,  and  thereby  dis- 
tinguishes that  case  from  the  case  at  bar. 

As  pointed  out  in  the  decision  of  this  court  heretofore  re- 
ferred to  (8  C.  C,  636,  639)  the  first  clause  of  Section  5305 
defining  the  causes  for  which  new  trials  may  be  granted  reads: 
"A  new  trial  is  a  re-examination  in  the  same  court  of  an  issue 
of  fact  after  a  verdict  by  a  jury,  a  report  of  a  referee  or 
master  or  a  decision  by  a  court,"  and  the  issue  of  fact  referred 
to  must  be  one  a/rising  on  the  pleadings,  as  defined  in  Section 
5128 ;  and  no  such  issue  arises  upon  a  motion  to  dissolve  an  at- 
tachment. Hence  not  only  is  a  motion  for  a  new  trial  unnec- 
essary, after  a  ruling  on  a  motion  to  dissolve  an  attachment, 
but  there  is  no  provision  of  law  authorizing  one. 

We  therefore  hold  that  the  filing  of  the  motion  for  a  new 
trial  after  the  granting  of  the  motion  to  dissolve  the  attachment 
was  a  nullity  and  did  not  operate  to  extend  the  time  within 
which  a  bill  of  exceptions  should  be  filed,  and  the  motion  to 
strike  the  bills  of  exceptions  from  the  files  is  granted.  In 
this  conclusion  we  are  sustained  by  the  opinion  delivered  by 
Judge  Hull,  of  the  sixth  circuit,  in  the  case  of  Thomas  v.  Man- 
gm,  25  C.  C,  649. 

The  only  error  complained  of,  shown  by  the  record  and  not 
recjuiring  a  bill  of  exceptions  to  exhibit  it,  is  the  overruling  of 
the  motion  to  dismiss  the  appeal  on  the  ground  that  the  statute 
authorizing  the  appeal  is  unconstitutional.  It  is  pointed  out 
that  said  statute  (Section  6494)  provides  that  the  defendant 
only,  shall  have  the  right  to  appeal  from  the  decision  of  the 
justice  on  a  motion  before  him  to  dissolve  an  attachment.  It  is 
admitted  that  the  plaintiff  has  his  remedy  by  proceedings  in 
error,  if  the  justice  erroneously  grants  the  motion  to  dissolve, 
but  it  is  said  that  if  the  defendant  has  a  summary  remedy  by 
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appeal,  in  event  the  motion  is  decided  against  him,  th-e  plaint- 
iff should  have  a  like  summary  remedy  when  the  motion  is  de- 
cided in  favor  of  the  defendant. 

What  specific  article  of  the  Constitution  is  thus  violated  is 
not  pointed  out,  but  counsel  has  intimated  that  in  some  way 
Section  1,  Article  I  of  the  Bill  of  Rights  is  violated.  That  by 
the  statute  referred  to  classes  of  citizens,  to-wit,  defendants  in 
attachment  cases,  have  certain  rights,  privileges  and  remedies, 
which  are  denied  to  other  classes  of  citizens,  to-wit,  plaintiffs 
in  attachment  cases. 

We  apprehend,  however,  that  no  classes  of  citizens  are  thus 
created  or  favored ;  rather,  the  Legislature  has  seen  fit  to  regu- 
late, according  to  a  plan  of  its  own,  the  various  methods  by 
which  the  rulings  of  justices  of  the  peace  in  a  certain  class 
of  cases  and  in  certain  contingencies  may  be  reviewed.  As  the 
right  to  have  any  judgment  or  order  reviewed,  either  on  error 
or  by  appeal,  is  wholly  a  statutory  right,  there  can  be  no  con- 
stitutional objection  to  the  method  provided  therefor  in  at- 
tachment cases,  by  the  statute  under  consideration. 

Judgment  affirmed. 

Smith  <&  faf.t',  for  plaintiffs  in  error. 

Pirmey  &  Warner,  for  defendants  in  error. 
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CONVEYANOt  Or  GARBAGE  THROUGH  THE 
STREETS. 

[Circuit  Court  of  Hamilton  County.] 

David  Bauer  v.  James  Casey.* 

Decided,  January  27,  1904. 

Oarhage — Ordinance  Deflninff^And  Relating  to  Conveyance  of  Through 
the  nitreeti — Forfeiture  of  Articles  Condemned — Police  Power — 
Constitutional  Law. 

A  municipal  ordinance  defining  garbage  as  in  this  case,  and  forbid- 
ding its  removal  through  the  streets  by  others  than  the  city  con- 
tractor, or  the  placing  of  it  upon  private  property,  contravenes 
the  Fourteenth  Amendmenit  of  the  Constitution  of  the  United 
States,  and  is  void. 

GiFFEN,  J.;  Jelke,  J.,  and  Swing,  J.,  concur. 

The  original  petition  in  this  ease  was  an  application  in  the 
court  of  insolvency  for  a  writ  of  habeas  corpus,  the  plaintiff  in 
error  having  been  convicted  under  an  ordinance  of  the  city  of 
Cincinnati,  and  it  being  alleged  as  a  ground  for  the  issuance 
of  the  writ  that  the  ordinance  contravened  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United  States  and  was 
therefore  void.  The  court  held  the  ordinance  was  valid  and 
remanded  the  prisoner  to  the  custody  of  the  chief  of  police  and 
that  judgment  was  affirmed  by  the  common  pleas  court.  By 
this  proceeding  it  is  sought  to  reverse  the  judgment  of  the  com- 
mon pleas.  The  ordinance  under  which  the  conviction  was  held 
provides  "that  no  other  person  or  party  except  the  city  con- 
tractor or  its  agents  shall  carry,  convey,  or  transport  through 
the  streets,  alleys,  or  public  places  of  the  city  of  Cincinnati, 
&ny  garbage,  dead  animals,  fish  and  refuse  animal  and  vege- 
table matter  found  within  the  city  limits." 

Section  2  of  the  ordinance  provides  that  **the  word  'gar- 
bage' shall  be  held  to  include  all  refuse  of  animal  and  vege- 

*  Dismissed  in  the  Supreme  Court,  by  consent,  June  21,  1904. 
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table  matter  which  had  been  used  for  food  for  man,  and  all 
refuse  animal  and  vegetable  matter  which  was  intended  to  be 
so  used,  and  includes  condemned  food.'* 

The  affidavit  charges  that  the  plaintiff  in  error  '*did  unlaw- 
fully convey  through  the  streets  of  the  said  city  of  Cincinnati, 
to-wit,  Elm  street,  Plum  street  and  George  street,  certain  gar- 
bage; he,  the  said  David  Bauer,  not  being  then  and  there  the 
city  contractor  for  the  collection  and  removal  of  such  garbage, 
nor  the  agent  of  said  contractor.'* 

The  first  two  clauses  of  Section  2  may  perhaps  be  limited  to 
such  animal  and  vegetable  matter  as  the  owner  himself  had 
refused  and  abandoned.  It  certainly  means  that  much  and  per- 
haps more.  When,  therefore,  the  board  of  legislation  added  the 
words  **and  includes  condemned  food,''  they  intended  to  in- 
clude in  the  definition  of  garbage  food  other  than  that  which 
the  ownerhimself  had  abandoned,  and  that  the  meaning  of  such 
word  was  food  that  had  been  pronounced  unfit  for  use  by  offi- 
cial authority.  The  word  ** condemned"  is  an  apt  and  ap- 
propriate word  to  express  that  idea.  One  of  the  chief  definitions 
of  the  word  ** condemned"  given  in  the  Standard  dictionary  is 
**to  pronounce  unfit  for  use,  commonly  by  official  action,  as  the 
health  officer  condemned  spoiled  meat."  And,  besides  in  Sec- 
tion 4277,  Revised  Statutes,  it  is  provided  that  an  inspector  of 
butter,  lard,  pork,  beef,  fish  and  other  products  may  be  ap- 
pointed by  the  probate  judge  of  the  county,  and  under  Section 
4323,  Revised  Statutes,  it  is  provided  that  **When  the  inspector 
condemns  any  of  the  articles  in  this  chapter  enumerated,  he  shall 
forthwith,  on  demand,  deliver  to  the  owner  thereof,  or  his 
agent,  a  certificate,  distinctly  setting  forth  a  time,  place  and 
cause  of  such  condemnation,  and  when  any  of  such  articles  have 
been  inspected  and  declared  of  good  quality  and  merchantable, 
he  shall,  on  demand  as  aforesaid,  deliver  a  certificate  thereof, 
for  the  benefit  of  the  owner  thereof." 

Nor  is  there  any  provision  in  this  chapter  for  a  forfeiture  of 
the  articles  inspected  except  Section  4322,  Revised  Statutes, 
which  provides  for  the  forfeiture  of  one-half  the  contents  of 
any  hogshead,  cask,  box,  or  barrel  of  meat,  butter,  lard  or  any 
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Other  packed  article,  the  tare  of  which  is  undermarked.  Al- 
though condemned  by  the.  inspector,  it  still  remains  the  prop- 
erty of  the  owner,  and  has  a  commercial  value  for  purposes 
other  than  food;  and  being  still  the  property  of  the  owner,  he 
has  the  right  to  make  such  disposition  of  it  as  he  may  see  fit, 
provided  it  does  not  aflfect  the  public  health  or  welfare. 

A  quarter  of  beef  may  be  condemned  as  food  by  the  inspec- 
tor and  so  branded  according  to  the  provision  of  the  statute, 
and  yet  have  a  value  for  certain  purposes  to  which  the  owner 
is  entitled  to  apply  it,  and  if  disposed  of  within  a  reasonable 
time  can  have  no  effect  upon  the  health  of  the  community. 

The  case  relied  on  by  the  defendant  in  error,  of  State  v.  Orr, 
68  Conn.,  110  (35  Atl.  Rep.,  770),  is  unlike  this  case,  in  that 
the  definition  of  garbage  and  offal,  under  the  ordinance  there 
considered,  was  declared  to  be  only  **such  refuse  matter  as  ac- 
cumulated in  the  preparation  of  food  for  the  table,"  and  in 
the  second  paragraph  of  the  syllabus  **that  the  term  *  refuse 
matter'  as  employed  in  the  ordinance,  em'braced  only  such  mat- 
ter as  was  either  in  fact  noxious,  or  as  had  been  refused  and 
abandoned  by  its  owner  as  worthless.'* 

If  the  term  ** garbage"  in  the  case  before  us  was  defined  as 
in  that  case,  then  we  could  not  hold  otherwise  than  did  the 
court  in  that  case,  and  we  would  be  inclined  to  go  further  and 
adopt  the  last  proposition  of  the  syllabus  in  that  case,  to-wit: 
**That  any  occupation  comes  within  the  range  of  the  police 
power,  which  is  such  as  to  be  naturally  liable  to  create  a  nui- 
sance unless  subjected  to  special  regulation ;  whether  it  be  so 
conducted  as  in  fact  to  create  a  nuisance  or  not. ' ' 

**  Condemned  food"  which  has  not  been  abandoned  by  the 
owner  and  has  a  commercial  value  is  not  liable  to  create  a  nui- 
sance, as  its  very  value  is  an  inducement  to  the  owner  to  apply 
it  to  such  uses  as  will  develop  its  real  value  from  which  he  may 
realize. 

The  provision  that  no  person  may  convey  through  the  streets 
of  the  city  any  dead  animals  or  fish  without  regard  to  the  cause 
of  death  or  the  purpose  for  which  they  are  intended  to  be  used 
is  open  to  the  same  objection. 
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If  we  eliminate  the  definition  of  garbage  contained  in  Section 
2  of  the  ordinance  and  that  part  of  Section  3  pertaining  to 
removal  of  dead  animals  and  fish,  and  that  part  of  Section  4 
which  prohibits  any  person  from  placing  refuse  animal  and 
vegetable  matter  upon  any  private  property  whether  owned 
by  such  person  or  not,  we  would  destroy  the  substance  of  the 
ordinance,  and  can  not  say  that  the  board  of  leorislation,  with 
these  parts  eliminated,  would  have  passed  the  ordinance;  in 
fact,  we  think  it  most  probable  that  it  would  not  have  passed  it. 

We  conclude,  therefore,  that  the  ordinance  under  which  the 
plaintiff  in  error  was  convicted  is  void  and  of  no  effect,  the 
judgment  of  the  court  of  common  pleas  be  reversed,  and  t^e 
prisoner  be  discharged. 

Rulison  cfe  Heintz,  for  plaintiff. 

Conner  &  Walker  and  Seott  Holmes,  for  defendant. 
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PROCEEDINGS  IN  ATTACHMENT. 

[Circuit  Court  of  Cuyahoga  County.] 

W.  A.  Hare  v.  W.  Cook  and  M.  Herio. 

Decided,  February  21,  1905. 

Attachment — The  Affidavit — No  Presumption  that  a  Claim  for  Rent 
is  a  Claim  for  Necessaries — ^'Defendant"  m^y  he  Read  in  the 
Plural — Motion  to  Dissolve — Section  6494  not  Unconstitutional— 
Grounds  for  Dissolving  Attachment  must  he  Set  Out  in  Motion. 

1.  The  statement  of  an  affidavit  in  attachment  that  the  claim  sued  on 

is  for  rent,  does  not  afford  ground  for  the  presumption  tha;t  the 
claim  is  for  necessaries. 

2.  Where  the  suit  is  against  two  defendants,  based  upon  the  allega- 

tion that  said  ''defendant  is  about  to  convert  his  property,  or  a 
part  thereof,  into  money,  for  the  purpose  of  placing  it  beyond  the 
reach  of  his  creditors,"  it  is  immaterial  that  the  affidavit  does 
not  disclose  which  of  the  defendants  is  about  to  perpetrate  the 
fraud. 

3.  The  provision  of  Section  6494,  authorizing  an  appeal  by  the  de- 

fendant from  the  decision  of  a  Justice  of  the  peace  upon  motion, 
when  no  appeal  is  allowed  to  the  plain>tifC  in  case  the  motion  shall 
be  decided  against  him,  is  not  unconstitutional. 

4.  The  grounds  for  the  dissolution  of  the  attachment  must  be  spec- 

ified in  the  motion  to  dissolve. 

Marvin,  J. ;  Winch,  J.,  and  Henry,  J.,  concur. 

Error  to  the  court  of  common  pleas. 

Suit  was  brought  by  Hare  against  Cook  before  a  justice  of 
the  peace,  and  upon  an  affidavit  filed  by  Hare  an  order  of  at- 
tachment was  issued.  The  grounds  stated  in  the  affidavit  for 
the  attachment  are — 

'*That  the  defendants  are  justly  indebted  to  the  plaintiff  in 
the  sum  of  $24  for  rent;  that  said  claim  is  just  and  lawful ;  that 
he  believes  said  plaintiff  oupfht  to  recover  thereon  the  amount 
of  $24,  and  that  the  property  about  to  be  attached  is  not  ex- 
empt from  execution;  that  the  claim  on  which  judgment  is 
sought  was  contracted  for  since  April  26,  1898,  and  that  said 
defendant  is  about  to  convert  his  property,  or  a  part  thereof, 
into  money  for  the  purpose  of  placing  it  beyond  the  reach  of  his 
creditors." 
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It  will  be  noticed  that  the  only  statutory  ground  stated  in 
the  affidavit  for  the  attachment  is  that  the  defendant  **is  about 
to  convert  his  property,  or  part  thereof,  into  money  for  the 
purpose  of  placing  it  beyond  the  reach  of  his  creditors." 

In  passing,  it  may  be  said  that  there  are  two  defendants,  and 
that  the  affidavit  does  not  disclose  that  the  two  defendants  are 
about  to  perpetrate  this  fraud,  nor  which  of  the  two  it  is  who 
is  about  to  do  so.  However,  probably  this  is  not  material.  It 
may  be  assumed  that  the  language  is  to  be  treated  as  though 
in  the  plural,  charging  the  defendants  with  the  fraudulent 
purpose. 

If  it  be  urged  that  because  the  statute  allows  an  attachment 
under  certain  circumstances  for  necessaries,  and  that  this  affi- 
davit states  that  this  claim  is  for  rent,  that  therefore  it  is  to 
be  assumed  that  it  is  for  necessaries,  it  is  sufficient  to  say  that 
the  fact  that  one  is  indebted  for  rent  falls  far  short  of  show- 
ing that  one  is  indebted  for  necessaries.  Rent  may  be  for  a 
saloon,  for  a  store,  for  a  hotel,  and  for  so  many  other  things 
that  would  not  be  held  to  be  necessaries,  that  we  can  not  as- 
sume that  one  is  indebted  for  necessaries  simply  because  he  is 
indebted  for  rent. 

The  attachment  having  been  allowed  by  the  justice,  a  mo- 
tion was  made  for  its  dissolution,  which  was  in  these  words, 
after  entitling  the  case : 

**Now  comes  W.  Cook,  one  of  the  defendants  in  the  above 
action,  and,  appearing  for  the  purpose  of  this  motion  only, 
moves  the  court  to  dismiss  the  attachment  granted  in  the  above 
action  for  the  following  reasons,  to-wit:  First,  that  the  claim 
on  which  said  attachment  is  based  is  not  one  for  necessaries. 
Second,  that  an  unlawful  joinder  of  parties  defendant  has  been 
made  in  the  above  action." 

The  defendant.  Cook,  filed  an  affidavit  in  support  of  this 
motion.  With  the  evidence  of  these  two  affidavits  before  him, 
the  justice  overruled  the  motion,  whereupon  the  defendants  ap- 
pealed from  the  decision  of  the  justice  upon  this  motion.  Under 
favor  of  Section  6494,  Revised  Statutes,  the  language  of  the 
section  referring  to  this  matter  reads,  speaking  of  the  motion  to 
dissolve  the  attachment: 
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<<  •  •  •  which,  if  overruled,  may  be  appealed  by  the  de- 
fendant to  the  court  of  common  pleas  if  in  session,  or  to  a  judge 
thereof  in  vacation,  by  giving  notice  to  that  effect  to  the  jus- 
tice of  the  peace,  but  no  bond  shall  be  required.  Upon  such 
notice  of  appeal  being  given,  the  justice  of  the  peace  shall 
forthwith  transmit  to  the  court  of  common  pleas  all  the  original 
papers;  and  thereupon,  within  three  days  from  such  notice  of 
appeal,  or  upon  such  further  time  as  may  be  for  good  cause  al- 
lowed, said  court  or  judge  shall  hear  and  determine  said  motion 
in  the  same  manner  as  it  was  originally  brought  in  said  court 
of  common  pleas,  and  upon  the  final  hearing  said  court  shall 
forthwith  transmit  the  judgment  with  said  original  papers  to 
said  justice  of  the  peace,  which  judgment  shall  be  entered  upon 
the  docket  of  said  justice  of  the  peace  as  the  final  determina- 
tion of  said  motion,"  etc. 

The  question  of  whether  this  statute  authorizing  an  appeal 
by  the  defendant;  from  the  decision  of  the  justice  of  the  peace 
upon  the  motion,  when  no  appeal  is  allowed  to  the  plaintiff  in 
case  the  motion  shall  be  decided  against  him,  is  constitutional, 
was  suggested  in  this  case.  We  have  determined  that  question 
in  another  case  (Cecil  v.  Grant,  6  C.  C. — N.  S.,  — ),  holding 
that  no  provision  of  the  Constitution  is  violated  by  the  stat- 
ute.   Nothing  more  on  that  subject  need  be  said  here. 

Upon  the  hearing  in  the  court  of  common  pleas  the  defend- 
ant. Cook,  was  permitted  to  introduce  an  affidavit  in  these 
words: 

**W.  Cook,  the  defendant  in  the  above  entitled  action,  being 
first  duly  sworn,  deposes  and  says  that  he  is  not  about  to  con- 
vert his  property  nor  any  part  thereof  into  money  for  the  pur- 
pose of  placing  it  beyond  the  reach  of  his  creditors.  *' 

To  the  introduction  of  this  affidavit  objection  was  made  and 
overruled  by  the  court,  and  exception  is  taken  to  this  ruling. 
It  will  be  noticed  that  nothing  in  this  affidavit  tends  to  support 
either  of  the  claims  made  in  the  motion.  Those  claims,  as  al- 
ready quoted,  are:  ** First,  that  the  claim  on  which  said  attach- 
ment is  based  is  not  for  necessaries.  Second,  that  an  improper 
joinder  of  parties  defendant  has  been  made  in  the  above  ac- 
tion." 

It  was  the  decision  made  by  the  justice  of  the  peace  upon  this 
motion  that  was  appealed  from.    It  was  that  motion  which  the 
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court  of  common  pleas  was,  because  of  the  appeal,  required  to 
hear  and  determine.  Evidence  bearing  upon  that  motion  was 
admissible.  No  other  evidence  was  admissible.  Unless,  there- 
fore, it  can  be  said  that  the  motion  to  dissolve  the  attachment 
which  was  mad«  before  the  justice  is  to  be  treated  as  a  motion 
without  specifying  any  ground,  the  court  erred  in  admitting 
this  aflBdavit.  One  of  the  provisions  of  Section  6494,  Revised 
Statutes,  is  that  **In  any  case  the  defendant  may  make  a  mo- 
tion before  the  justice  of  the  peace  to  dissolve  the  attachment. ' ' 
Nothing  is  here  said  as  to  whether  ground  for  such  dissolution 
is  to  be  set  out  in  the  motion,  but  it  is  believed  that  such  has 
been  the  universal  practice,  and  that  such  grounds  must  be 
stated  in  the  motion. 

In  Swan's  Treatise,  20th  Ed.,  page  442  and  following,  the  na- 
ture of  the  dissolution  of  attachment  by  motion  is  treated  of, 
and  the  form  of  notice  to  be  given  to  the  plaintiff  in  such  case 
is  given  on  page  443,  being  form  No.  198.  This  form  of  notice 
reads: 

**In  the  case  of  attachment  of  A  B  against  C  D  pending  be- 
fore 6  II,  justice  of  the  peace,  I  shall  make  a  motion  on  the  — 

day  of ,  at  10  o'clock  a.  m.,  or  as  soon  thereafter  as  I 

can  be  heard,  to  discharge  the  attachment  •  •  •  and  on  the 
following  grounds:   [Here  state  the  grounds.]" 

The  form  of  docket  entry,  being  form  199,  on  page  445,  has 
these  words : 

**I  thereupon  heard  said  motion  and  do  find  [here  affirm  or 
negative  the  grounds  of  the  motion  stated  in  the  notice  accord- 
ing to  the  proofs,  etc.] " 

In  the  case  of  Remington  v.  Harringion,  8  Ohio,  508,  the 
first  head  note  reads : 

**In  motions  for  a  new  trial,  points  not  stated  in  the  motion 
are  not  open  for  discussion  in  the  court  in  banc/' 

On  page  508  this  language  is  used  by  Judge  Wood  in  the 
opinion : 

**Two  questions  arise  in  this  case  for  decision.  First— was 
the  testimony  offered  by  the  plaintiff,  objected  to  by  the  de- 
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fendant,  and  admitted  by  the  court,  proper  for  the  considera* 
lion  of  the  jury  f  •  •  •  The  first  point  is  not  embraced  in  the 
motion,  and  to  the  points  there  made,  the  discussions  of  counsel 
should,  in  ordinary  cases,  be  confined,  because  they  are  the 
only  notice  to  the  opposite  party  of  the  questions  to  be  raised, 
and  constitute  the  substratum  on  which  the  opinion  of  the  court 
rests." 

In  the  case  of  Everett,  Weddell  dk  Co,  v.  Sumner,  32  O.  S., 
562,  the  first  paragraph  of  the  syllabus  reads : 

**The  findings  of  a  court  or  of  a  jury,  upon  issue  of  fact,  are 
not  subject  to  review  on  proceedings  in  error,  except  where  it 
appears  from  the  record  that  a  motion  for  a  new  trial  was  made 
on  the  ground  that  the  verdict  is  against  the  evidence,  and  that 
such  motion  has  been  overruled.'* 

While  these  cases  are  not  directly  in  point,  the  reason  for  the 
ruling  on  a  motion  for  a  new  trial  applies  with  equal  force  to 
the  motion  under  consideration  here.  The  plaintiff  had  notice 
that  a  motion  for  the  dissolution  of  the  attachment  would  be 
heard  upon  the  grounds  stated  in  that  motion.  Proper  care  on 
his  part  would  require  of  him  to  prepare  to  meet  the  grounds 
stated  in  the  motion,  and  would  not  re(iuire  of  him  to  be  pre- 
pared to  meet  any  other  grounds. 

In  Rogers  v.  Pruschansky,  3  C.  C. — N.  S.,  366,  after  an  appeal 
had  been  taken  to  the  court  of  common  pleas  upon  the  over- 
ruling of  the  motion  to  discharge  an  attachment,  a  new  motion 
was  filed  setting  out  a  ground  for  such  dissolution  other  than 
was  set  out  in  the  motion  already  on  file,  and  the  court  held  that 
such  new  motion  could  not  be  filed. 

On  page  367  this  language  is  used  in  the  opinion: 

**But  clearly  the  court  in  this  case  had  no  authority  to  enter- 
tain the  filing  of  a  new  motion,  or  consider  anything  but  the 
motion  filed  before  the  justice  of  the  peace,  because  at  least  this 
court  has  heretofore  held,  in  another  case,  that  this  amended 
Section  6494,  Revised  Statutes,  was  intended  not  to  give  juris- 
diction by  appeal  to  the  court  of  common  pleas  of  the  entire 
case,  but  simply  for  the  purpose  of  determining  the  motion  for 
the  discharge  of  the  attachment,  and,  having  done  so,  to  certify 
the  case  back  to  the  justice  of  the  peace." 
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The  reasoning  which  would  prevent  a  new  motion  from  being 
filed  in  the  court  of  common  pleas  because  of  the  fact  that  it 
set  up  a  new  ground  for  the  discharge  of  the  attachment,  would 
apply  equally  to  prevent  the  introduction  of  evidence  upon  the 
hearing  of  the  motion  already  filed,  which  evidence  did  not  tend 
to  srustain  the  grounds  set  out  in  such  motion. 

We  hold,  therefore,  that  in  permitting  the  introduction  of  the 
affidavit  filed  in  the  court  of  common  pleas  there  was  error  to 
the  prejudice  of  the  plaintiff  in  error,  and  for  that  reason  the 
judgment  of  the  court  of  common  pleas  is  reversed. 

Miller  &  Linder,  for  plaintiff  in  error. 

J.  L.  Bowling,  for  defendants  in  error. 


COVENANTS  OF  WARRANTY. 

[Circuit  C5ourt  of  Hamilton  County.] 

The  Fountain  Square  Theatre  Company  v.  EuzABETn 
C.  Pendery.* 

Decided,  April  1,  1905. 

Deed — Covenants  of  Warranty — Refer  to  the  Right  and  Title  of  Chran- 
tor — And  not  to  the  Lands  Described — Incumbrances — Unpaid 
Taxes. 

A  covenant  of  warranty  is  limited  to  the  interest  of  the  grantor  In 
the  land  conveyed  at  the  time  of  the  conveyance,  and  if  the  prop- 
erty is  burdened',  with  an  incumbrance,  or  with  unpaid  taxes  which 
become  a  lien  by  operation  of  law,  the  grantee  takes  It  subject 
thereto. 

CjIPfen,  J.;  Jelke,  J.,  and  Swing,  J.,  concur. 

The  original  cause  of  action  was  founded  upon  a  covenant 
of  a  si)ecial  warranty  in  a  deed  of  certain  real  estate,  which  by 
the  granting  clause  conveyed  **all  the  right,  title  and  interest'* 
of  the  plaintiff,  with  a  covenant,  **that  said  premises  are  free 
and  clear  from  all  incumbrances  whatsoever  by,  from,  through 

•  Affirming  Fountain  Square  Theater  Co.  v.  Pendery,  3  N.  P. — N.  S., 
41. 
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or  under  the  said  grantor  and  that  she  will  forever  warrant 
and  defend  the  same  with  the  appurtenances  unto  thi*  sai'l  the 
Fountain  S<iuare  Theatre*  Company,  its  successors  and  assigrns, 
against  the  lawful  claims  of  all  persons  claiming  by,  from, 
through  or  under  the  grantor  herein/' 

The  alleged  breach  of  the  covenant  consisted  in  a  failure  to 
pay  the  taxes  amounting  to  $556.16,  which  became  a  lien  while 
the  grantor  was  the  owner  of  the  premises  and  were  a  sub- 
sisting lien  at  the  time  the  deed  was  executed  and  delivered. 

It  must  be  conceded  that  a  grant  of  all  the  right,  title  and 
interest  conveys  only  such  interest  as  the  grantor  has  at  the 
time  of  the  conveyance.  In  this  case,  it  was  an  estate  in  fee 
simple,  subject,  however,  to  the  lien  of  the  state  for  taxes,  but 
it  is  claimed  that  the  covenant  related  not  to  the  right,  title 
and  interest,  but  to  the  land  itself,  and  therefore  made  the 
grantor  liable  for  any  subsisting  incumbrance.  This  position 
is  supported  by  the  case  of  Funk  v.  Cresivdl  ct  «.x,  5  Iowa,  page 
62,  in  which  the  following  proposition  is  announced : 

** Where  a  party  conveys  all  his  right,  title  and  interest  in 
the  lands  described  in  the  deed  and  covenants  to  warrant  and 
defend  the  premises  against  all  lawful  claims  arising  under 
him,  the  covenant  refers  to  the  lands  described  and  not  to  the 
right  and  title  of  the  grantor." 

There  is  much  force  also  in  the  suggestion  contained  in  the 
case  of  Lull  et  al  v.  Stoiie,  37  111.,  224,  at  page  228,  to-wit: 

"It  is  difficult  to  see,  if  this  be  the  true  construction  of  such 
deeds,  with  what  view  the  covenants  were  inserted,  unless  to 
deceive  the  grantee  with  the  idea  that  he  was  getting  covenants 
upon  which  he  could  safely  repose  for  the  security  of  his  title, 
but  which  a  narrow  and  technical  construction  would  render 
utterly  nugatory,  on  the  day  of  trial." 

It  may  be  said  in  answer,  however,  that  such  covenant  would 
protect  the  grantee  against  a  warranty  deed  or  a  mortgage 
executed  subsequently  by  the  grantor  and  recorded  prior  to 
the  first  deed,  and  it  is  probable  that  such  acts  as  these,  which 
would  be  a  fraud  upon  the  grantee,  the  covenant  is  intended  to 
cover.  In  the  case  of  White  v.  Brocaw,  14  0.  S.,  339,  the  second 
proposition  of  the  syllabus  is  as  follows : 
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**  Where  in  a  deed,  in  the  ordinary  form  of  bargain,  sale 
and  release,  and  which  purports  only  to  convey  to  the  prrantees 
*all  the  estate,  right,  title,  interest,  claim  and  demand,  both 
in  law  and  equity,'  of  the  grantors,  *of,  in  and  to  the  said 
premises,  and  every  part  thereof,'  containing  no  rer^ital  or  other 
description  whatever,  of  any  particular  interest  owned  or  pos 
sessed  by  the  grantors,  or  intended  to  be  conveyed,  a  covenant 
is  inserted  by  which  the  grantors  agree  to  'warrant  and  for- 
ever defend  the  said  premises  against  all  persons  claiming  or  to 
claim,  by,  from  or  under  them,  their  heirs  or  assigns,'  such 
covenant  is  only  co-extensive  with  the  grant,  and  binds  only 
the  vested  interests  of  the  grantors  in  the  property  at  the  time, 
and  does  not  extend  to  an  after-acquired  title.'' 

In  that  case,  the  grantors  agreed  to  warrant  and  forever 
defend  the  said  premises  and  not  the  right,  title  and  interest, 
and  although  the  case  of  Funk  v.  Crcswell  ct  ux  above  referred 
to  had  then  been  decided,  it  was  not  followed  by  our  Supreme 
Court,  but  it  relied,  among  others,  upon  the  case  of  Blanchard 
v.  Brooks,  12  Pickering,  47,  in  which  it  is  said,  at  67: 

**The  grant  in  the  deed  is  of  all  his  right,  title  and  interest 
in  the  land,  and  not  of  the  land  itself,  or  any  particular  estate 
in  the  land.  The  warranty  is  of  the  premises,  that  is,  of  the 
estate  granted,  which  was  all  his  right,  title  and  interest.  It 
was  equivalent  to  a  warranty  of  the  estate  he  then  held  or  was 
seized  of,  and  must  be  confined  to  estate  vested.  A  conveyance 
of  all  the  right,  title  and  interest  in  lands,  is  certainly  suffi- 
cient to  pass  the  land  itself,  if  the  party  conveying  has  an 
estate  therein  at  the  time  of  the  conveyance;  but  it  passes  no 
estate  which  is  not  then  possessed  by  the  party." 

A  case  nearer  in  point  upon  the  precise  question  before  us 
is  that  of  Iloxie  et  al  v.  Finney^  82  Mass.,  p.  332,  the  syllabus 
of  which  is  as  follows : 

**In  a  deed  of  all  the  grantor's  'right  and  title  to  one  un- 
divided third  part  of  land  bounded  and  described,  covenants 
that  he  is  seized  in  fee  of  the  granted  premises,  that  they  are 
free  from  all  incumbrances,  and  that  he  will  warrant  them  to 
the  grantee  against  the  lawful  claims  of  all  persons,  are  limited 
in  effect  by  the  description  of  the  subject  granted;  and  are  not 
broken  by  an  eviction  of  the  grantee  under  an  incumbrance 
previously  created  by  the  grantor." 
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The  purport  of  these  decisions  is  that  the  covenant  of  war- 
ranty must  be  limited  to  the  interest  of  the  grantor  in  the 
property  at  the  time  of  the  conveyance,  and  if  the  property 
is  burdened  with  an  incumbrance,  the  grantee  takes  it  subject 
thereto. 

In  this  case,  the  taxes  became  a  lien  by  operation  of  law, 
and  the  amount  thereof  could  be  eeisily  ascertained  from  the 
records  in  the  auditor's  office,  and  no  deception  or  hardship  was 
imposed  upon  the  grantee. 

We  are  of  opinion,  therefore,  that  the  petition  did  not  state 
a  good  cause  of  action,  and  the  court  of  common  pleas  properly 
sustained  the  demurrer  thereto. 

D.  D.  Woodmansee,  for  plaintiff  in  error. 

Frank  H.  Kunkel,  for  defendant  in  error. 


COMMITMENTS  OF  FEEBLE  MINDED  YOUTH. 

[Circuit  Court  of  Franklin  County.] 

GUSTAVUS    DOREN    ET    AL    V.    JOSEPH    FLEMING. 

Decided  March  25,  1905. 

State  Institutiom— Courts  will  not  Preacrihc  Rules  for  Government 
of.  Unless— Commitment  of  a  Feehle  Minded  Youth— No  Liability 
Created  Therehy,  When — Error  Proceedings. 

1.  A  defendant  who,  upon  the  overruling  of  hla  motion  to  withdraw 

the  case  from  the  jury  and  dismiss  the  action,  elects  to  proceed 
with  his  testimony  and  not  rely  upon  the  claim  that  the  plaintiff 
failed  to  prove  his  case,  can  not  thereafter  In  error  proceedings 
raise  the  question  of  error  In  the  overruling  of  his  motion. 

2.  Courts  will  not  assume  authority  to  prescribe  rules  for  the  govern- 

ment of  state  Institutions.  Such  authority  arises  only  when  It  Is 
shown  that  a  rule  or  rules  In  force  are  unreasonable  and  sub- 
versive of  the  purpose  for  which  such  Institutions  are  established 
and  maintained  by  the  state. 

3.  The  rules  called  In  question  In  the  present  case  are  not  of  such  a 

character,  and  the  manner  In  which  the  plaintiff  below  was  com- 
mitted to  and  retained  In  the  Institution  for  the  EJduraitlon  of 
Feeble  Minded  Youth  created  no  liability  for  damages  to  him  on 
the  part  of  those  participating  therein. 
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Sullivan,  J. ;  Wilson,  J.,  and  Dustin,  J.,  concur. 

Joseph  Fleming,  the  defendant  in  error,  on  the  16th  of  July, 
1904,  recovered  a  judgment  in  the  court  below  against  plaint- 
iffs in  error  for  the  sum  of  $412.50,  together  with  costs  of  suit 
The  suit  was  for  damages  and  the  trial  was  to  a  jury.  Plaint- 
iff's motion  for  a  new  trial  was  overruled  and  a  judgment  en- 
tered up  on  the  record  against  plaintiffs  in  error  for  the  amount 
above  stated.  A  bill  of  exceptions  was  taken  by  plaintiffs  in 
error  containing  all  the  testimony  submitted  to  the  jury  and 
is  filed  here,  together  with  the  transcript  and  original  papers. 
Plaintiffs  in  error  complain  that  said  judgment  is  erroneous, 
and  therefore  ask  that  the  same  may  be  reversed  for  errors  set 
forth  in  their  petition    and  apparent  upon  the  record. 

Plaintiffs  claim  first  that  it  is  apparent  from  the  record  that 
the  court  erred  in  overruling  their  motion,  made  at  the  con- 
clusion of  the  testimony  of  plaintiff  below,  to  withdraw  the 
case  from  the  jury  and  dismiss  the  action.  This  question  can 
not  be  considered  by  this  court  for  the  reason  that  the  de- 
fendants below,  after  this  motion  was  overreuled,  elected  to 
proceed  with  their  testimony  and  not  rely  upon  their  claim 
that  plaintiff  below  had  failed  to  prove  his  case. 

The  other  grounds  of  error  assigned  are :  First,  that  the  judg- 
ment is  against  the  weight  of  the  evidence  and  not  sustained 
by  it;  second,  that  the  judgment  is  contrary  to  law;  third,  that 
the  court  below  erred  in  overruling  plaintiff's  motion  for  a 
new  trial.  The  grounds  of  the  motion  for  a  new  trial  are  the 
same  as  above  stated. 

Though  separately  stated,  there  is  but  really  one  ground  of 
error  set  forth  in  plaintiff's  petition,  and  that  is  that  the  ver- 
dict is  manifestly  against  the  weight  of  the  evidence,  and  if 
this  be  true,  then  the  verdict  would  be  contrary  to  law.  Hence 
the  sole  question  here — is  the  verdict  of  the  jury  supported  by 
the  weight  of  the  evidence  or  any  evidence?  It  nowhere  ap- 
pears from  the  evidence  that  any  of  the  plaintiffs  in  error  aside 
from  Gustavus  Doren  had  anything  to  do  with  or  were  engaged 
in  any  way  in  bringing  Fleming  to  the  institution,  in  October, 
1892,  or  that  they  in  any  way  restrained  Fleming  while  there, 
and  yet  the  verdict  is  a  joint  one,  covering  the  entire  period 
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that  Fleming  was  at  the  institution.  This  is  not  averred  as 
error,  and  it  is  perfectly  apparent  from  the  evidence,  if  they 
are  liable  at  all,  it  would  be  only  for  return  of  Fleming  to  tKe 
institution  August  10,  1902. 

Coming  now  to  the  consideration  of  the  evidence,  set  forth 
in  the  bill,  we  find  there  is  not  a  scintilla  of  evidence  tending 
to  prove  that  the  superintendent  of  the  institution,  Gustavus 
Doren,  was  actuated  by  any  improper  motive  in  receiving  Jo- 
seph Fleming  into  the  institution,  or  that  it  was  done  with 
any  hope  or  expectation  of  any  personal  benefit  to  himself,  and 
further  there  is  not  a  scintilla  of  evidence  that  said  superin- 
tendent received  any  personal  benefit  from  any  labor  or  any- 
thing done  by  Joseph  during  the  entire  period  he  was  at  the 
institution.  If  the  procee<lings  taken  for  the  admission  of 
Joseph  were  irregular,  the  evidence  show®  that  they  were  not 
inaugurated  by  the  superintendent,  and  the  part  taken  by  him, 
as  shown  by  the  evidence,  was  necessary  and  with  the  view  to 
discharge  his  duty  and  for  the  benefit  of  the  patient. 

The  undisputed  evidence  shows  substantially  the  following 
state  of  facts: 

Joseph  was  without  a  home.  He  had  been  driven  from  the 
home  where  he  had  lived  for  some  seven  years.  His  relatives, 
residents  of  Columbus,  one  being  the  sister  of  his  father,  with 
full  knowledge  of  his  situation  and  condition,  did  not  want  to 
furnish  him  a  home,  so  they,  together  with  the  priest  superin- 
tendent of  the  parochial  school  Joseph  had  attended  up  to 
that  time,  held  a  conference  at  which  they  determined  from 
their  knowledge  of  Joseph's  situation  and  mental  condition 
that  he  was  a  proper  subject  and  entitled  to  enter  the  State 
Institution  for  the  Feeble  Minded.  The  relatives  of  Joseph, 
or  at  least  one  of  them,  took  steps  to  have  him  entered  there. 
They  stated  that  Joseph  was  fourteen  years  of  age  or  there- 
abouts. The  statute  does  not  provide  that  the  applicant  should 
be  first  examined  as  to  his  or  her  mental  condition,  but  au- 
thorizes the  trustees  to  prescribe  and  publish  instru'^tions  and 
forms  for  the  admission  of  pupils,  and  may  include  such  inter- 
rogatories as  they  may  think  necessary  or  useful  to  have  an- 
swered.    The  trustees  in  pursuance  of  this  authority  did  for- 
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mulate  and  publish  rules  for  the  admission  of  applicants  and 
authorized  the  superintendent  to  submit  such  interrogjatories  as 
he  thought  should  be  answered  by  the  parents,  guardians,  etc., 
of  the  applicant.  The  rules  provide  that  applicants  may  be 
admitted  by  the  superintendent  with  the  advice  and  counsel  of 
the  executive  committee.  Section  671  of  the  Revised  Statutes 
provides  who  may  be  admitted.  Any  person  of  the  class  therein 
named  is  entitled  to  admission.  The  Legislature,  for  wise 
reasons  no  doubt,  left  with  the  trustees  the  authority  to  say 
what  proceeding  should  be  taken  to  enable  them  to  determine 
whether  an  applicant  was  of  the  class  named  in  Section  671, 
supra.  Interrogatories  were  propounded  by  the  superintendent 
to  be  answered  by  the  persons  prc*sentinu:  the  applies nt  for  ad- 
mission. Nos.  7,  11,  12  and  26  relate  directly  to  symptoms  that 
would  be  a  subject  of  inquiry,  if  an  examination  by  some  au- 
thority outside  of  the  institution  was  required.  These  were 
propounded  to  the  relatives  pres(»nting  Joseph  for  admission 
by  the  superintendent.  In  addition  to  this  the  super- 
intendent testifies  that  he  made  an  examination  as  to  Flem- 
ing's mental  condition  the  day  he  was  brought  to  the  insti- 
tution. True,  Fleming  denies  tbis,  but  no  other  witness  cor- 
roberates  Fleming.  The  superintendent  states  that  he  found 
Fleming  came  within  the  class  named  in  Section  671  and 
hence  entitled  to  admission.  Upon  this  matter  he  is  corrobo- 
rated by  such  a  number  of  respectable  and  unimpeaehed  wit- 
nesses that  there  can  be  no  doubt  as  to  the  fact.  The  relatives 
who  made  the  application  were  the  nearest  friends  of  Joseph, 
and  those  who  are  still  living  do  not  deny,  but  admit,  that  they 
applied  to  have  Joseph  admitted.  Neither  do  they  deny  their 
answers  to  the  several  interrogatories  submitted  to  them.  Hence, 
it  is  wholly  immaterial  whether  they  did  or  did  not  sign  them. 
It  was  left  to  the  superintendent  as  to  what  interrogatories 
should  be  answered  by  parents. 

In  conclusion  upon  this  point  we  are  clearly  of  the  opinion 
that  Joseph  was  a  proper  subject  to  be  admitted  to  the  institu- 
tion, and  that  he  was  not  unlawfully  d-ep rived  of  his  liberty 
thereby.  Joseph  testifies  that  he  knew  he  could  not  be  dis- 
charged from  the  institution,  except  upon  the  application  or 
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order  of  those  who  placed  him  there,  if  living.  He  wrote  his 
uncle  and  aunt,  who,  in  connection  with  Ryan,  now  dead,  pro- 
cured his  admission,  to  take  him  out,  but  they  refused  and 
said  to  the  superintendent  that  the  institution  was  the  better 
place  for  him.  The  superintendent  in  person  solicited  the  uncle 
to  take  him  out  and  give  him  work.  The  uncle  admits  this 
and  that  he  refused  to  do  so.  The  rule  that  those  admitted 
should  be  entirely  subject  to  the  direction  of  the  parents,  and 
discharged  therefrom  upon  their  order  or  direction,  we  are  of 
the  opinion  is  a  very  salutary  one.  Were  it  otherwise  anyone 
at  his  or  her  pleasure  upon  their  own  volition  might  leave  and 
ramble  anywhere  and  everywhere  without  the  needed  care  and 
supervision  of  anyone.  When  Joseph  left  the  institution  July 
27,  1902,  it  was  without  any  order  from  those  instrumental  in 
placing  him  there,  and  it  was  the  duty  of  the  superintendent 
to  have  him  returned  to  the  institution,  as  much  so  as  it  would 
be  his  duty  to  return  a  youth  of  tender  years.  The  rules  must 
be  uniform,  otherwise  the  efficiency  of  the  institution  would  be 
destroyed.  We  are  therefore  of  the  opinion  that  the  superin- 
tendent acted  within  the  scope  of  his  authority,  and  the  return 
of  Fleming  was  not  a  legal  wrong.  Courts  will  not  and  do  not 
assume  the  authority  to  prescribe  rules  for  the  government  of 
institutions  of  this  character.  Their  authority  to  interfere 
arises  only  when  it  is  shown  that  a  rule  or  rules  are  unreason- 
able and  subversive  of  the  purposes  for  which  such  institutions 
are  established  and  maintained  by  the  state. 

We  are  of  the  opinion  that  the  rule  observed  by  the  authori- 
ties of  the  institution  and  enforced  against  Joseph  when  re- 
turned to  the  institution  upon  August  10,  1902,  is  not  an  un- 
rea.sonable  one.  Joseph's  own  testimony  is,  we  think,  enti- 
tled to  but  little  credit.  In  support  of  this  view  we  regard  it 
necessary  to  only  call  attention  to  his  testimony  respecting  his 
statement  to  Powell  relative  to  a  contract  with  the  Press  Pasty 
and  his  denial  of  such  contract,  and  that  he  simply  told  the 
falsehood  to  get  clear  of  his  inquisitor.  The  admitted  false- 
hood he  told  the  party  who  accosted  him  one  evening  after 
dark  within  the  enclosure  of  the  grounds  of  the  institution, 
and  the  statement  on  the  stand  that  he  had  been  put  in  the 
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care  of  the  conductor  when  he  came  from  Minneapolis  here, 
and  immediately  after  admitted  he  was  placed  in  the  care  of 
an  uncle  from  Minneapolis  to  Chicago  and  from  there  to  Co- 
lumbus in  the  care  of  a  cousin  of  his  mother's.  In  face  of  the 
testimony  of  the  nurse,  Frank  Goehlhart,  not  denied  by  Flem- 
ing, Fleming's  statement  of  the  treatment  he  received  while 
kept  on  the  third  floor  we  think  is  not  correct.  He  is  contra- 
dicted not  only  by  witnessc^s  of  the  defendants,  as  to  the  time 
he  was  kept  in  the  room  on  the  third  floor,  but  also  by  George 
Hill,  his  own  witness,  who  testifies  he  was  there  but  two  weeks, 
corroborating  defendants'  witnesses  upon  this  point. 

Upon  the  whole  record  we  think  that  the  verdict  in  this  case 
is  not  only  against  the  weight  of  the  evidence,  but  that  there 
is  no  evidence  to  supiwrt  it,  and  the  judgment,  therefore,  will 
be  reverced.  Cause  remanded  at  the  costs  of  defendant  in 
error. 

Smith  Bennett,  for  plaintiff  in  error. 

M,  E.  ThraUkill,  for  defendant  in  error. 


APPUCATION  OF  THE  FELLOW-SERVANT  ACT. 

[Circuit  Court  of  Hamilton  County.] 

The  Charles  Boldt  Glass  Co.  v.  George  Harris. 

Decided,  February  7,  1905. 

Negligence — The  Felloio-Servant  Rule — Applied  as  Between  Bricklay- 
ers and  a  Common  Laborer — Uncertainty  as  to  Whose  Act  Caused 
the  Injury. 

1.  Bricklayers  are  fellow-servants  of  a  common   laborer   over  whom 

they  have  no  further  control  than  to  signal  when  he  shall  send 
them  brick  or  mortar. 

2.  But  were  this  not  true,  a  common  laborer  could  not  recover  from 

his  employer  for  an  injury  resulting  from  being  struck  by  a 
brick  which  fell  from  a  high  scaffold,  unless  it  should  appear 
that  the  brick  was  dislodged  by  a  bricklayer,  and  not  by  his 
helper. 
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Swing,  J. ;  Jelke,  J.,  and  Qippen,  J.,  concur. 

Harris  brought  an  action  in  the  Court  of  Common  Pleas  of 
Hamilton  County  against  the  glass  company  for  damages  for 
injuries  received  while  working  for  said  company.  The  negli- 
gence alleged  in  the  petition  was  the  negligent  construction  of  a 
platform  and  the  negligent  conduct  of  the  bricklayers  working 
thereon.  By  this  negligence  it  is  alleged  a  brick  was  thrown 
down  the  shaft  or  chimney  which  struck  the  plaintiff,  Harris, 
on  the  head  producing  a  great  injury  to  him.  A  verdict  and 
judgment  was  rendered  in  favor  of  the  plaintiff  and  the  action 
in  this  court  is  to  reverse  this  judgment.     • 

The  undisputed  facts  are :  That  the  glass  company  was  build- 
ing a  brick  stack;  at  the  top  of  the  stack,  some  sixty  feet  from 
the  ground,  one  or  two  bricklayers  and  a  helper  were  working. 
Harris  was  what  witnesses  call  a  ''common  laborer."  He  was 
ordered  by  the  superintendent  of  the  company  to  **  attend  them 
masons  with  mortar  and  brick  just  as  they  called  for  it.''  His 
duty  under  this  command  was  to  wheel  brick  and  mortar  to 
an  arch-way  of  the  stack,  and  attach  a  hook  to  buckets  of  mortar 
or  brick  whichever  was  called  for  by  the  parties  working  at 
the  top  of  the  stack.  This  hook  was  attached  to  a  rope,  which 
by  means  of  a  horse  and  pulleys,  hoisted  the  brick  and  mortar 
to  the  top  of  the  stack  where  it  was  detached  by  the  helper, 
who  in  turn  handed  it  to  the  bricklayers,  who  worked  on  a 
platform  just  above  the  platform  on  which  the  helper  stood. 

The  only  authority  that  the  bricklayers  or  helper  had  over 
Harris,  or  at  least  in  this  case  exercised  over  him,  was  to  direct 
the  time  at  which  either  brick  or  mortar  was  to  be  hooked  to 
the  rope  to  be  sent  up.  Under  this  state  of  facts,  Harris  and 
those  working  at  the  top  of  the  stack  were  fellow-servants. 
33  0.  S.,  196;  37  0.  S.,  665;  70  0.  S.,  170. 

The  petition  alleged  that  Harris  was  struck  by  a  brick,  which 
was  thrown  from  the  platform.  The  evidence  fails  to  show 
what  Harris  was  struck  with.  That  he  was  struck  with  some- 
thing and  that  his  head  was  cut  and  that  he  was  quite  seriously 
injured  is  shown;  but  what  it  was  that  hit  him  is  not  shown, 
and  that  would  probably  be  immaterial  if  it  were  shown  that 
the  injury  was  caused  by  the  negligence  of  defendant.     But 
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what  set  the  substance  in  motion  that  hit  Harris  is  not  shown. 
The  evidence  clearly  shows  the  presence  of  two  men  working 
at  the  top  of  the  stack,  Whitaker,  a  bricklayer,  and  Davis,  a 
helper.  It  further  tends  to  show  the  presence  of  another, 
McCoy,  a  bricklayer,  although  McCoy  says  himself  that  he  was 
not  there  at  the  time;  but  whether  he  was  or  not,  we  think  it 
may  be  assumed  that  one  of  these  parties  set  the  object  in 
motion  which  hit  Harris.  But  we  are  unable  to  see  any  reason 
to  conclude  which  one  of  these  set  the  object  in  motion.  There 
is  absolutely  no  evidence  on  this  matter,  except  Whitaker 
testified  that  he  did  not,  and  to  the  same  effect  was  McCoy's, 
and  Davis  died  before  the  day  of  trial.  So  that  it  must  be 
pure  conjecture  for  the  jury  to  say  that  Whitaker  or  McCoy 
caused  it,  rather  than  Davis.  Davis  was  a  helper  and  it  is 
admitted  was  a  fellow-servant  of  Harris,  and  if  he  did  it,  Harris 
could  not  recover. 

While  the  petition  alleges  negliprcnee  in  the  construction  of 
the  platform,  there  is  no  proof  to  substantiate  this  allegation, 
and  no  proof  that  the  object  was  set  in  motion  by  reason  of 
anything  pertaining  to  the  platform. 

In  our  opinion,  the  judgment  is  contrary  to  law,  and  is  not 
sustained  by  sufficient  evidence,  and  should  therefore  be  re- 
versed. 

Jones  &  James  and  G.  B,  Groesheck,  for  plaintiff  in  error. 

Seneca  Behmyer,  for  defendant  in  error. 
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THE  STOCKHOLDERS*  LIABILITY  ACT  UNCONSTITUTIONAL. 

[Circuit  Court  of  Mahoning  County.] 

Swift  &  Company  v.  The  Youngstown  Baking  Company  et  al. 

Decided,   Maxch,   1905. 

Constitutional  Law — Liability  of  Stockholder  Attaches,  When — Acts  of 
April  29,  1902,  and  April  25,  1904,  Unconstitutional. 

The  act  of  the  General  AsBembly  of  April  29,  1902,  amending  and  re- 
pealing Section  3258  of  the  Revised  Statutes  fixing  the  liability 
of  stockholders  of  a  corporation,  so  far  as  it  amends  and  repeals 
original  Section  3258,  le  in  violation  of  Section  3  of  Article  XIII 
of  the  Constitution  of  the  state. 

Cook,  J.;  Laubie,  J.,  concurs;  Burrows,  J.,  dissents. 

Appeal  from  Common  Pleas  Court  of  Mahoninpr  County. 

This  is  an  action  to  enforce  the  statutory  liability  of  a  stock- 
holder of  The  Youngstown  Bakinpr  Company,  a  corporation  duly 
organized  under  the  laws  of  the  state  of  Ohio. 

All  the  liabilities  claimed  upon  arose  between  the  1st  day 
of  January,  1903,  and  May  2,  1903,  and  the  principal  question 
and  really  the  only  one  that  is  important  is:  Is  David  M. 
Ramsey,  as  such  stockholder,  liable  upon  such  claims  in  his  indi- 
vidual capacity? 

It  is  claimed  that  under  the  act  of  the  General  Assembly 
passed  April  29,  1902,  95  O.  L.,  page  312,  he  is  not. 

It  will  be  observed  that  all  the  liabilities  of  this  company 
arose  srubsequent  to  the  passage  of  this  act  and  that,  by  the 
terms  of  said  act,  the  stockholder  is  not  liable  until  the  corpo- 
ration becomes  unable  to  pay  the  claims  against  it.  The  pro- 
vision of  the  statute  is  as  follows: 

**  Section  3258.  The  stockholders  of  a  corporation  who  are 
the  holders  of  its  shares  at  a  time  when  its  debts  and  liabilities 
are  enforceable  against  them,  shall  be  deemed  and  held  liable, 
equally  and  ratably,  and  not  one  for  another,  in  addition  to 
their  stock,  in  an  amount  equal  to  the  stock  by  them  so  held, 
to  the  creditors  of  the  corporation,  to  secure  the  payment  of 
such  debts  and  liabilities;  and  no  stockholder  who  shall  trans- 
fer his  stock  in  good  faith,  and  such  transfer  is  made  on  the 
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books  of  the  company,  or  on  the  back  of  the  certificate  of  stock 
properly  witnessed  or  tendered  for  transfer  on  the  books  of 
the  comx>any  prior  to  the  time  when  such  debts  and  liabilities 
are  so  enforceable,  shall  be  held  to  pa^'  any  portion  thereof." 

David  M.  Ramsey  became  a  stockholder  in  said  corporation, 
holding  a  certificate  for  the  same  in  the  sum  of  fifteen  hundred 
dollars.  During  the  time  he  was  such  stockholder  debts  were 
contracted  by  the  corporation  in  a  considerable  amount,  but 
before  such  debts  became  enforceable  against  the  stockholders 
by  reason  of  the  inability  of  the  corporation  to  pay  the 
claims  against  it,  he  sold  his  stock  houa  fide  for  the  full 
consideration  of  fifteen  hundred  dollars,  and  the  transfer  of 
his  stock  was  regularly  made  upon  the  books  of  the  company 
to  a  party  that  is  unable  by  reason  of  insolvency  to  pay  the 
assessment  made  against  him. 

The  attorneys  for  Ramsey  deny  his  liability  under  the  pro- 
visions of  this  statute,  while  the  attorneys  of  Swift  &  Company 
claim  this  statute  is  unconstitutional  for  the  reason  that  it  vio- 
lates Section  3,  Article  XIII,  of  the  Constitution,  and  is  there- 
fore wholly  inoperative. 

It  is  conceded  that  the  Supreme  Court  has  distinctly  decided 
in  two  cases  under  the  statutes  that  preceded  the  act  of  April 
29,  1902,  that  the  stockholder  became  liable  at  least  as  guar- 
antor or  surety  from  the  date  that  the  debt  was  contracted, 
and  that  a  subsequent  sale  and  transfer  of  his  stock,  although 
made  houa  ficdely,  did  not  release  him  {^yiUxam  Brawn  v.  Will- 
iam  J.  Hitchcock,  36  0.  S.,  678 ;  llarpold  v.  Staboit,  46  0.  S., 
397). 

It  will  be  observed  by  reference  to  these  cases  that  the 
court  passed  upon  both  the  constitutional  provision  and  the 
statute  and  it  is  claimed  that  the  decisions  were  really  based 
upon  the  provisions  of  the  statute,  and  that  it  is  fully  within 
the  power  of  the  General  Assembly  to  change  the  provisions  of 
the  statute. 

The  majority  of  the  court  is  of  opinion  that  these  cases  dis- 
tinctly decide  that,  by  the  provision  of  Section  3  of  Article 
XIII  of  the  Constitution,  by  its  terms,  independent  of  the 
statute,  the  liability  of  the  stockholder  attaches  at  the  time 
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the  liability  is  incurred  by  the  corporation,  and  that  that  is 
the  settled  law  of  this  state  under  the  Constitution  as  construed 
by  the  Supreme  Court,  and,  therefore,  the  act  of  April  29, 
1902,  is  in  violation  of  the  Constitution  of  the  state  and  wholly 
inoperative.  The  same  holding  should  be  made  as  to  the  act 
of  April  25,  1904  (97  0.  L.,  390). 

Finding  and  decree  in  favor  of  plaintiff  against  the  defend- 
ant, David  M.  Ramsey. 

W.  W.  Zimmerman,  for  plaintiff. 

C.  A,  Manchester,  for  David  M.  Rams<\y. 


IMtNTiCAL  ACTS  PRESCRIBING  DIPPRRENT  PENALTIES. 

[Circuit  Court  of  Lorain  County.] 

Ro»wELL  Derby,  Jr.,  v.  The  State  op  Ohio. 
Decided,  November,  1902. 

Courts  of  Review — May  Determine  which  of  Two  Acts  is  in  Force — 
Where  Identical  Except  as  to  Penalty — Method  of  Determination 
— Better  Dismiss  One  Found  Ouilty — Than  to  Enforce  an  Unau- 
thorized Sentence — Fish  and  Game  Regulations — Criminal  Law. 

1.  Where  an  annual  volume  of  laws  contains  two  acts,  identical  except 

as  to  the  penalty  imposed,  and  both  signed  on  the  same  day,  it  is 
competent  for  a  reviewing  court,  having  before  it  the  case  of  an 
accused  person  sentenced  under  one  of  these  acts,  to  determine 
whether  the  act  under  which  sentence  was  pronounced  was  the 
one  actually  in  force. 

2.  In   determining  such   a  question,   resort  will   first   be   had   to   the 

Journals  of  the  two  houses  of  the  General  Assembly,  and  failing 
to  thus  establish  which  act  was  the  last  to  be  signed,  the  one 
which  appears  last  In  the  printed  volume,  and  to  which  the  com- 
piler of  that  volume  has  given  the  highest  number,  will  be  pre- 
sumed to  be  the  latest  expression  of  the  law-making  power  on 
that  subject. 

3.  To  permit  one  who  has  been  convicted  of  an  offense  against  the 

laws  of  the  state  to  go  scot  free,  is  a  much  less  serious  matter 
than  to  attempt  to  carry  Into  efFect  a  sentence  wholly  unauthorized 
by  law;  and  where  it  appears  that  the  sentence  imposed  is  without 
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authority  of  law,  the  accused  will  be  discharged,  notwithstanding 
the  time  within  which  the  sentence  might  be  corrected  has  long 
paseed. 

Marvin,  J.;  Hale,  J.,  and  Caldwell,  J.,  concur. 

The  plaintiff  in  error  was  arrested  and  brouirht  before  a 
justice  of  the  peace  upon  the  charj^e  of  havinpr  on  June  8,  1901, 
in  the  county  of  Lorain  and  state  of  Ohio,  ** unlawfully,  know- 
ingly, purposely  and  willfully  caught  certain  fish  by  means 
of  and  with  a  certain  device  called  a  seine.'' 

This  is  in  violation  of  the  statutes  of  Ohio.  The  affidavit 
making  the  charge  has  all  the  negative  averments  and  all 
other  averments  sufficient  to  describe  the  offense  under  the 
statute. 

Thereafter,  on  December  26,  1901,  the  case  came  on  for  trial 
before  the  justice  and  a  jury.  The  trial  was  not  completed 
until  December  27.  The  result  was  a  verdict  of  guilty  against 
the  defendant.  Motion  for  a  new  trial  was  filed  and  over- 
ruled, and  judgment  entered  upon  the  verdict,  and  on  Jan- 
uary 4,  1902,  the  court  pronounced  sentence  that  **R.  Derby, 
Jr.,  the  defendant,  pay  a  fine  of  $100,  and  in  case  of  neglect 
or  refusal  to  pay  said  fine,  be  imprisoned  in  the  workhouse 
for  the  full  period  of  fhirty  days,  or  until  the  amount  of  said 
fine  be  paid  or  secured  to  be  paid,  or  he  be  otherwise  legally 
discharged,  and  that  he  pay  the  cost  of  the  prosecution."  To 
which  sentence  the  defendant  excepted. 

To  reverse  this  judgment  and  sentence  of  the  justice  there 
was  filed  in  the  court  of  common  pleas  a  petition  in  error, 
together  with  a  transcript  of  the  docket  entries  made  by  the 
justice,  the  original  papers,  and  what  purports  to  be  a  bill 
of  exceptions.  This  bill  of  exceptions  does  not  set  out  all  the 
evidence  adduced  Ix^fore  the  justice,  so  that  there  was  pre- 
sented to  the  court  of  common  pleas  no  question  as  to  whether 
the  facts  warranted  the  conviction.  I'^pon  hearing  in  the  last- 
named  court  the  judgment  of  the  justice  was  affirmed. 

The  proceeding  in  this  court  is  brought  for  the  purpose  of 
reversing  the  judgment  of  affirmance  and  the  judgment  of 
the  justice. 
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Among  the  errors  complained  of  is  the  sentence  which  was 
pronounced  by  the  justice,  which  was,  that  the  plaintiff  in 
error  pay  a  fine  of  $100.  It  is  urged  on  behalf  of  the  plaintiff 
in  error  that  this  sentence  was  not  authorized  by  any  statute 
of  the  state  in  force  at  the  time  the  sentence  was  pronounced. 
This  necessitates  an  examination  of  the  statutes.  In  94  0.  L., 
321,  appears  a  statute  passed  as  an  amendment  to  Section 
6968,  Revised  Statutes.  This  statute  is  attested  by  the  speaker 
of  the  House  of  Representatives  and  the  president  of  the  Sen- 
ate, and  after  such  signatures  there  appears  in  the  printed 
volume  the  words  ** Passed  April  16,  1900,"  and  also  the  fig- 
ures and  letter  following,  *'206  G."  On  page  349  of  the  same 
volume  appears  a  statute  passed  as  an  amendment  to  the  same 
section.  This  is  also  attested  by  the  signatures  of  the  speaker 
of  the  House  of  Representatives  and  the  president  of  the  Sen- 
ate, and  after  such  signatures  appear  the  words  **  Passed 
April  16,  1900,"  and  the  figures  and  letter  '*22G  G."  By  the 
statute  first  mentioned  the  fine  for  the  offense,  of  which  the 
plaintiff  in  error  was  convicted,  is  fixed  at  not  less  than  $25 
nor  more  than  $100.  The  other  statute  fixes  the  fine  for  the 
same  offense  at  not  less  than  $25  nor  more  than  $50. 

It  is  manifest  that  both  these  statutes  can  not  be  in  force  at 
one  and  the  same  time;  for  the  maximum  fine  for  an  oiTense 
can  not  be  at  the  same  time  fifty  dollars  and  one  hundred 
dollars.  Under  the  rule  that  statutes  take  effect  from  the 
date  at  which  they  are  signed  by  the  presiding  officers  of  the 
two  houses  of  the  Legislature,  it  would  appear  from  what  has 
already  been  quoted  that  each  of  these  two  statutes  took  effect 
on  April  16,  1900,  and  though  it  is  admitted  on  the  part  of 
the  defendant  in  error  that  both  can  not  have  been  operative 
at  the  same  time,  yet  it  is  said  that  the  justice  might  have  as- 
certained by  evidence  which  one  of  the  statutes  was  as  a  matter 
of  fact  last  passed  by  the  Legislature,  because  it  is  said  that 
the  one  last  passed  must  be  the  one  in  force. 

It  is  further  urged  that  since  the  evidence  upon  which  the 
justice  acted  in  determining  which  of  these  statutes  was  last 
passed  is  not  before  this  court,  we  must  presume  that  he  did 
take   evidence,  and  that  the  evidence  was  such  as  to  justify 
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the  finding  that  the  statute  fixing  the  maximum  fine  at  $100 
was  last  passed.  This  is  urged  strenuously,  and  our  attention  is 
called  from  a  written  communication  from  the  attorney-general 
of  the  state,  in  which  this  argument  is  used.  However  plaus- 
ible the  argument,  it  is  manifestly  unsound.  It  overlool«  the 
proposition  that  courts  must  take  judicial  notice  of  the  stat- 
utes of  their  own  state  in  force  at  the  time.  It  must  be  con- 
ceded that  the  reading  of  the  two  statutes  does  not  disclose 
which  was  last  passed,  and  that,  therefore,  some  evidence  out- 
side of  the  reading  must  be  had ;  and  it  is  said  that  a  review- 
ing court  is  not  to  take  evidence  to  determine  a  fact  which  the 
lower  court  must  have  determined,  but  must  presume  that  the 
evidence  adduced  in  the  lower  court  was  such  as  to  justify 
the  conclusion  at  which  it  arrived.  If  this  is  so,  it  follows  that 
whenever  by  reason  of  the  bungling  manner  in  which  the 
Legislature  has  done  its  work,  or  the  bungling  manner  in 
which  the  printer  of  the  volume  of  the  statutes  has  done  his 
work,  leaves  it  uncertain  what  statute  was  last  passed,  a  re- 
viewing court  is  left  without  power  to  determine  that  question, 
if  it  has  been  determined  by  the  court  which  is  being  reviewed, 
and  the  evidence  upon  which  the  lower  court  acted  is  not  be- 
fore the  reviewing  court.  Is  it  possible  that  the  reviewing 
court  is  not  bound  to  determine  what  the  statute  is  on  a  given 
subject  because,  on  account  of  some  blunder,  the  printed  vol- 
ume of  the  statutes  does  not  distinctly  show  what  statute  is 
in   force? 

The  statute  found  in  94  O.  L.,  321,  is  designated,  **  House 
Bill  96,*'  and  that  found  on  page  349  is  designated,  *' Senate 
Bill  216,*'  and  hereafter  in  this  oi)inion  the  former  will  be 
spoken  of  as  **Bill  96"  and  the  latter  as  **Bill  216.'' 

Suppose  that  by  reason  of  the  carelessness  of  the  printer 
the  date  at  which  each  of  these  bills  was  passed  was  so  indis- 
tinctly printed  that  one  could  not  by  looking  at  the  bills  as 
printed,  determine  the  date,  and  the  lower  court  detennines 
upon  some  evidence,  no  matter  what,  that  the  date  appearing 
on  Bill  96  is  April  18,  and  that  the  date  appearing  on  Bill  216 
is  April  15,  and  so  holds  that  Bill  96  was  the  one  last  passed. 
The  evidence  upon  which  this  decision  was  made  is  not  brought 


CIRCUIT  COURT  REPORTS— NEW  SERIES.         95 

1905.]  Ix)raiu  County. 

before  the  reviewing  court,  but  the  plaintiff  in  error  offers 
to  show  that  the  date  of  Bill  96  is  April  15,  and  the  date  of 
Bill  216  is  lYpril  18,  is  it  possible  that  the  reviewing  court 
would  decline  to  examine  such  evidence?  Although  the  courts 
are  bound  to  take  judicial  notice  of  the  statutes  of  the  state 
in  force,  they  do  not  instinctively  know  what  statutes  are  in 
force,  but  must  ascertain  by  evidence;  ordinarily  the  evidence 
is  the  printed  volume  of  the  statutes,  but  where  such  printed 
volumes  leave  the  question  in  doubt,  it  is  clear  some  other  evi- 
dence must  be  resorted  to. 

If  this  proposition  is  not  sound,  then  if  the  penalty  provided 
in  Bill  96  were  imprisonment  in  the  county  jail  for  not  less 
than  ten  nor  more  than  thirty  days  without  any  fine  what- 
ever, and  a  conviction  was  had  before  a  justice  of  the  peace, 
and  sentence  of  imprisonment  pronounced  against  the  pris- 
oner, and  the  case  came  by  proper  proceedings  in  error  before 
a  reviewing  court,  the  court  would  be  bound  to  presume  that 
the  lower  court  had  acted  upon  sufficient  evidence,  and  the 
judgment  and  sentence  would  be  affirmed. 

Or,  suppose  that  the  penalty  provided  in  Bill  216  was  a  fine 
of  not  less  than  $25  nor  more  than  $100,  without  any  impris- 
onment, and  a  conviction  was  had  before  a  justice,  and  the 
sentence  pronounced  that  the  prisoner  pay  a  fine  of  $50,  the 
reviewing  court  would  be  bound  to  hold  that  the  lower  court 
had  acted  upon  sufficient  evidence  as  to  what  statute  was  in 
force,  and  so  both  sentences  would  be  affirmed  by  the  review- 
ing court. 

These  two  cases  might  both  happen  in  the  same  county  and 
on  the  same  day,  and  we  should  have  the  absurd  position  of 
a  reviewing  court  affirming  a  sentence  of  imprisonment  in 
the  one  case,  where,  if  one  statute  were  in  force,  there  could 
be  no  imprisonment,  and  affirming  another  judgment  where 
a  fine  was  imposed,  and  where,  if  the  other  statute  were  in 
force,  there  could  be  no  fine. 

In  the  case  of  Iowa  v.  Clare,  5  la.,  509,  it  was  held  that  the 
appellate  court  will  inform  itself  and  take  cognizance  of  the 
true  reading  of  a  statute  by  referring  to  the  original  act  on 
file  in  the  office  of  the  secretary  of  state. 
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A  examination  of  this  case  shows  a  distinct  holding  by  the 
Supreme  Court  that  the  reviewing  court  will  examine  for  it- 
self the  question  of  what  statute  is  to  govern  the  particular 
case,  and  that  without  reference  to  what  examination  was 
made  or  evidence  relied  upon  by  the  trial  court.  This  case 
is  cited  with  approval  in  Koekler  v.  Hill,  14  N.  W.  Rep.,  738; 
15  N.  W.  Rep.,  609. 

It  seems  clear  that  the  reviewing  court  can  not  escape  the 
responsibility  of  determining  what  statute  was  in  force  at  the 
time  the  sentence  was  pronounced,  and  the  question  follows: 
How  shall  that  be  ascertained  in  a  case,  where,  by  reason  of 
the  blundering  of  the  Legislature,  the  statutes  appear  to  have 
both  been  passed  at  the  same  time? 

No  case  has  been  found  in  Ohio  where  this  question  has  been 
raised  in  a  proceeding  in  error;  but  it  is  settled  that  where 
it  becomes  necessary  by  some  means  other  than  by  the  author- 
ized printed  volume  of  the  statutes  to  ascertain  at  what  date 
a  statute  takes  effect,  resort  may  be  had  to  the  journals  of 
the  two  houses  of  the  General  Assembly. 

In  the  case  of  State  v.  Mayor  of  Perry shurgh,  14  Ohio  St., 
472,  the  Supreme  Court  holds  that  resort  may  be  had  to  the 
journals  of  the  two  houses  of  the  General  Assembly  to  deter- 
mine at  what  date  statutes  passed  the  two  houses.  In  that 
case  it  became  material  because  a  statute  provided  in  these 
words:  **This  act  shall  take  effect  from  and  after  the  fif- 
teenth day  of  May  next.*' 

This  statute  was  passed  in  1852,  and  was  signed  by  the  pre- 
siding officers  of  the  two  houses  on  May  3  of  that  year,  and 
the  question  was,  did  it  take  effect,  an  May  15,  1852,  or  May 
15,  1853?  If  it  was  passed  on  May  3,  1852,  and  was  to  take 
effect  on  the  fifteenth  day  of  the  next  May,  then  the  date  of 
taking  effect  would  clearly  be  May  15,  1853.  But  it  was  urged 
that  it  was  actually  passed  in  April,  1852,  in  which  case  the 
fifteenth  day  of  May  next  would  be  the  fifteenth  day  of  May, 
1852.  For  the  purpose  of  determining  this  question  the  Su- 
preme C^nirt  looked  to  the  journals  of  the  two  houses  and 
found  that  the  statute  was  actu«illy  passed  on  April  28,  1852, 
and  so  held  that  it  took  effect  on  May  15,  1852. 
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An  examination  of  the  journals  of  the  two  houses  of  the 
Seventy-fourth  General  Assembly  of  Ohio  diaeloses  this  state 
of  facts:  Bill  96  was  introduced  in  the  House  and  passed  its 
first  reading  on  January  15,  1900  (House  Journal,  page  54) ; 
it  passed  its  second  reading  and  was  referred  to  the  commit- 
tee on  fish  culture  and  game  on  January  16,  1900  (House 
Journal,  page  58) ;  this  committee  reported  the  bill  back  to 
the  House  and  recommended  its  passage  on  March  8,  1900 
(House  Journal,  page  417);  it  passed  its  third  reading;  was 
referred  to  a  special  committee  of  one  for  amendment;  the 
amendment  at  once  reported,  and  the  bill  passed  the  House 
on  March  27,  1900  (House  Journal,  page  614),  and  on  April 
12  it  was  passed  by  the  Senate  without  amendment  (Senate 
Journal,  page  681). 

Bill  216  was  introduced  and  read  the  first  time  in  the  Sen- 
ate March  1,  1900  (Senate  Journal,  page  252) ;  it  passed  its 
second  reading  and  was  referred  to  the  committee  on  fish  cul- 
ture and  game  on  March  2,  1900  (Senate  Journal,  pap^e  258) ; 
it  was  reported  ba-ck  by  the  committee,  with  several  amend- 
ments, which  were  at  once  agreed  to,  on  March  16,  1900  (Sen- 
ate Journal,  354);  it  was  read  the  third  time;  amended  and 
passed  the  Senate  on  March  21,  1900  (Senate  Journal,  page 
388).  The  bill  then  went  to  the  House,  and  on  April  14,  1900, 
the  bill  with  certain  amendments  introduced  in  the  House  was 
passed  by  the  House  (House  Journal,  page  984).  On  the  same 
day  the  Senate  received  a  message  from  the  House  as  to  its 
action,  and  the  Senate  concurred  in  the  amendments  made  in 
the  House,  and  finally  passed  the  bill  as  amended  (Senate 
Journal,  page  772). 

It  will  be  seen  that  the  last  action  of  the  House  on  Bill  96 
was  March  27,  and  that  the  last  action  of  the  Senate  on  the 
same  bill  was  April  12;  that  the  last  action  of  the  House  on 
Bill  216  was  April  14,  and  the  last  action  of  the  Sc^nate  on 
this  bill  was  on  the  same  date.  It  follows  that  Bill  216  was 
the  last  expression  of  the  Legislature  on  the  matter  under 
consideration,  and  was,  therefore,  at  the  time  the  sentence 
complained  of  in  this  action  was  pronounced,  the  law  of  the 
state  on  that  subject. 


98         CIRCUIT  COURT  REPORTS-NEW  SERIES. 

Derby  v.  State  of  Ohio.  [Vol.  VI,  N.  S. 

So  far  as  the  signinj?  of  these  bills  is  concerned,  House  Jour- 
nal 1021  shows  that  Bill  96  was  sigiu^d  by  the  speaker  in  the 
presence  of  the  House  on  April  16,  and  that  later  on,  on  the 
same  day,  Bill  216  was  so  signed  by  the  speaker  (House  Jour- 
nal, 1031).  On  the  same  day  the  president  of  the  Senate 
signed  Bill  216  in  the  presence  of  the  Senate  (Senate  Jour- 
nal, 819),  and  later  on,  on  the  same  day,  signed  Bill  96  (Sen- 
ate Journal,  823).  So  that  we  get  no  aid  from  the  actual 
time  of  the  signing  of  the  bills,  for  as  to  one  of  the  presiding 
oflScers  Bill  96  was  signed  last,  and  as  to  the  other.  Bill  216 
was  signed  last. 

That  whoever  prepared  these  bills  for  publication  under- 
stood that  they  took  effect  in  the  order  in  which  it  is  found 
by  this  opinion  they  did  take  effect,  is  made  probable 
both  from  the  fact  that  Bill  96  is  printed  earlier  in  the  vol- 
ume, to-wit,  94  0.  L.,  at  page  321,  the  other  being  printed  at 
page  349,  and  also  by  the  figures  and  letters  printed  with  each 
bill  as  hereinbefore  quoted.  Bill  96  being  designated  as  ''Gen- 
eral Law  206,"  and  Bill  216  being  designated  as  **  General 
Law  226."  From  what  has  been  said  it  follows  that  the 
sentence  pronounced  against  the  plaintiff  in  error  was  not 
authorized  by  the  statutes  of  the  state  at  the  time  it  was  pro- 
nounced, and  that  the  judgment  of  the  court  of  common  pleas, 
affirming  such  sentence,  and  the  judgment  of  the  justice  in 
pronouncing  such  sentence  should  be  reversed,  and  as  the  time 
has  long  since  passed  for  the  pronouncing  of  sentence  by  the 
justice,  and  his  jurisdiction  to  pronounce  sentence  is  lost,  it 
follows  that  the  plaintiff  in  error  must  be  discharged. 

If  it  be  said  that  this  results  in  permitting  one  who  has 
violated  a  criminal  statute  of  the  state  to  go  scot  free,  and 
that  this  ought  not  to  be,  the  answer  is  that  it  is  better  that 
one  so  violating  the  law  shall  go  unpunished  than  that  the 
courts  pronounce  and  carry  into  effect  a  sentence  wholly  un- 
authorized by  law.  Respect  for  the  law  will  not  be  encouraged 
or  strengthened  by  undertaking  to  administer  as  law  that 
which  is  in  violation  of  law.  Fortunately  the  present  Legisla- 
ture, probably  having  discovered  the  difficulty  w^hich  has  arisen 
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in  this  case,  or  in  any  event,  having  discovered  the  inconsistency 
of  the  two  statutes,  has  repealed  them  both  and  substituted 
another  in  their  stead. 


BENEFITS  FROM  STREET  IMPROVEMENT. 

[Circuit  Court  of  Franklin  County.] 

JouN  L.  Waldsciimidt  et  al  v.  Willis  G.  Bowland, 
Treasurer. 

Decided,  March  25,   1905. 

Street — Difficulty  of  Fixing  Benefits  from  Improvement  of — Judgment 
of  Experts — Estoppel  as  to  Grantees — Seeking  to  Escape  Assess- 
ment, 

1.  In   fixing  the  market  value  of  property,   and   its  enhancement   in 

value  from  a  street  improvement,  greater  weight  attaches  to  the 
opinions  of  experts  who  base  their  judgment  upon  actual  sales, 
than  to  the  opinions  of  residents  who  have  purchased  property 
in  the  neighborhood  for  permanent  homes,  and  give  little  con- 
sideration to  its  market  value  as  it  may  be  affected  from  time  to 
time  by  various  oauses. 

2.  Estoppel  arises  against  a  grantee  seeking  to  escape  payment  of  a 

stieet  assessment,  where  it  clearly  appears  that  the  assumption 
of  that  particular  assessment  by  him  constituted  part  of  the  pur- 
chase price. 

3.  Estoppel  also  arises  as  to  a  grantee  who  purchased  after  the  reso- 

lution declaring  the  necessity  of  the  improvement  and  the  or- 
dinance ordering  the  improvenuent  were  passed,  but  before  the 
passage  of  the  ordinance  assessing  the  property. 

4.  But  where  the  provisions  in  a  deed  as  to  payment  of  a  street  as- 

sessment does  not  specify  any  particular  asse«ssment  for  the  im- 
provement of  any  particular  street,  estoppel  does  not  arise  against 
resistance  by  the  grantee  of  collection  of«an  assessment. 

Sullivan,  J.;  Wilson,  J.,  and  Dustin,  J.,  concur. 

That  the  abutting?  property  is  specially  benefited  by  a  strwt 
improvement  of  the  character  made  upon  this  street,  there  is 
certainly  no  question.  The  exact  extent  of  such  special  benefit 
is  frequently  difficult  of  definite  proof. 

The  present  case  is  no  exception  to  this  rule.  It  is,  as  in  this 
case,  so  often  a  matter  of  opinion,  as  to  make  it  most  difficult, 
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at  least  for  the  courts,  to  determine  to  an  absolute  certainty 
the  benefits  conferred.  In  this  case,  with  but  two  exceptions, 
all  the  witnesses  called  by  plaintiffs  here  testified  that  the  abut-, 
ting  property  was  worth  no  more  after  than  before  the  im- 
provement. The  majority  of  those  so  testifying  are  owners  and 
occupiers  of  abutting  property,  and  liable  for  the  assessments. 
The  testimony  of  nearly  all  the  witnesses  called  is  to  the  effect 
that  the  property  along  this  street  is  owned  and  occupied  by 
persons  who  purchased  the  property  for  permanent  homes,  and 
not  for  speculation  or  sale,  and  hence  the  opinions  expressed  as 
to  the  market  value  before  and  after  the  improvement  had  for 
their  basis  only  two  or  three  sales  of  property  on  this  street. 
We  think  it  may  be  safely  assumed  that  one  who  purchases  for 
and  occupies  property  as  a  permanent  home  gives  to  the  mar- 
ket value  of  his  property  as  it  may  be  affected  by  various  causes 
from  time  to  time  no  consideration.  It  is  not  for  sale  and  was 
not  purchased  for  sale  and  hence  what  its  market  price  may  be 
gives  him  little  or  no  concern.  This  can  not  be  said  to  be  the 
case  with  those  who  purchase  to  sell,  or  would  sell  if  they 
could  realize  a  profit.  Neither  can  it  be  said  of  those  persons 
who  make  it  a  business  to  negotiate  both  sales  and  purchases, 
and  who  necessarily  must  be  informed  as  to  the  various  causes 
affecting  the  m<arket  value  of  real  estate.  The  opinions  of  such 
persons,  however,  are  to  be  viewed  in  the  light  of  actual  sales, 
when  a  sufficient  number  have  been  made  to  indicate  with  a 
degree  of  certainly  at  least  the  market  value.  In  this  case  we 
have  the  witnesses  for  plaintiffs,  with  the  exception  above  stated, 
testifying  that  the  abutting  property  received  no  special  benefit 
from  the  improvement,  whilst  those  called  by  the  defendant 
with  one  or  two  exceptions  were  experts,  men  engaged  in  ne- 
gotiating sales,  who  testified  that  the  special  benefits  were  from 
$8  to  $10  to  $15  per  front  foot.  The  amount  fixed  below,  upon 
this  same  testimony,  reduced  the  assessment  one  dollar  and 
fifty  cents  per  front  foot.  The  trial  judge  being  familiar  with 
the  street  and  abutting  property  took  the  pains  of  making  a  i)er- 
sonal  view  of  both. 

Louis  Sidensticker,  called  by  plaintiffs,  who  owns  and  occu- 
pies property  on  this  street    and  is  assessed  for  the  improve- 
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ment,  states  that  in  his  judgement  the  special  benefits  to  the 
property  was  about  $6.50  a  front  foot.  The  judprment  of  this 
witness  impressed  this  court  very  favorably.  If  he  was  preju- 
diced at  all,  it  is  safe  to  assume  it  would  be  iii  favor  of  the 
plaintifTs.  Ilis  testimony  impresses  the  court  that  he  was  with- 
out prejudice.  lie  purchase<l  a  lot  of  some  31  feet  front 
before  the  improvement,  payinpr  $1,200,  which  in  his  judcr- 
ment  was  $200  more  than  its  market  value  at  the  time,  and 
that  after  the  improvement  its  market  value  was  increased  at 
least  $200— makinjr  the  special  benefits  per  front  foot  about 
$6.50.  He  explains  why  he  paid  more  than  the  market  value 
when  he  purchased.  The  testimony  of  the  expert  witnesses, 
in  view  of  all  the  testimony  as  to  the  few  sales  made,  we  think 
place  the  benefits  too  high,  and  whilst  absolute  certainty  is  not 
possible,  we  are  of  the  opinion  that  the  asses.sment  as  reduced 
by  the  court  below  is  correct,  and,  therefore,  on  the  question  of 
benefits,  the  decree  of  this  court  will  be  the  same. 

The  language  appearing  in  the  deed  of  Barbara  Meinert  to 
Peter  G.  Meinert  creates  an  estoppel  against  the  grantee.  The 
assumption  by  him  to  pay  the  assessment  in  controversy  con- 
stituted a  part  of  the  consideration  for  the  premises,  or,  to  put 
it  more  concisely,  the  assessment  together  with  the  amounts  of 
money  expressed  in  the  deed  constituted  the  whole  considera- 
tion. There  is  no  ambiguity  in  this  provision  of  the  deed,  and 
no  presumption  arises  that  it  was  intended  the  language  used 
should  be  construed  to  mean  any  other  than  the  ordinary  sig- 
nification of  the  words.  We  are  of  the  opinion,  that  this  pro- 
vision in  the  deed  comes  clearly  within  the  Caldwell  case  re- 
ported in  37  L.  B.,  270.  The  assessments  are  named  in  this 
provision  of  the  deed,  being  those  for  the  improvement  of  Third 
street  in  front  of  said  premises. 

Benjamin  Smith  by  consent  of  defendant  and  leave  of  this 
court  was  made  a  party  plaintiff  after  the  appeal.  He  is  the 
owner  of  Lot  141,  Jaeger  addition  to  the  city,  abuttinir  upon 
Third  street  and  is  as.sessed.  He  purchased  from  Nicholas  S.  Oh- 
ler.  takine:  a  deed  therefor  July,  1892,  in  which  the  following  pro- 
vision appears  in  the  covenants  of  the  deed:  **Pree  and  clear 
from  all   incumbrances  whatsoever  except  the  taxes  for  1892 
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and  all  assessments  for  the  improvement  of  Third  street  under 
the  Taylor  Law,  which  pfrantee  assumes  and  agrees  to  pay  as 
part  of  the  purchase  money  herein.** 

Plaintiff,  Smith,  contends  that  this  provision  in  the  deed  does 
not  constitute  an  eetoppel  and  that  he  has  a  lej^al  ri<?ht  to 
challenge  the  assessment.  The  reason  assigned  for  this  conten- 
tion is  that  at  the  date  of  the  deed  the  assessment  ordinance 
had  not  been  passed.  We  think  this  contention  is  not  good,  as 
the  resolution  declaring  the  necessity  for  the  improvement  was 
passed  by  the  city  council  July  19,  1891,  and  the  ordinance 
ordering  the  improvement  was  passed  August  24,  1891.  The 
provision  in  the  dee<l  in  view  of  the  passage  of  the  foregoing 
resolution  and  ordinance  on  the  dates  above  stated,  and  that 
council  passed  the  ordinance  assessing  the  property  Septem- 
ber 26,  1892,  a  few  days  after  the  purchase  by  Smith,  support 
the  conclusion  that  the  parties  knew  that  the  assessment  was  a 
lien  upon  the  property,  and  also  the  amounts  of  same  at  the 
date  of  the  deed,  and  the  assumption  by  Smith  to  pay  the 
same  as  a  part  consideration  for  the  property  was  with  knowl- 
edge of  the  amount  of  the  assessment. 

Daniel  Ilellwig  purchased  from  Henry  Stehle  January  11, 
1892,  after  the  resolution  to  improve  and  ordinance  ordering 
the  improvement  and  before  the  assessing  ordinance  was  passed. 
The  provision  in  his  deed  does  not  specify  any  particular  as- 
sessment for  the  improvement  of  any  particular  street,  hence  it 
can  not  be  said  that  the  assumption  expressed  in  his  deed  re- 
lated to  and  covered  the  assessment  alone  upon  Third  street 
for  which  reason  we  think  he  is  not  estopped. 

The  decree  of  this  court  will,  therefore,  be  the  same  as  that 
of  the  court  below  on  the  question  of  estoppel  excepting  there- 
from Daniel  Ilellwig— and  also  that  Smith  is  estopped  from 
challenging  the  assessment.  There  will  be  abated  from  the  as- 
sessment upon  the  Hellwig  property  the  sum  of  $1.50  per  front 
foot,  and  that  he  pay  whatever  may  remain  of  the  assessment 
after  sueh  abatement  and  the  costs  may  be  taxed  as  in  the  de- 
cree of  the  court  Inflow. 

0.  77.  Mosicr,  for  plaintiff. 

J.  M.  Butler,  for  defendants. 
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CONCURRENT  RESPONSIBILITY  AT  STEAM  AND  STREET 
RAR^WAY  CASES. 

[Circuit  Court  of  Hamilton  County.] 

Clara  Kopp  v.  B.  &  0.  S.  W.  Ry.  Co.* 

Decided,  December  16,  1903. 

Railtoays — Duty  of  Operating  Gates— At  Steam  and  Street  Railway 
Crossings — Not  Dispensed  with   by   Section  ^iiZ-^— Negligence. 

The  provision  in  Section  3443-6,  Revised  Statutes,  requiring  that  be- 
fore a  street  car  crosses  a  steam  railroad  track  at  grade  some  em- 
ploye of  the  street  railroad  company  shall  go  ahead  and  ascertain 
whether  the  way  is  clear  and  free  from  danger  before  the  car 
proceeds  to  cross  the  track,  does  not  relieve  the  steam  railroad 
company  from  the  duty  of  operating  its  gates  at  such  crossings 
in  a  manner  Indicating  to  persons  in  charge  of  an  approaching 
street  car  whether  or  not  the  crossing  may  be  made  without 
danger.  Duties  concurrent  in  point  of  time  are  imposed  upon 
both  companies,  and  a  failure  of  either  to  perform  in  that  re- 
spect will  render  it  liable  for  injuries  resulting  from  such  neg- 
ligence. 

GipPEN,  J. ;  Jelke,  J.,  and  Swing,  J.,  concur. 

Counsel  for  defendant  in  error  assumes  that  Section  8443-6, 
Revised  Statutes,  ppovidinp  thht  before  a  street  car  shall  cross 
over  a  railroad  track  at  ^rade,  some  employe  of  the  company 
shall  go  ahead  and  ascertain  if  the  way  is  clear,  n^lieves  thv* 
steam  railroad  company  of  the  duty  of  so  operating  its  gates 
as  to  indicate  to  the  perstm  operating  the  street  car  whether  the 
track  is  clear.  There  is  nothing  in  the  statute  that  warrants 
such  conclusion,  and,  having  been  enacted  for  the  protection 
of  the  passengers,  there  can  arise  no  implication  that  the 
Legislature  intended  to  expose  them  to  danger  by  releasing  the 
railroad  company  from  the  duty  of  exercising  ordinary  care. 
On  the  contrary  it  was  evidently  intended  to  furnish  an  addi- 
tional safeguard  to  the  passengers  who  have  no  control  over  the 
management  of  the  street  car. 


^Affirmed  by  the  Supreme  Court  without  report,  70  Ohio  State,  436. 
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At  the  very  time  that  it  became  the  duty  of  the  railroad  com- 
pany to  lower  its  grates  to  indicate  the  approach  of  a  train,  it 
was  also  the  duty  of  the  street  railway  company  by  its  employe 
to  go  ahead  and  see  if  the  way  was  clear.  The  failure  of  each 
of  the  companies  to  perform  such  duty,  concurred  one  with  the 
other  in  causing  the  accident.  There  was  no  appreciable  differ- 
ence in  the  time  when  the  failure  to  perform  the  duty  by  the 
respective  companies  occurred.  The  two  ran  together,  and  were 
the  direct  cause  of  the  collision. 

In  the  ease  of  Cincinnati  St.  Ry.  Co.  v.  Murray,  53  Ohio  St., 
570,  both  the  street  railway  company  and  the  steam  railroad 
company  were  held  liable  upon  a  state  of  facts  similar  to  that 
in  the  case  before  us;  except  in  that  case  the  railroad  company 
was  operating  its  train  of  cars  in  a  negligent  manner. 

It  may  be  said  of  that  case  that  notwithstanding  the  gates 
were  up,  and  notwithstanding  the  employe  of  the  street  rail- 
way company  failed  to  go  ahead  to  see  if  the  way  was  clear, 
still  the  collision  would  probably  not  have  occurred  had  the 
employes  of  the  railroad  company  operating  the  train  given 
some  signal  of  the  approaching  train,  and  that  the  failure  to  do 
so  was  the  direct  cause  of  the  accident,  and  therefore  the  street 
railway  company  was  not  liable.  But  the  court  evidently  con- 
sidered the  three  causes,  although  distinct  and  independent,  as 
concurring  to  cause  the  collision. 

We  think,  therefore,  that  the  common  pleas  court  erred  in  ar- 
resting the  case  from  the  jury,  and  the  judgment  will  be  re- 
vei'sed. 

Theodore  IJorstman,  for  plaintiff  in  error. 

A.  W.  Goldsmith,  for  defendant  in  error. 
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CONSTRUCTION  OP  THE  WORD  *'HEIR." 

[Circuit  Court  of  Lake  County.] 

Prank  H.  Todd  v.  Lena  E.  Todd,  Executrix,  and 
Elsie  A.  Davis. 

Decided,  January,  1905. 

Words  and  Phrases — Hoto  '*Heir'*  Should  he  Construed — As  Used  in 
Section  6098 — Defense  Against  Claims  Filed  uHth  the  Executors- 
Devisees  and  Legatees — Parties, 

The  word  "heir"  in  Section  6098,  Revised  Statutes,  may  be  construed 
to  mean  devisees  and  legatees,  and  as  such  have  the  right  to 
file  In  th«  probate  court  a  written  requisition  on  the  executor  to 
disallow  and  reject  any  claim  presented  for  allt)wance;  and  such 
devisees  and  legatees  are  proper  parties  in  any  action  brought 
upon  a  claim  rejected  under  such  requisition,  and  have  th«  right 
to  defend  against  such  claim. 

Cook,  J.;  Burrows,  J.,  concurs;  Laubie,  J.,  dissents. 

Error  to  Lake  County  Common  Pleas  Court. 

Plaintiff,  Frank  H.  Todd,  is  the  husband  of  the  defendant, 
Lena  E.  Todd,  the  executrix  of  the  last  will  and  testament  of 
William  A.  Davis,  deceased,  who  is  also  the  daughter  of  the  de- 
ceaaed;  Elsie  A.  Davis,  the  other  defendant,  is  the  widow  of 
the  deceased.  Frank  H.  Todd,  who  is  a  physician,  presented  a 
claim  for  medical  services  rendered  decedent,  to  the  executrix, 
his  wife,  for  allowance,  and  she  allowed  the  same  as  a  just 
and  valid  claim  against  the  estate  of  the  decedent.  Afterwards 
the  widow,  Elsie  A.  Davis,  filed  a  written  requisition  in  the 
probate  court  requiring  the  executrix  to  disallow  the  claim, 
and  entered  into  the  necessary  undertaking  with  sufficient  surety, 
which  was  approved  by  the  court;  and  thereupon  the  executrix 
withdrew  her  allowance  of  the  claim  and  disallowed  the  same 
as  she  was  required  to  do. 

Frank  H.  Todd  then  brought  suit  upon  the  claim  against 
Lena  E.  Todd,  the  executrix,  and  Elsie  A.  Davis,  the  widow. 
The  executrix  made  no  defense  in  the  action,  but  the  widow, 
Elsie  A.  Davis,  filed  an  answer  contesting  the  validity  of  the 
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claim  upon  several  grounds,  principally  that  the  plaintiff  never 
intended  to  charge  for  the  services,  if  any,  he  rendered,  and, 
if  he  did,  the  claim  was  settled  by  an  agreement  between  the 
plaintiff,  the  executrix,  and  herself,  by  which  agreement  she 
was  to  take  the  provision  made  for  her  in  the  will,  and  the 
executrix,  the  daughter,  Lena  E.  Todd,  was  to  take  the  provi- 
sion made  for  her  under  the  will,  and  the  claim,  if  any,  he, 
Prank  II.  Todd,  had,  was  to  be  canceled;  and  thereupon  the 
widow,  Elsie  A.  Davis,  after  the  making  of  the  claimed  agree- 
ment elected  to  take  under  the  will.  There  was  no  personal 
property  for  distribution.  The  testator  only  owned  two  par- 
cels of  real  estate,  one  of  which  he  devised  to  his  said  daugh- 
ter, and  the  other  parcel  to  his  wife,  to  be  in  lieu  of  her  dower 
and  all  her  rights  statutory  or  otherwise,  in  his  estate.  The 
case  was  tried  to  the  court,  a  jury  being  waived,  and  the  court 
rendered  judgment  against  the  plaintiff,  and  error  is  now  pros- 
ecuted in  this  court. 

The  court  is  united  upon  the  question  that  under  the  evi- 
dence the  court  decided  the  ca«i  properly,  but  we  are  not  united 
as  to  whether  or  not  the  defendant,  Elsie  A.  Davis,  was  a 
proper  party  to  the  action  with  power  to  make  such  defense. 

This  question  was  not  made  below,  neither  was  it  made  in 
argument  before  us,  but  under  the  pleadings  it  no  doubt  arises 
and  must  be  determined. 

It  is  claimed  that  Elsie  A.  Davis  was  not  an  heir,  and,  there- 
fore, could  not  file  a  requisition  upon  the  executrix  to  disallow 
the  claim.  It  is  conceded  that  the  property  that  she  elected 
to  take  under  the  will  would  have  been  imperiled  by  the  judg- 
ment, if  one  had  been  obtained,  but  it  is  said  although  that 
may  be  so,  yet  she  must  wait  until  her  property  is  attempted 
to  be  subjected  to  the  payment  of  the  judgment  and  then  re- 
strain the  attempted  wrong,  or  file  exceptions  to  the  account  of 
the  executrix  to  the  allowance  of  the  husband's  claim. 

Is  such  the  law  ?    The  majority  of  the  court  think  not. 

Section  6098,  Revised  Statutes,  provides  as  follows: 

**If  any  heir,  or  creditor  of  a  deceased  person,  or  any  person 
who  has  purchased,  or  claims  to  hold,  by  purchase  or  other- 
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wise,  from  such  heir,  any  lands  or  other  property  inherited  by 
such  heir  from  such  decedent,  shall  file  in  the  probate  court  of 
the  county  in  which  administration  is  taken  out  on  any  estate, 
a  written  requisition  on  the  administrator  or  executor,  to  dis- 
allow and  reject  any  claim  presented  for  allowance,  and  whether 
said  claim  has  been  allowed  or  not,  but  which  has  not  been 
paid  in  full,  and  shall  enter  into  an  undertaking?,  with  sufficient 
surety  to  be  approved  by  the  probate  jud^e,  conditioned  to  pay 
all  costs  and  expenses  of  contesting  such  claim,  in  case  it  sihall 
be  finally  allowed,  such  claim  shall,  in  such  case,  be  disallowed 
and  rejected  by  such  administrator  or  executor,  and  the  holder 
of  such  claim  shall  be  required,  within  six  months  after  such 
rejection  of  such  claim,  to  bring  his  action  against  such  ad- 
ministrator or  executor,  to  enforce  such  claim,  and  if  he  re- 
cover, the  judgment  shall  be  against  the  said  administrator  or 
executor ;  and  in  such  action,  such  heir,  creditor,  or  other  person 
claiming  to  hold  such  property,  shall  be  made  a  party  defend- 
ant with  such  administrator  or  executor,  and  shall  have  the 
right  to  plead  and  make  any  defense  to  such  action  which  such 
administrator  or  executor  could  make;  whenever  such  written 
requisition  and  undertaking  shall  be  so  filed  in  the  probate 
court,  the  probate  judge  shall  at  once  notify  such  administrator 
or  executor  thereof;  and  such  administrator  or  executor  shall 
thereupon  at  once  notify  the  holder  of  such  claim  that  such 
claim  is  rejected  and  disallowed." 

What  was  the  intent  of  the  Legislature  in  the  use  of  the  word 
**heir"?  The  word  **heir''  as  it  is  generally  understood  has  a 
very  broad  signification  and  as  the  provision  of  Section  6098 
is  remedial  in  its  nature,  the  word  should  not  be  considered  a 
technical  one  or  restricted  in  its  meaning,  without  there  is  some 
controlling  reason  for  doing  so. 

But  in  its  legal  or  technical  signification  under  our  statute 
it  includes  widow,  as  a  widow  may  inherit  property  (Revised 
Statutes,  4158-59).     Bouvier  in  his  law  dictionary  says: 

**The  word  *heir'  in  its  strict  and  technical  import  applies 
to  the  person  or  persons  appointed  by  law  to  succeed  to  the 
estate  in  cases  of  intestacy  (Second  Bla.  Com.,  201;  52  111., 
62;  139  M,  433;  37  S.  C,  255).'' 

In  wills  in  order  to  effectuate  the  intention  of  the  testator 
the  word  heir  is  sometimes  construed  to  mean  the  next  of  kin 
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(1  Jac.  &  W.,  388;  51  N.  J.  Eq.,  1);  and  statutory  next  of 
kin  (41  L.  T.  R^p.,  N.  S.,  209 ;  Second  Hawkes,  472).  ''The  word 
heirs  can  be  construed  as  distributees  or  representatives"  (84 
Penn.,  245);  and  children  (AmbL,  273;  36  S.  C,  38;  87  Ga., 
239;  91  Tenn.,  119;  62  N.  H.,  558;  117  Id.,  308);  under  the 
term  ** heirs  at  law"  a  widow  has  been  allowed  to  share  (158 
Mass.,  392;  63  Ind.,  72).  **In  a  bequest  of  personalty  the  word 
heir  is  intended  to  mean  those  entitled  under  the  statute  as 
distributees  in  case  of  intestacy"  (136  Pa.,  153).  **The  word 
may  be  used  in  a  contract  to  designate  the  representatives  of  a 
living  person"  (9  Conn.,  272).  ''The  words  an  heir  and  heirs 
are  interchangeable  and  embrace  all  legally  entitled  to  partake 
of  the  inheritance"  (83  Va.,  724). 

But  it  is  said  that  the  party  under  the  statute  entitled  to 
file  the  requisition  with  the  probate  judge  must  be  an  heir  that 
has  inherited  property  that  came  to  him  or  her  by  descent,  in 
each  particular  case,  and  does  not  apply  to  devisees  and  leg- 
atees under  a  will,  although  they  may  also  be  heirs.  We  do 
not  think  this  is  correct.  Who  can  tell  whether  the  will  of  the 
decedent  will  be  effective  or  not;  possibly  the  will  may  be  set 
aside,  prove  wholly  ineffective,  and,  if  so,  the  rij?ht  of  the  heirs 
may  be  jeopardized  or  wholly  lost. 

We  think  it  is  intended,  just  as  the  statute  reads,  "that  any 
heir  may  object  to  the  allowance  of  a  claim,  and  file  a  written 
requisition  with  the  probate  court,  although  such  heir  may 
also  be  interested  as  devisee  or  legatee."  We  go  further  and 
hold  that  the  words  any  heir  or  creditor  in  the  statute  includes 
devisees  and  legatees  or  any  person  whomsoever  whose  property 
is  or  may  be  affected  by  the  recovery  of  a  judgment.  We  have 
seen  that  the  word  heir  in  a  will  may  be  construed  to  mean 
widow,  next  of  kin,  children ;  in  a  contract,  personal  representa- 
tives; and  the  same  rule  would  no  doubt  apply  in  a  deed  where 
it  was  manifestly  the  intention  of  the  parties.  Why  not  the 
word  heir  then  in  this  statute  have  as  liberal  interpretation  and 
includf  devisees  and  legatees? 

The  object  of  a  statute,  and  the  mischief  against  which  it  was 
designed  to  guard,  will  be  looked  to;  such  is  the  general  holding 
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in  this  state ;  indeed,  it  is  one  of  the  fundamental  canons  in  the 
construction  of  statutes.  As  was  said  by  Brinkerhoff,  J.,  in 
TerrtU  v.  Auckaner,  14  0.  S.,  87 : 

*  *  In  the  construction  of  statutes  we  may  look  to  the  mischiefs, 
if  any,  which  the  statute  was  designed  to  remedy  and  also  the 
consequences  which  would  flow  from  any  particular  construc- 
tion, and  if  the  statute  be  fairly  susceirtible  of  two  different 
constructions,  we  are  at  liberty  to  chcose  that  one  which,  while 
it  remedies  the  mischief  aimed  at,  avoids  the  absurd  or  unjust 
consequences  which  would  flow  from  the  other.'' 

How  applicable  this  opinion  of  the  learned  judge  to  the 
statute  under  consideration.  The  mischief  aimed  at  is  to  pre- 
vent the  allowance  and  payment  of  unjust  claims  against  the 
estate  of  deceased  persons,  through  the  fraud  or  perverseness 
of  an  unscrupulous  or  incompetent  administrator  or  executor; 
and  wha'  Unjust  and  absurd  conseciuences  would  arise  from  so 
const /uixig  the  statute  that  the  word  heir  does  not  include  a 
devisee  or  legatee. 

The  word  heir,  if  interpreted  in  its  narrow  and  strict  sense, 
would  furnish  ample  opportunity  to  defeat  an  unjust  claim, 
although  the  party's  interest  be  ever  so  small,  while  a  leiratee 
or  devisee  whose  interest  might  be  great  would  be  required  to 
stand  by  and  see  an  unjust  claim  pressed  to  judgment  without 
any  opportunity  whatever  to  object.  We  do  not  think  .^uch 
was  the  intent  of  the  Legislature. 

The  judgment  of  the  court  of  common  pleas  will  be  affirmed. 

Osborne  cfe  Osborne,  for  plaintiff  in  error. 

Shepherd  &  Shepherd,  for  defendant  in  error,  Elsie  A.  Davis. 
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QUESTIONS  IN  A  SUIT  TO  CONTEST  A  WOX. 

[Circuit  Court  of  Hamilton  County.] 

Frank  Schoch  et  al  v.  Julius  Schoch  et  al. 

Decided   March,    1905. 

Wills — Charge    of    Court-^Belief    of    Testatrix    in    Spiritualism — Evi- 
dence— Where  Incompetent  2>ut  7iot  Prejudicial. 

1.  In  a  suit  to  contest  a  will,  It  Is  not  error  to  refuse  to  give  a  spe- 

cial ch&rge  to  the  effect  that  the  face  of  the  testatrix's  belief  in 
spiritualism  does  not  afford  ground  for  setting  the  will  aside, 
where  the  charge  as  requested  does  not  embrace  all  the  facts 
brought  out  at  the  trial  concerning  the  belief  and  practice  of 
spiritualism  by  the  testatrix. 

2.  An  exception  to  the  admission  of  evidence  will  not  avail  on   re- 

view, where  it  relates  to  the  mode  or  order  of  proof  rather  than 
to  the  substance,  and  the  plaintiff  in  error  was  not  prejudiced 
thereby. 

3.  Declarations  of  a  witness  which  tend   to  show   the  state  of  mind 

of  the  witness,  and  which  afford  circumstantial  evidence  of  her 
purpose  and  design  in  treating  the  testatrix  as  she  did  in  her 
last  illness  with  apparent  kindness  and  affection,  are  admissible. 

GiFPEN,  J.;  Jelke,  J.,  and  Swing,  J.,  concur. 

This  was  an  action  to  set  aside  a  will  upon  the  grounds  that 
the  testatrix  was  not  of  sound  mind  and  memory,  and  was  un- 
duly influenced. 

The  jury  returned  a  verdict  finding  that  the  paper  writing 
purporting  to  be  the  last  will  and  testament  of  Mary  Schoch, 
deceased,  was  not  the  valid  last  will  and  testament  of  the  said 
Mary  Schoch. 

The  judgment  rendered  upon  this  verdict  is  now  sought  to 
be  reversed  for  the  alleged  error  of  the  court  in  refusing  to  give 
the  following  special  charge  at  the  recjuest  of  the  plaintiffs  in 
error : 

**I  charge  you,  that  even  if  you  should  find  from  the  evidence 
that  Mary  Schoch,  deceased,  during  her  lifetime  was  a  believer 
in  spiritualism,  and  did  believe  during  her  lifetime  that  she 
could  have  communication  with  spirits  in  the  other  world,  that 
this  would  be  no  ground  for  the  setting  aside  of  her  wishes  in 
making  a  distribution  of  her  property  in  her  last  will  and  testa- 
ment." 
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The  objection  to  this  charge  is  that  it  does  not  embrace  all  the 
facts  brought  out  at  the  trial  concerning  the  belief  and  practice 
of  spiritualism  by  the  testator,  nor  was  there  any  pretense  on 
the  part  of  the  defendants  in  error  that  any  or  all  of  the  facts 
concerning  spiritualism  proved  at  the  trial  constituted  the  only 
ground  for  setting  aside  the  will. 

The  charge,  therefore,  if  given,  would  have  been  misleading, 
and  we  find  no  error  in  the  refusal  of  the  court  to  give  the  same 
to  the  jury. 

It  is  also  claimed  that  the  court  erred  in  its  general  charge 
and  its  comments  upon  the  special  written  instructions  given  to 
the  jury  before  argument,  but  no  objection  was  interposed  at 
the  time  and  upon  the  whole  record  we  think  no  prejudicial 
error  resulted. 

The  next  alleged  error  appears^ on  pages  87  and  88  of  the  bill 
of  exceptions.  Barbara  Deckham  was  permitted  to  testify  over 
the  objection  of  counsel  for  plaintiffs  in  error  to  declarations 
made  to  her  by  Lena  Schoch,  the  wife  of  Prank  Schoch,  one  of 
the  plaintiffs  in  error:  **I  was  up  there  and  I  told  the  old  lady 
what  I  think  of  her  before  she  croaked.'*  And,  **Well,  she  won't 
eat  a  meal  at  my  place;  because  if  she  had  one  she  never  would 
eat  another.''  Also,  ** If  I  go  to  the  funeral  I  will  wear  red. 
I  wore  green  at  Mollie's  funeral;  I  will  wear  red  at  her's." 

Lena  Schoch  was  not  a  party  to  the  suit  nor  were  the  declara- 
tions made  in  the  presence  of  any  such  party.  These  declara- 
tions were  afterwards  denied  by  Lena  Schoch  when  called  as  a 
witness.  It  was  clearly  erroneous  to  admit  them  for  the  pur- 
pose of  impeaching  the  witness  without  having  first  laid  the 
ground  for  such  impeachment.  It  scleras,  therefore,  that  the  ob- 
jection goes  rather  to  the  mode  of  proof  than  to  its  substance, 
and  the  plaintiffs  in  error  were  not  prejudiced  thereby. 

We  think  the  declarations  were  also  admissible  for  the  pur- 
pose of  showing  the  state  of  mind  of  the  speaker  and  as  cir- 
cumstantial evidence  of  her  purpose  and  design  in  treating  the 
testatrix  during  her  last  illness  with  apparent  kindness  and 
affection. 

The  plaintiffs  in  their  petition  allege  that  the  testator  was 
coerced  into  signing  the  will  by  the  undue  influence  of  Lena 
Schoch  and  others.    Testimony  was  offered  at  the  trial  tending 
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to  prove  that  Lena  Schoch  and  her  husband,  Prank  Schoch,  had 
neglected  and  avoided  the  testatrix  for  a  long  time  prior  to  her 
last  sickness;  that  when  she  became  seriously  sick  they  became 
unusually  attentive  and  caused  her  to  be  removed  from  her  own 
house  to  that  of  the  defendant,  Frank  Schoch,  and  at  a  time 
when  the  testatrix  was  not  in  a  fit  condition  to  be  moved,  and 
when  there  was  no  occasion  therefor  other  than  to  have  her  near 
them  and  under  the  same  roof.  When  considered  in  connection 
with  this  testimony  the  declarations  tended  to  prove  the  ill-will 
of  Lena  Schoch  toward  the  testatrix,  and,  circumstantially,  that 
her  affection  for  the  testatrix  was  apparent  and  not  real. 

The  same  objection  may  be  here  made  to  the  order  of  proof 
as  the  declarations  were  first  offered.  Aside  from  the  question 
of  admissability,  the  declarations  themselves  seem  not  to  have 
been  prejudicial.  Although  they  were  not  made  in  the  presence 
of  the  testatrix  or  otherwise  communicated  to  her,  she  refused 
to  take  food  or  medicine  from  the  hands  of  Lena  Schoch  until 
assured  by  the  physician  that  they  were  harmless.  She  eeems, 
therefore,  to  have  possessed  a  mind  clear  enough  to  discern  the 
acknowledged  purpose  of  Lena  Schoch,  and  a  will  strong  enough 
to  resist  her  influence.  In  any  view  of  the  case,  therefore,  al- 
though the  court  might  properly  have  excluded  the  declarations 
at  the  time  they  were  offered,  their  admission  was  not  preju- 
dicial error. 

The  objection  to  the  testimony,  on  page  436  of  the  bill  of  ex- 
ceptions, was  addressed  only  to  a  preliminary  question  and  an- 
swer and  no  objection  was  made  at  the  trial  to  that  which  fol- 
lows and  is  now  complained  of  for  the  first  time.  It  will  there- 
fore not  avail  the  plaintiffs  in  error. 

The  only  other  ground  of  error  is  that  the  verdict  is  not  sus- 
tained by  sufficient  evidence.  After  reading  the  voluminous 
bill  of  exceptions,  we  are  not  impressed  with  the  great  weight 
of  the  evidence  urged  by  counsel  for  defendants  in  error,  nor 
on  the  other  hand,  are  we  justified  in  holding  that  the  verdict 
is  manifestly  against  the  weight  of  the  evidence. 

Judgment  will,  therefore,  be  affirmed. 

Ream  &  Keoum,  for  plaintiffs  in  error. 

Theodore  Horstmany  contra. 
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REFORMATION  OF  A  PROMISSORY  NOTE. 

[Circuit  Court  of  Cuyahoga  County.] 
C.  W.  Reep  et  al  v.  S.  a.  E.  Lyman. 

Decided,  February  21,  1905. 

Reformation  of  InstrumenU — Promissory  Note — Evidence  as  to  Mis- 
take in  Date  of  Maturity. 

In  a  suit  for  reformation  of  a  promissory  note,  where  it  is  claimed 
wrong  dates  for  the  maturity  of  different  installments  have  been 
inserted,  It  is  not  necessary  to  show  the  mi8>take  by  other  evi- 
dence than  that  afforded  by  the  note  itself,  if  an  inspection  of 
the  note  establishes  in  a  clear  and  convincing  manner  that  a 
mistake  has  been  made. 

Marvin,  J.;  Winch,  J.,  and  Henry,  J.,  concur. 

Error  to  the  court  of  common  pleas. 

Suit  was  brought  by  Lyman  against  Thomas  Reep,  Alfred 
Reep  and  C.  W.  Reep,  the  petition  setting  out  that  the  defend- 
ants executed  and  delivered  to  him  on  the  4th  day  of  January, 
1898,  a  promissory  note,  of  which  the  following  is  a  copy : 

'* $278.88.  Cleveland,  0.,  January  4,  1898. 

**We,  or  either  of  us,  for  value  received,  promise  to  pay  to 
S.  A.  E.  Lyman  or  order  the  sum  of  two  hundred  and  seventy- 
eight  eighty-eight  hundredths  dollars,  with  interest  from  date 
above  at  six  per  cent,  per  annum,  payable  as  follows: 

*'Cash  payments,  fifty  dollars,  January  4,  1899. 

**Cash  payments,  fifty  dollars,  January  4,  1890. 

**Cash  payments,  fifty  dollars,  January  4,  1891. 

**Cash  payments,  fifty  dollars,  January  4,  1892. 

**Cash  payments,  fifty  dollars,  January  4,  1893. 

**Cash  payments,  twenty-eight  and  eighty-eight  one-hun- 
dredths,  January  4,  1894. 

**  Thomas  Reep, 
**  Alfred  Reep, 
''C.  W.  Reep.'' 

That  by  mutual  mistake  of  all  the  parties  to  said  note  said 
dates  were  erroneously  named  in  said  note  as  '*1890  for  1900, 
1891  for  1901,  1892  for  1902,  1893  for  1903  and  1894  for  1904." 

The  petition  shows  that  on  said  note  the  following  payments 
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had  been  made :  January  28,  1899,  $16.50  interest  and  $25  prin- 
cipal; January  — ,  1900,  by  credit  for  work,  etc.,  the  sum  of 
$50,  and  on  April  3,  1900,  by  credit  for  berries  the  sum  of 
$50,  and  averring  that  there  was  still  due  upon  the  note  the 
sum  of  $152.08  with  interest  thereon  at  six  per  cent,  per  annum 
from  January  4,  1901. 

The  prayer  of  the  petition  is  for  a  reformation  of  the  note  to 
express  the  true  dates  when  said  installments  became  due  and 
payable,  and  that  plaintiff  have  judgment  for  the  amount  still 
due  upon  the  note. 

The  defendant,  Thomas  Reep,  is  in  default,  but  the  defend- 
ants, Alfred  Reep  and  C.  W.  Reep,  file  a  joint  answer  in  which 
they  say  that — 

**The  note  sued  upon  and  set  forth  in  the  petition  was  one 
given  to  the  plaintiff  in  payment  of  an  obligation  then  due  and 
payable  and  owing  to  the  said  plaintiff  by  the  defendant  Thomas 
Reep;  that  neither  of  these  answering  defendants  were  in  any 
wise  indebted  to  said  plaintiff  and  that  neither  signed  said  note 
as  principal  but  as  endorsers  for  the  accommodation  of  said 
plaintiff,  for  which  they  received  no  consideration  whatever." 

To  this  answer  the  plaintiff  replies,  denying  that  the  defend- 
ants, Alfred  Reep  and  C.  W.  Reep,  signed  said  note  **for  the 
accommodation  of  plaintiff,  for  which  they  received  no  consid- 
eration whatever.'* 

With  the  pleadings  in  this  situation  the  case  went  to  trial. 
The  plaintiff  schemed  to.  suppose  that  a  burden  rested  upon  him 
to  show  by  means  other  than  the  note  itself  that  the  dates  of 
payment  set  out  in  the  note  were  so  written  by  the  mutual  mis- 
take of  the  parties  thereto.  We  are  inclined  to  think  other- 
wise. We  think  an  inspection  of  the  note  is  clear  and  convinc- 
ing evidence  that  there  was  a  mistake  in  the  fixing  of  the  dates 
of  payment,  end  hence  the  rulings  made  by  the  court  upon  the 
evidence  offered  by  the  plaintiff  on  that  subject  need  not  be 
considered,  for  without  any  of  such  evidence  the  court  would 
have  been  justified  in  finding  that  such  dates  were  written  in  the 
note  by  the  mutual  mistake  of  the  parties. 

The  defendant,  Charles  Reep,  went  upon  the  stand  and  tes- 
tified, among  other  thinirs,  that  he  and  his  brother,  the  defend- 
ant, Alfred  Reep,  signed  the  note  as  sureties  for  an  indebted- 
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ness  of  their  father,  Thomas  Reep,  to  Lyman.  He  testifies  fur- 
ther that  he  knew  that  he  was  signinj?  the  note  when  he  signed 
it ;  that  his  father  asked  him  to  sign  it,  and  that  he  didn  't  read 
it.  Only  this  evidence  is  referred  to  here,  because,  as  we  look 
at  the  case,  the  other  evidence  offered  did  not  bear  upon  the 
issues  made.  No  effort  was  made  to  show  that  other  payments 
were  made  upon  the  note  than  those  credited  in  the  petition. 
If  the  dates  fixed  for  the  pajrment  by  the  terms  of  the  note  were 
so  written  by  the  mutual  mistake  of  the  parties,  and  if  from 
the  note  itself  one  can  determine  the  real  dates  intended  to  be 
fixed,  the  plaintiff  was  entitled  to  the  reformation  sought. 
Clearly  that  can  be  determined.  No  man  with  any  experience 
in  business  would  doubt  for  a  moment  that  the  dates  were  in^ 
tended  to  be  those  stated  in  the  petition.  The  times  fixed  for 
the  payments,  all  except  the  first  $50,  were  in  the  past,  and  it 
requires  but  a  reading  of  the  note  to  satisfy  whoever  reads  it 
that  a  misrtake  of  just  ten  years  was  made  as  to  the  time  fixed 
for  these  pa3anents.  The  first  pajTnent  was  to  be  made  on  the 
4th  day  of  January,  1899.  That  would  be  just  one  year  after 
the  making  of  the  note.  The  other  payments  are  one  year 
apart,  and  as  specified  in  the  note,  are  January  4,  1889,  and  so 
on  each  year  including  January  4,  1894.  Who  could  read  that 
and  not  know  that  it  was  intended  to  make  that  date  which 
reads  1890  read  1900,  and  so  on  as  to  each  of  them. 

In  support  of  this  we  cite  the  case  of  Evans'  Administrator 
v.  Steel,  2  Ala.,  114.  The  case  is  directly  in  point.  The  note 
in  suit  was  dated  May  18,  1837,  and  by  its  terms  was  payable 
on  the  1st  day  of  January,  1040.  The  trial  court  was  re- 
quested to  charge  the  jury  that  unless  the  plaintiff  produced 
evidence  to  show  that  the  words  800  were  omitted  by  mistake 
in  the  first  line  of  the  note,  a  verdict  could  not  bo  returned  for 
the  plaintff.  This  the  court  refused,  and  it  was  assigned  as 
error.  In  the  opinion  of  the  Supreme  Court  the  judgment  of 
the  court  below  was  affirmed,  and  this  language  is  used : 

**The  note  was  due  the  first  day  of  January,  1840.  The 
omission  of  the  words  eight  hundred,  must  have  taken  place 
through  accident,  or  by  design;  but,  in  either  event,  the  legal 
construction  of  the  note  would  be  the  same.  The  time  of  pay- 
ment, when  considered  in  connection  with  the  date,  divests  the 
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note  of  any  uncertainty,  and  it  unquestionably  means  what  the 
jury  have  ascertained  to  be  its  meaning  by  their  verdict.  It 
was  entirely  unnecessary  to  submit  this  question  to  a  jury,  but 
the  charge  given  them  contains  a  proper  exposition  of  the  law, 
as  connected  with  the  circumstances  of  this  case." 

Entertaining  these  views,  the  judgment  of  the  court  of  com- 
mon pleas  is  aflSrmed. 

Miller  &  hinder,  for  plaintiffs  in  error.. 
Laubscher  &  Kees,  for  defendants  in  error. 


WHEN  AN  INJUNCTION  MAY  BE  PROPERLY  REFUSED. 

[Circuit  Court  of  Geauga  County.] 

Hannah  M.  Parsons  v.  The  Ohio  Pail  Company  bt  al. 

Decided,   January  Term,  1905. 

Divorce  and  Alimony — Lis  Pendens — Injunction — Properly  Refused, 
When. 

An  injunction  will  not  be  granted  when  it  is  unconscionable  to  grant 
the  same,  even  though  a  legal  right  is  about  to  be  violated;  and 
where  the  legal  right  arises  out  of  a  decree  of  court,  rendered 
by  mistake,  an  injunction  is  properly  refused. 

Cook,  J. ;  Laubie,  J.,  and  Burrows,  J.,  concur. 

Error  to  Court  of  Common  Pleas  of  Geaue^a  County. 

The  action  below  was  for  an  injunction  to  restrain  the  Ohio 
Pail  Company  from  cutting  and  carrying  away  the  soft  timber 
growing  upon  the  land  of  plaintiff  in  error.  The  court  below 
refused  the  injunction. 

Plaintiff  in  error,  Ilannah  M.  Parsons,  brought  an  action 
for  divorce  and  alimony  in  the  Common  Pleas  Court  of  Geauga 
County.  The  husband  was  the  owner  in  fee  of  two  tracts  of 
land,  one  of  thirty-one  acres,  and  the  other  of  fifty  acres,  situ- 
ated in  said  county.  !Mrs.  Parsons  in  her  petition  described 
those  two  tracts  of  land  and  asked  for  alinmony  out  of  the 
same.  About  three  months  after  the  commencement  of  her 
action,  the  husband,  in  the  presence  of  the  wife,  she  mak- 
ing no  objection,  sold  all  the   growing  soft  timber  upon  the 


CIRCUIT  COURT  REPORTS— NEW  SERIES.       117 

1905.]  Geauga  County. 

two  parcels  of  land  to  the  Ohio  Pail  Company.  The  com- 
pany did  not  pay  for  the  timbier  at  the  time,  but  did  so  a  short 
time  afterwards  by  giving  two  checks  to  the  husband;  he  sign- 
ing a  receipt  for  the  same  upon  the  back  of  the  checks  which 
fully  set  out  a  memorandum  of  the  contract  of  sale,  the  wife 
being  informed  of  such  payment.  Some  time  after  the  sale  of, 
and  payment  for  the  timber,  and  the  wife's  knowledge  of  said 
payment,  the  court  determined  the  suit  for  divorce  and  ali- 
mony, and  allowed  the  wife  as  her  reasonable  alimony  the 
fifty-acre  tract  of  land  absolutely  in  fee  simple,  without  reserv- 
ing the  growing  soft  timber,  and  ordered  the  husband  to  exe- 
cute a  deed  to  her  for  the  same  or  the  decree  was  to  operate  as 
such  deed,  which  decree  of  the  court  was  duly  entered  upon 
the  journal.  After  the  adjournment  of  the  term  at  which  the 
decree  for  alimony  was  made,  the  pail  company  attempted  to 
remove  the  timber  and  the  action  for  an  injunction  was  com- 
menced. The  answer  of  the  defendant  pail  company  set  forth 
that  while  the  decree  for  alimony  gave  the  fifty-acre  tract  to 
the  wife,  Hannah  M.  Parsons,  absolutely,  as  her  alimony,  yet, 
in  the  suit  for  alimony,  evidence  was  introduced  by  both  the 
husband  and  wife  showing  the  value  of  both  tracts  of  land, 
with  the  timber  growing  on  the  same,  and  the  value,  divested 
of  the  said  timber,  and  it  was  conceded  in  such  action  that  the 
timber  had  been  sold  to  the  pail  company  in  the  presence  of 
the  wife,  and  paid  for  by  it  to  the  husband.  The  answer  sets 
forth  further  than  the  judge  who  tried  the  alimony  case,  in 
making  up  his  finding  and  decree,  took  into  consideration  the 
amount  of  money  the  husband  had  received  for  the  timber,  some 
nine  hundred  dollars,  and  charged  the  same  to  him,  and  that  the 
thirty-one  acre  tract,  divested  of  the  timber  and  the  amount 
of  money  that  the  husband  had  received,  together  with  the 
thirty-one  acre  tract,  equaled  the  fifty-acre  tract  divested  of 
the  timber,  and  that  the  intention  of  the  judge  was  to  give  hus- 
band and  wife  equal  amounts,  or  divide  the  property  in  two 
parts,  giving  each  an  equal  share,  there  being  no  other  prop- 
erty; but  that  the  actual  intention  and  finding  of  the  judge 
was  not  put  in  the  decree.  These  averments  of  the  answer  are 
fully  sustained  in  this  action  for  an  injunction  by  the  testi- 


118       CIRCUIT  COURT  REPORTS-NEW  SERIES. 

Parsons  v.  Ohio  Pail  Co.  et  al.  [Vol.  VI,  N.  S. 

mony  of  the  trial  judge  in  the  alimony  ease,  and  the  questions 
now  made  are :  First.  Should  this  evidence  have  been  admitted 
to  sustain  these  allegations  of  the  answer,  and  especially  that 
of  said  trial  judge?  and,  second,  was  the  court  justified  under 
this  eviden-ee  in  denying  the  injunction? 

It  must  be  conceded  that  ordinarily  the  doctrine  of  lis  pen- 
dens applies  to  alimony  cases,  and  that  any  change  made  in  real 
estate  after  the  commencement  of  the  action  has  no  effect  as 
against  the  plaintiff  when  the  premises  are  fully  described. 
Conceding  that  the  doctrine  of  lis  pendens  does  apply  to  this 
case,  yet  it  seems  to  the  court  that  the  injunction  was  properly 
refused.  The  decree  as  entered  upon  the  journal  did  not  speak 
what  the  court  actually  did.  It  is  true  that  the  journal  entry 
by  inadvertanee  did  not  state  that  the  wife  was  to  have  the  land 
subject  to  said  contra<;t.  The  entry,  no  doubt,  was  prepared 
by  counsel  for  the  wife,  without  calling  the  attention  of  the 
judge  to  its  contents.  Had  it  been  presented  to  him,  unques- 
tionably he  would  have  noticed  the  mistake,  and  we  are  of 
opinion  that  it  was  just  as  much  an  accident  or  mistake  that 
could  be  relieved  against  as  if  he  had  entered  the  actual  con- 
clusion he  had  reached  upon  his  trial  docket.  The  law  would 
certainly  be  very  weak  and  impotent  if  there  is  no  power  in 
courts  to  prevent  such  a  palpable  injustice  and  wrong  as  would 
be  perpetrated  in  permitting  the  plaintiff  to  receive  that  which 
she  is  clearly  not  entitled  to  by  the  mere  accident  and  mistake 
of  the  trial  judge  and  her  counsel. 

We  are  of  opinion  that  a  bill  in  equity  could  be  filed  and 
suecessfully  prosecuted  by  the  Ohio  Pail  Company,  which  was 
not  a  party  to  the  alimony  action,  for  relief  against  the  wrong- 
ful effect  of  the  judormcnt  or  that  the  enforcement  of  the  same 
as  against  the  plaintiff's  rights  would  be  enjoined,  and  if  that 
be  so,  the  evidence  was  clearly  competent. 

In  Freeman  on  Judgments,  Section  500a,  it  is  said : 

^'Mistake,  Accident  and  S^irprise.  In  treating  of  the  vaca- 
tion of  judgments  upon  motion,  we  considered  the  fact  that  a 
judgment  was  procured  by  mistake,  accident,  or  surprise  as  a 
ground  of  relief  therefrom.  Substantially  the  same  grounds  of 
relief  may  be  urged  with  success  in  equity,  except  when  refused 
on  the  ground  that  an  adequate  remedy  existed  at  law,  and  no 
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reason  is  shown  why  it  was  not  pursued.  Mistakes  of  fact, 
whether  made  by  the  court  or  by  one  of  the  parties,  have  been 
successfully  employed  as  grounds  for  obtaining  the  interposi- 
tion of  courts  of  equity,  and  securing  the  relief  of  the  party 
injured  by  the  mistake.  Thus  a  suit  was  brought  on  a  note, 
and  the  defendants  made  no  defense,  and  *the  attorney  who 
was  attending  the  case  made  a  mistake  in  calculating  the  inter- 
est on  the  note,  and  when  the  case  was  called  for  judgment, 
the  judge,  without  calculating  the  amount,  asked  the  attorney, 
who,  being  under  a  mistake  himself,  replied  $405.55,  and  the 
judgment  was  rendered  by  mistake  for  that  amount,  when  it 
should  have  been  for  $507.80.'  The  plaintiff,  discovering  the 
mistake  after  it  was  too  late  to  correct  it  on  motion,  brought  a 
suit  in  equity  to  correct  it,  by  compelling  the  defendant  to  pay 
the  amount  left  out  by  mistake;  and  it  was  held  that  equity 
had,  under  the  circumstances,  jurisdiction  to  grant  the  relief 
sought.  A  like  decision  was  made  when  it  appeared  that  a 
jury  omitted  to  allow  the  plaintiff  interest  to  which  he  was  en- 
titled. It  seems  to  be  well  established  by  the  authorities  that  a 
mistake  in  calculating  the  amount  due  by  which  the  judgment 
was  entered  for  a  wrong  sum  may  be  corrected  in  equity.  An 
error,  in  computation  is  not  necessarily  attributable  to  negli- 
gence, for  *the  most  careful  and  expert  calculators  sometimes 
make  mistakes.'  So  where  a  judgment  is  occasioned  by  the 
mistake  of  the  judge,  the  party  against  whom  it  was  entered 
may  have  relief  in  equity.  In  Georgia,  a  meritorious  bill  of 
exceptions  was  dismissed  because  of  a  mistake  in  a  date  made 
by  the  certifying  judge.  The  Supreme  Court  of  that  state, 
in  passing  upon  this  case  said : 

**  *  Courts  of  equity  are  open  to  grant  relief  in  cavsos  of  great 
injustice  and  wrong  arising  from  mistake  without  negligence 
and  fault  upon  the  part  of  counsel  or  parties.  The  dismissal 
of  the  case  was  owing  to  the  misdate  of  the  judge  in  his  certifi- 
cate. It  was  the  duty  of  the  judge  to  have  put  the  correct 
date.  The  fault  was  not  one  for  which  the  law  should  punish 
parties,  and  for  which,  under  the  rules,  the  case  was  dismissed. 
It  was  not  beyond  the  reach  of  a  court  of  equity  to  interpose 
and  take  jurisdiction  of  the  parties  and  subject-matter;  and  if 
it  appeared  there  was  merit  in  the  case,  and  injustice  would 
result  from  the  aqt  or  mistake  of  the  judge  in  the  premises,  it 
was  the  duty  of  a  court  of  equity  to  enjoin  the  collection  of  the 
judgment,  and  stay  proceedings  until  a  fair  and  full  hearing 
upon  the  merits  had  been  had.'  " 

To  the  same  effect  is  Beach  on  Modem  Equity,  Section  658. 
The  Ohio  Pail  Company  was  not  a  party  to  the  suit.    It  was 
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only  affected  in  this  case  by  the  rule  of  li^  pendens  and  it  would 
not  be  held  to  the  same  strictness  as  a  party  to  the  suit;  as  to 
what  it  might  prove  by  parol  evidence,  50  O.  S.,  528  and  540. 

If  it  was  within  the  power  of  the  Ohio  Pail  Company  to 
correct  the  judgment  or  enjoin  its  enforcement  by  a  bill  in 
equity  filed  for  that  purpose,  how  much  stronger  the  reason 
why  an  injunction  should  not  issue  to  enforce  the  judgment 
founded  as  it  is  upon  a  conceded  mistake  leading  to  injustice 
and  wrong.  A  court  of  equity  sits  as  a  court  of  conscience  and 
will  never  grant  an  injunction  when  it  is  unconscionable  to 
do  so,  even  though  the  plaintiff  may  show  a  legal  right  that  is 
about  to  be  violated.    Beach  on  Modem  Equity,  Section  643. 

In  Powers  Appeal,  126  Pennsylvania  State,  175  (11  American 
StateR.,  822),it  isheld: 

**If  an  injunction  is  prayed  for  where  upon  con^slderation  of 
the  whole  case  it  ought  not  in  good  conscience  to  issiie,  a  mere 
legal  right  in  the  plaintiff  will  not  move  the  -chancellor. " 

In  the  opinion,  Mr.  Justice  Williams  says:-    —  * 

**The  maxim  of  the  common  law,  that  wherever  there  is  a 
right  there  is  a  remedy  for  its  infraction,  has  never  been  adopted 
by  courts  of  equity.  A  party  whose  right  is  clear  may  sleep 
upon  it  until  his  demand  becomes  stale.  He  may  look  on  while 
valuable  structures  are  erected,  when  he  might  successfully 
object,  and  remain  silent  until  large  sums  have  been**expended 
or  important  intervening  interests  have  gro,\vn  up.  In  such  cases 
the  fact  that  he  might  have  objected  at  the  outset  will  not  avail 
him.  A  suitor  must  not  only  appear  in  a  court  of  equity  with 
clean  hands,  but  he  must  come  with  reasonable  promptness,  in 
good  faith,  and  with  a  just  and  equitable  demand;  otherwise 
the  conscience  of  the  chancellor  will  not  be  moved.  If  an  in- 
junction is  prayed  for  where  upon  a  consideration  of  the  whole 
case  it  ought  not  in  good  conscience  to  issue,  a  mere  legal  right 
in  the  plaintiff  will  not  move  the  chancellor.'* 

To  have  granted  an  injunction  in  this  case  the  judge  sitting 
as  a  chancellor  would  have  assisted  in  perpetrating  an  injus- 
tice that  arose  out  of  a  mistake  in  the  rendering  and  entering 
of  the  judgment  in  the  alimony  case.  It  would  have  been 
against  good  conscience  and  it  was  properly  refused. 

Judgment  of  the  court  of  common  pleas  affirmed. 

N,  n.  Bostwick,  for  plaintiff  in  error. 

Wm,  O,  King,  for  defendant  in  error. 
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UABIUTY  FOR  INJURY  AS  BETWEEN  PRINCIPAL  AND 
INTERVENING  CONTRACTOR. 

[Circuit  Court  of  Cuyahoga  County.] 

The  American  Conteacting  Co.  v.  Walter  Sammon  et  al. 

Decided,  February  9,  1905. 

Corporations — Use  of  Second  Corporation  as  a  Subterfuge — Liability 
as  Between  Principal  and  Intervening  Contractor — Evidence — 
Conduct  of  Counsel  in  Argument  to  Jurjf — Excessive  Verdict — 
Remittitur — Discretion  of  Court, 

1.  Where  the  evidence  supports  an  allegation  of  the  petition  to  the 

effect  that  the  company  executing  the  oootract  was  in  fact  a  mere 
tool  of  another  company  which  was  the  principal  contractor,  and 
both  companies  are  Joined  as  defendants  in  a  suit  for  damages  on 
account  of  an  Injury  sustained  during  the  progress  of  the  work, 
the  principal  company  can  not  escape  liability  by  reason  of  the 
second  company  being  an  independent  contractor,  and  evidence 
against  the  principal  company  is  competent. 

2.  In  such  a  case  the  second  company  against  whom  a  verdict  was 

returned,  can  not  complain  of  the  introduction  of  testimony  the 
tendency  of  which  was  to  place  the  responsibility  for  the  accident 
upon  the  principal  company. 

3.  The  conduct  of  counsel  for  the  plaintiff  in  bis  argument  to  the 

Jury  does  not  constitute  prejudicial  error,  where  it  appears  that 
what  oouinsel  said,  taken  in  connection  with  what  the  court  said 
to  him  in  the  presence  of  the  Jury,  could  not  have  prejudiced  the 
Jury  in  his  favor,  but  was  rather  calculated  to  prejudice  fhe  Jury 
against  him. 

4.  Where  it  is  not  certain  that  the  court  would  have  sustained'  the 

motion  for  a  new  trial  but  for  the  remittitur  which  was  allowed, 
the  case  on  review  comes  within  the  rule  that  where  the  damages 
assessed  are  excessive,  but  not  in  a  degree  to  necessarily  imply 
the  influence  of  passion  or  prejudice  in  their  finding,  the  court 
in  the  exercise  of  a  sound  discretion  may  make  the  remittitur  of 
the  excess  the  condition  of  refusing  to  grant  a  new  trial. 

Marvin,  J. ;  Winch,  J.,  and  Vooriiees,  J.,  concur. 

Error  to  the  court  of  common  pleas. 

Suit  was  brought  in  the  court  of  common  pleas  by  "Walter 
Sammon  against  the  King  Bridge  Company  and  the  American 
Contracting   Company,   the   petition   alleging  that   the   King 
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Bridge  Company  was  an  organization  organized  under  the  laws 
of  the  state  of  Ohio  and  engaged  very  extensively  in  structural 
iron  work  of  various  kinds  and  entirely  responsible  pecuniarily ; 
that  the  defendant,  the  American  Contracting  Company,  was 
a  corporation  in  name  only;  that,  although  organized  as  a  cor- 
poration under  the  laws  of  Ohio,  it  had  a  capital  stock  of  but 
$500;  that  such  company  was  **a  mere  formal  device  insti- 
gated, inflated  and  manipulated  by  said  the  King  Bridge  Com- 
pany for  the  purpose  of  discreetly  subletting  to  it  by  the  King 
Bridge  Company  in  form  of  words,  occasional  contracts,  when 
in  the  opinion  of  said  the  King  Bridge  Company  such  sublet- 
ting might  be  advisable,  to  avoid  pecuniary  responsibility  to 
its  employes  for  its  negligent  acts  of  omission  and  commission 
and  for  other  like  purposes :  •  *  •  being  officered  in  form 
of  words  by  the  agents  and  servants  of  said  the  King  Bridge 
Company,  and  is  now  and  ever  has  been  the  creation  in  fact 
aiid  mere  tool  of  said  the  King  Bridge  Company,  for  the  pur- 
poses above  indicated,  and  for  such  purposes  only." 

The  plaintiff  further  alleges  in  his  petition  that  **at  the  time 
of  the  accident  hereinafter  mentioned  he  was  unaware  of  the 
existing  relations  above  stated  between  said  defendants,  and 
that  though  in  form  of  words  he  was  nominally  in  the  employ 
of  said  the  American  Contracting  Company,  as  he  now  learns, 
he  avers  and  charges  the  fact  to  be,  that  he  was  actually  doing 
the  work  and  in  the  employ  of  said  the  King  Bridge  Company." 
Further,  the  petition  alleges  that  on  or  about  the  30th  of  No- 
vember, 1901,  the  plaintiff,  while  so  engaged  in  the  nominal 
employment  of  the  American  Contracting  Company,  but  in 
the  actual  employment  of  the  King  Bridge  Company,  he  was 
required  as  a  part  of  his  duty  to  climb  an  iron  column  to  a 
height  of  some  forty  feet  above  the  surface  of  the  ground,  and 
that  arriving  so  that  his  head  was  at  the  top  of  said  column, 
for  the  purpose  of  raising  himself  he  reached  with  his  hand 
and  grasped  an  iron  plate,  which  should  have  been  firmly  bolted 
to  said  column,  but  which  in  fact  was  not  so  bolted,  and  by 
reason  thereof  it  slipped  from  the  top  of  the  column  and  was 
precipitated  with  him  to  the  ground,  whereby  he  received  great 
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injuries  and  for  which  he  brought  his  suit.  The  petition  al- 
leges that  the  injuries  which  he  sustained  were  caused  wholly 
by  the  negligence  of  the  defendants  and  were  in  no  wise  con- 
tributed to  by  any  fault  or  negligence  on  his  part. 

At  the  close  of  the  evidence  on  the  part  of  the  plaintiff  the 
court,  on  motion  of  the  King  Bridge  Company,  arrested  the 
evidence  from  the  jury  as  to  that  defendant  and  entered  a 
judgment  in  its  favor  and  the  case  proceeded  against  the 
American  Contracting  Company,  resulting  in  a  verdict  and 
judgment  against  said  last  named  company,  to  reverse  which 
the  present  proceedings  is  brought. 

Objection  was  made  at  the  trial  on  the  part  of  the  King 
Bridge  Company  to  the  introduction  of  any  evidence  against 
it  under  the  petition.  This  objection  was  overruled  and  a 
proper  exception  taken.  The  only  bearing  that  this  ruling  has 
to  the  case  as  it  now  stands  here  is  as  to  whether  evidence  was 
not  permitted  against  the  bridge  company  which  was  preju- 
dicial to  the  contracting  company. 

We  think  it  clear  that  under  the  petition  evidence  was  ad- 
missible as  against  the  King  Bridge  Company. 

It  was  urged  in  argument  to  us  that  the  petition  shows  that 
the  contracting  company  was  a  duly  organized  corporation  and 
that  the  plaintiff  was,  nominally  at  least,  in  the  employ  of  that 
corporation,  but  what  has  already  been  ciuoted  from  the  peti- 
tion shows  that  it  was  distinctly  averred  in  the  petition  that 
the  plaintiff  was  an  employe  of  the  bridge  company  and  that  the 
intervention  of  the  contracting  company  was  a  mere  subterfuge, 
and  that  it  was  organized  as  a  creature  of  the  bridge  company, 
and  the. only  purpose  of  its  organization  was  that  the  bridge 
company  might  be  relieved  from  pecuniary  liability  to  any  em- 
ploye injured  in  performing  the  work  which  was  really  to  be 
done  by  the  bridge  company,  but  which  was  nominally  being 
done  by  the  contracting  company. 

It  is  settled  that  one  who  contracts  to  have  work  done  can 
not  always  be  relieved  from  injuries  received  by  an  employe 
in  some  department  of  the  work  by  having  an  independent 
contractor  intervene  between  the  principal  contractor  and  the 
employe  who  receives  the  injury. 
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In  C.  <fe  C.  B,  Co.  V.  Steinbock  &  Patrick,  61  0.  S.,  215,  the 
first  clause  of  the  syllabus  reads: 

**  Where  danger  to  others  is  likely  to  attend  the  doing  of 
certain  work,  unless  care  is  observed,  the  person  having  it  to 
do,  is  under  a  duty  to  see  that  it  is  done  with  reasonable  care, 
and  can  not,  by  the  employment  of  an  independent  contractor, 
relieve  himself  from  liability  for  injuries  resulting  to  others 
from  the  negligence  of  the  contractor  or  his  servants." 

And  in  the  opinion  in  the  same  case,  page  222,  Judge  Min- 
shall  uses  this  language : 

**The  doctrine  of  independent  contractor,  whereby  one  who 
lets  work  to  be  done  by  another,  reserving  no  control  over  the 
performance  of  the  work,  is  not  liable  to  third  persons  for  in- 
juries resulting  from  the  negligence  of  the  contractor  or  his 
servants,  is  subject  to  several  exceptions.  One  of  these  •  •  • 
is  where  the  employer  is,  from  the  nature  and  character  of  the 
work,  under  a  duty  to  others  to  see  that  it  is  carefully  per- 
formed." 

And  this  quotation  is  made  with  approval  from  Cockburn,  C. 
J.,  in  Bmver  v.  Peate,  1  L.  R.  Q.  B.  Div.,  321 : 

**  *A  man  who  orders  work  to  be  executed,  from  which,  in 
the  natural  course  of  things,  injurious  consequences  to  his 
neighbor  must  be  expected  to  arise,  unless  means  are  adopted 
by  which  such  consequences  may  be  averted,  is  bound  to  see 
to  the  doing  of  that  which  is  necessary  to  prevent  mischief/  " 
etc. 

Again,  on  page  223,  Judge  Minshall  says: 

**The  weight  of  reason  and  authority  is  to  the  effect  that, 
where  a  party  is  under  a  duty  to  the  public,  or  a  third  person, 
to  see  that  work  he  is  about  to  do,  or  have  done,  is  carefully  per- 
formed so  as  to  avoid  injury  to  others,  he  can  not,  by  letting 
it  to  a  contractor,  avoid  its  liability,  in  case  it  is  negligently 
done  to  the  injury  of  another." 

We  think  it  clear  that,  if  the  allegations  of  the  petition  as  to 
the  relations  between  the  bridge  company  and  the  contracting 
company  had  been  sustained  by  the  evidence  the  bridge  com- 
pany could  not  have  escaped  liability  by  reason  of  the  contract- 
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iug  company  being  an  independent  contractor,  and  so  there 
was  no  error  in  allowing  proper  evidenee  tj  be  introduced 
against  the  bridge  company. 

It  is  said,  however,  on  the  part  of  the  plaintiff,  in  error  that 
even  if  any  evidence  was  admissible  against  the  bridge  com- 
pany, certain  evidence  was  permitted  to  go  to  the  jury  which 
was  incompetent  as  against  either  company  and  which  was  pre- 
judicial to  the  contracting  company,  though  introduced  pri- 
marily as  against  the  bridge  company. 

The  bill  of  exceptions  does  not  purport  to  contain  all  of  the 
evidence  offered  but  only  certain  parts  of  such  evidence  upon 
rulings  in  regard  to  which  complaint  is  made.  The  rulings 
upon  evidence  especially  complained  of  are  where  the  court 
permitted  questions  to  be  answered  which  were  asked  by  counsel 
for  plaintiff  below  and  the  purpose  of  which  manifestly  was  to 
belittle  and  make  insignificant  the  contracting  company.  A 
specimen  of  such  is  found  beginning  on  page  4  of  the  bill  of 
exceptions.  The  witness  called  by  the  plaintiff  was  Ilarley  B. 
Gibbs,  treasurer  of  the  King  Bridge  Company,  and  the  follow- 
ing questions  and  answers  appear  in  the  bill,  the  questions  being 
asked  by  counsel  for  the  plaintiff  below: 

'*Q.  The  King  Bridge  Company  is  a  company  that  has  ex- 
isted here  a  long  time  and  has  done  an  extensive  business  all 
over  the  United  States? 

'*A.     Since  1871. 

**Q.  And'  is  reputed  to  be,  and  is,  in  fact,  a  great  financial 
responsibility  1 

**A.     Why,  yes;  none  better  that  I  know  of. 

**Q.  The  president,  James  A.  King,  is  in  bad  health,  is 
he  not? 

**A.     Yes;  he  has  been  incapacitated  for  work  for  some  time. 

**Q.  Who  was  the  secretary  of  the  King  Bridge  Company  in 
1901? 

**A.  Norman  C.  King.  I  don't  remember  in  what  year  he 
was  elected. 

**Q.     Is  he  a  grandson,  or  a  son? 

**A.     He  is  a  grandson  of  Zenas  King. 

**Q.  It  is  largely  a  King  concern — was  originally.  It  is 
capitalized  for  how  much?'* 
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To  this  last  question  objection  was  made,  and  the  court  over- 
ruled the  objection,  but  before  any  answer  was  given  the  fol- 
lowing question  was  asked : 

**Q.    What  is  the  capital  stock  of  the  company?" 
To  this,  objection  was  made  by  the  bridge  company;  it  was 
overruled,  and  the  answer  is : 
*'A.    $600,000.00.'' 

The  court  in  ruling  upon  the  admissibility  of  this  evidence 
stated  that  the  question  of  thfe  financial  responsibility  of  the 
bridge  company  had  nothing  to  do  with  the  recovery  and  that 
this  was  admitted  solely  with  reference  to  the  allegation  of  the 
petition  as  to  the  connection  between  the  companies.  Whether 
it  was  admissible  for  any  purpose  it  is  not  necessary  to  deter- 
mine here.  It  is  certain  that  if  any  error  was  committed  in 
the  admission  of  this  evidence  it  was  not  to  the  prejudice  of  the 
contracting  company  but  only  to  the  prejudice  of  the  bridge 
company,  against  whom  no  judgment  was  recovered. 

Again,  on  page  7,  the  question  was  asked  by  counsel  for 
the  plaintiff  below: 

**Q.  About  how  many  employes  in  1901  did  the  King  Bridge 
Company  have? 

'*A.    At  the  works? 

**Q.  Yes,  from  bosses  and  contractors  and  so  on;  from  top 
to  bottom?'* 

This  last  question  was  objected  to  and  the  objection  over- 
ruled. 

**A.     We  must  have  had  four  or  five  hundred." 

Later  on,  in  the  examination  of  the  same  witness,  this  question 
was  asked  by  counsel  for  plaintiff: 

**Q.  I  will  inquire  of  you  if  you  know  about  the  financial 
size  of  the  contract  that  the  King  Bridge  Company  made  with 
this  American  Contracting  Company,  what  it  signified  in  dollars 
and  cents?" 

This  was  objected  to,  overruled  and  witness  answered: 

**A.     I  can't  tell  without  referring  to  the  contract." 

The  contract  was  handed  to  the  witness  and  the  question  con- 
tinued and  the  witness  was  still  unable  to  give  the  amount  of 
the  contract  in  dollars  and  cents. 

Theij  this  question  was  asked; 
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**Q.  Didn't  you  know  all  the  time  that  the  American  Con- 
tracting Company,  as  a  finaiicial  institution,  wasn't  worth  one 
cent?" 

This  was  objected  to,  the  objection  overruled,  and  the  wit- 
ness answered: 

"A.     No,  I  didn't  know  that." 

Then  the  counsel  for  plaintiff  asked  the  witness  if  the  con- 
tracting company  had  any  offices  and  any  materials  or  any  de- 
vices for  carrying  on  the  work,  etc.,  and  finally  this  was  asked : 

**Q.  1^1 't  this  the  truth  about  the  matter,  that  that  was 
not  only  for  the  purpose  of  avoiding  d<?tair'  (the  witness  hav- 
ing said  that  one  purpose  for  the  letting  to  the  contracting 
company  was  to  avoid  detail),  **but  it  was  for  the  purpose  of 
getting  the  responsibility  for  poor  fellows  that  happened  to 
get  hurt  thrown  off  on  a  $500  corporation  that  wasn't  worth 
anything,  and  to  relieve  yourself  of  it?" 

Objection  was  made  to  this  and  overruled,  and  a  good  many 
other  questions  substantially  of  the  same  sort  were  asked  and 
permitted  to  be  answered,  the  purpose  c) early  being  to  im- 
press upon  the  jury  that  the  contracting  company  was  an  in- 
significant affair  and  really  had  no  existence  independent  of 
the  bridge  company. 

The  plaintiff  also  called  H.  W.  King,  who  was  the  vice-presi- 
dent of  the  bridge  company  and  was  president  of  the  contract- 
ing company,  and  he  was  inquired  of  as  to  the  contract  made 
between  the  bridge  company  and  the  contracting  company  for 
the  work  on  which  the  plaintiff  below  was  engaged  at  the  time 
of  his  injuries,  and  among  other  things,  this  was  asked  of  him : 

**Q.  Isn't  this  the  object  and  purpose  of  the  organization 
of  this  company,  not  for  the  purpose  of  making  dividends  or 
making  money,  but  simply  to  have  another  institution  which 
may  have  a  legal  existence,  so  that  in  case  an  accident  happens 
like  this  it  shall  be  said  the  man  was  w^orking  for  the  contract- 
ing company  and  not  for  the  King  Bridge  Company?" 

Witness  was  permitted  to  answer,  and  did  answer :  *  *  I  think 
not. ' '    And  then  this  question  was  asked : 

**Q.  Now,  I  will  ask  you  again,  if  it  is  not  the  fact  that  was 
a  mere  contrivance— not  intended  to  make  money,  never  has 
made  money,  not  organized  by  those  who  wanted  to  make  money, 
but  just  &8  a  wer^  cpnyeni^uc?  for  the  Kingj  Bridge  Coxnpanjrf 
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Isn't  that  the  whole  of  it,  all  of  it,  nothing  else  but  it  (speaking 
of  the  contracting  company)  ? 
*'A.    No." 

If  it  be  conceded  that  this  evidence  was  not  admissible  as 
to  the  bridge  company,  though  upon  that  we  express  no  opin- 
ion, it  seems  clear  that  it  could  not  have  been  to  the  prejudice 
of  the  contracting  company.  The  tendency  would  seem  to  be, 
if  the  questions  had  been  answered  in  the  affirmative  instead 
of  the  negative,  rather  to  relieve  the  contracting  company  from 
responsibility  and  place  it  all  upon  the  bridge  company. 

The  testimony  of  but  one  witness  offered  by  the  defendant 
appears  in  the  bill.  The  cross-examination  of  this  witness  is 
set  out,  from  which  it  appears  that  every  objection  to  questions 
asked  of  him  in  such  cross-examination  by  counsel*  for  the 
plaintiff  was  suvstained  by  the  court. 

We  hold  that  there  was  no  erroneous  ruling  by  the  court 
upon  the  admission  of  evidence  which  was  prejudicial  to  the 
contracting  company. 

Complaint  is  made,  however,  of  the  conduct  of  counsel  for  the 
plaintiff  below  in  his  argument  to  the  jury.  It  appears  that 
in  the  argument  plaintiff' 's  counsel  spoke  of  the  contracting 
company  as  a  ** scapegoat.''  Objection  was  made  to  this  re- 
mark at  the  time,  which  was  sustained  by  the  court.  The  first 
remark  made  by  counsel  to  which  objection  was  not  sustained, 
so  far  as  is  shown  by  the  bill,  is  in  these  words:  **We  are  here, 
then,  dealing  with  the  American  Contracting  Company.  Am 
I  justified  in  saying  that  the  capital  stock  of  the  American 
Contracting  Company  is  but  $500?"  An  objection  was  made 
to  this,  and  overruled.  The  statement  was  sustained  by  the 
facts,  and,  indeed,  appears  in  the  pleadings,  but  it,  of  course, 
was  not  a  fact  which  could  aid  in  any  way  in  determining 
whether  the  plaintiff  was  entitled  to  a  verdict  and  if  so,  what 
the  amount  of  such  verdict  should  be,  but  how  it  was  calculated 
to  prejudice  the  contracting  company  we  are  unable  to  see. 
Usually  there  is  complaint  where  an  effort  is  made  to  show  that 
the  defendant  in  a  case  like  this  is  wealthy,  as  tending  to  en- 
hance the  verdict  which  may  be  rendered  against  it.  How  it 
could  tend  to  enhance  a  verdict  or  to  aid  in  obtaining  a  ver- 
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diet  against  the  company  to  show  that  it  had  substantially  no 
capital  stock  we  are  unable  to  see,  and  we  think  there  was  no 
prejudice  to  the  contracting  company  in  the  remark  made. 
Counsel  then  said: 

"Am  I  justified  in  saying  that  the  American  Contracting 
Company  appears  to  never  have  made  a  dollar?" 

Objection  was  made  to  this  and  sustained,  and  the  court  said : 
**I  wish  to  say  now  for  the  last  time  that  I  will  not  permit 
this  kind  of  discussion  in  this  case."  Counsel  then  said:  **If 
Your  Honor  please,  I  hardly  know  what  to  say."  And  the 
court  said:  ''Anything  you  choose  to  say  in  this  case  which 
is  proper— and  you  know  what  is  proper— you  may  say  without 
exception,  but  these  matters  have  been  taken  out  of  the  case 
and  are  not  open  to  discussion."  Counsel  then  said:  "May 
I  say  this,  then,  that  if  it  should  chance  in  your  judgment  that 
a  judgment  should  be  rendered — in  your  opinion  here  sitting 
as  jurors,  that  a  judgment  should  be  rendered  in  this  case 
larger  than  the  amount  that  this  company  is  apparently  able 
to  pay — that  you  ought  not,  therefore,  to  be  stingy  about  that 
judgment,  but  that  you  should  give  that  judgment  as  you  think 
just,  and  (turning  to  the  court)  is  that  right?"  The  court,  we 
think  very  properly,  answered:  "Turning  to  the  court  with 
that  inquiry  and  making  that  statement  is  not  right,  and  I  will 
not  permit  it.  Address  yourself  to  the  jury,  and  go  on  with 
the  case." 

Counsel  then  said:  "At  the  same  time,  I  want  to  go  on  with 
the  good  oflfices  and  the  kindness  and  the  friendship  of  the 
court."  To  which  the  court  answered,  "You  have  the  friend- 
ship of  the  court,  but  you  must  proceed  in  order. ' ' 

Nothing  more  is  shown  by  the  bill  as  to  the  conduct  of  coun- 
sel in  the  argument  of  the  case.  We  think  the  trial  court  pur- 
sued the  proper  course  in  the  matter,  and  that  nothing  said  by 
counsel  for  the  plaintiff,  taken  in  connection  with  what  the 
court  said  to  him  in  the  presence  of  the  jury,  could  have  preju- 
diced the  jury  in  his  favor.  We  think  it  was  rather  calculated 
to  prejudice  the  jury  against  him. 

At  the  conclusion  of  the  argument  the  court  charged  the  jury. 
As  shown  by  the  bill,  the  charge  was  concluded  at  twenty  min- 
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utes  before  twelve  o'clock,  the  hour  for  the  noon  adjournment. 
The  jury  thereupon  retired  to  the  jury-room,  reached  a  verdict 
and  reported  to  the  court  about  one  o'clock,  the  conclusion  of 
the  noon  adjournment,  at  which  time  the  verdict  of  the  jury 
was  returned  in  favor  of  the  plaintiff  in  the  sum  of  $5,000. 

A  motion  was  made  by  the  contracting  company  for  a  new 
trial,  and  upon  the  hearing  of  that  motion  the  plaintiff  remitted 
from  the  amount  of  the  verdict  the  sum  of  $3,000,  whereupon 
the  motion  was  overruled  and  judgment  was  entered  for  the 
plaintiff  for  $2,000. 

It  is  urged  that  the  fact  that  the  jury  in  so  short  a  time 
rendered  a  verdict  for  an  amount  so  much  greater  than  the 
amount  o'f  the  judgment  entered  by  the  court  establishes  that 
the  verdict  was  obtained  by  the  influence  of  passion  or  preju- 
dice, and  that,  therefore,  there  was  error  on  the  part  of  the 
court  in  overruling  the  motion  for  a  new  trial,  which  was  not 
cured  by  the  remittur.  The  only  evidence  we  have  that  the  ver- 
dict was  excessive  is  this  remittur,  because  the  evidence  given 
to  the  jury  is  not  all  before  us.  It  is  not  certain  that  the  court 
would  have  sustained  the  motion  for  a  new  trial  but  for  this 
remittur. 

In  the  case  of  The  Peiidletoii  Street  Railroad  Co.  v.  Johti 
Rahmann,  22  0.  S.,  446,  the  syllabus  reads: 

**  Where  the  damages  assessed  by  a  jury  are  excessive,  but  not 
in  a  degree  to  necessarily  imply  the  influence  of  passion  or 
prejudice  in  their  finding,  the  court,  in  the  exercise  of  a  sound 
discretion,  may  make  the  remittur  of  the  excess  the  condition 
of  refusing  to  grant  a  new  trial." 

In  the  opinion,  the  court  recites  the  causes  for  which,  under 
the  statute,  a  new  trial  shall  be  allowed,  among  which  causes 
appear  the  following:  *VExcessive  damages  appearing  to  have 
been  given  under  the  influence  of  passion  or  prejudice."  This 
is  the  exact  language  of  our  present  statute  (Section  5305). 

In  the  case  then  under  consideration  the  jury  had  returned 
^  verdict  for  $10,000,  and  upon  motion  for  a  new  trial  the 
court  entered  the  following  order:  '*The  court,  being  fully 
advised  in  the  premises,  overruled  said  motion  on  condition  of 
the  plaintiff  remitting  $5,000  on  the  anaount  of  the  verdict,  an4 
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the  plaintiff  consenting  thereto,  it  is  ordered  and  adjudged 
by  the  court  that  the  plaintiff  recover  of  the  defendant  his  dam- 
ages assessed  at  $5,000,"  etc. 

The  entry  in  the  present  case  is  in  these  words:  **The  mo- 
tion of  the  American  Contracting  Company  for  a  new  trial  of 
this  cause  is  heard,  whereupon  the  plaintiff  remits  from  the 
amount  of  the  verdict  of  the  jury  the  sum  of  $3,000,  and  said 
motion  is  refused,"  etc. 

It  will  be  observed  that  in  the  ease  referred  to  the  court  made 
it  a  condition  of  the  overruling  of  the  motion  that  the  plaintiff 
remit  $5,000  from  a  verdict  of  $10,000.  In  the  present  case 
it  does  not  appear  from  the  language  of  the  entry  of  the  court 
that  the  remitting  of  $3,000  from  the  verdict  was  a  condition 
of  the  overruling  of  the  motion  for  a  new  trial,  yet  perhaps  it 
is  fair  to  assume  that  such  was  the  case,  and  this  would  make 
the  two  cases  almost  exactly  parallel.  The  remittur  in  the  case 
referred  to  was  for  a  larger  amount  than  in  the  case  before 
us;  th€  percentage,  however,  was  not  so  great,  but  practically 
the  cases  are  alike,  and  in  the  opinion  in  the  case  in  22  0.  S., 
supra,  this  language  is  used  (page  450),  and  seems  to  be  en- 
tirely applicable  to  the  case  at  bar: 

**The  presence  of  the  conditions,  necessary  to  bring  the  case 
at  bar  clearly  within  the  operation  and  peremptory  rule  of  the 
statute,  is  not  disclosed.  The  amount  of  the  verdict  is  not 
such  that  the  influence  of  passion  or  prejudice  is  inferable  from 
its  magnitude.  It  is  not  reducible  from  the  facts  spread  upon 
the  record.  It  is  not  shown  by  the  finding  of  the  court.  We 
are  not  put  in  possession  of  any  circumstances  imposing  the 
statutory  obligation  to  vacate. 

**It  is  probable,  as  is  often  the  case,  that  in  the  opinion  of 
the  judge,  who  heard  the  case,  the  verdict  is  larger  than  he 
would  have  given  as  a  juror,  but  not  such  as,  in  the  absence  of 
statutory  infirmities,  excluded  his  discretionary  power  to  con- 
firm or  vacate  it.  We  can  not  presume  the  existence  of  such 
infirmities,  for  it  is  not  competent  to  presume  a  state  of  facts 
repugnant  to  the  judgment  of  the  court. 

**So  far  as  appears,  then,  the  entering  of  a  judgment  upon 
a  verdict  for  its  entire  amount,  would  not  have  been  disturbed 
by  this  court.  But,  with  the  consent  of  the  plaintiff,  judgment 
was  entered  for  a  smaller  sum.  If  this  had  been  done  arbi- 
trarily, without  his  cooaent,  it  might  have  been  groupd  of  ex- 
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ception  and  reversal  at  his  instance.  But  can  the  defendant 
object?  The  only  consequence  to  him  is  the  substitution  of  a 
less  for  a  larger  sum,  which  might  have  been  legally  exacted, 
and  can  not  be  held  to  prejudicially  affect  him. 

'*It  may  be  supposed  that  a  reasonable  doubt  existed  in  the 
mind  of  the  court  in  regard  to  the  vacation  and  awarding  of 
a  new  trial.  In  the  exercise  of  a  sound  discretion,  with  which 
courts  are  necssarily  clothed,  the  question  presented  by  the  mo- 
tion might  have  been  determined  either  way,  without  constitut- 
ing ground  of  exception.  Wherefore,  it  results,  that  as  con- 
firmation of  the  entire  verdict  could  not  have  been  made  avail- 
able ground  of  error  by  the  defendant,  judgment  for  a  part 
thereof  instead  of  the  whole,  the  residue  being  relinquished, 
can  not.'' 

We  reach  the  conclusion,  therefore,  that  there  is  no  error  ap- 
parent upon  the  record  in  the  action  of  the  court  in  overruling 
the  motion  for  a  new  trial,  and  no  error  in  any  of  the  proceed- 
ings of  the  court  shown  by  the  record  which  would  justify  a 
reversal  of  the  judgment  of  the  court  of  common  pleas,  and 
such  judgment  is  affirmed. 

Kliive,  Tolles  &  Goff,  for  plaintiff  in  error. 

Kerruish,  Chapman  &  Kerruish,  for  defendants  in  error. 


ALIENATION  OF  TITLE  BY  DEED  OF  TRUST. 

[Circuit  Court  of  Fairfield  County.] 

Ohio  Farmers*  Insurance  Co.  v.  G.  W.  Black. 

Decided,  September  23,  1904. 

Fire  Insurance — Condition  of  Policy  Against  Transfer  of  Title — Yio- 
lated  by  Execution  of  Trust  Deed, 

A  policy  of  fire  insurance,  containing  a  provision  against  alienation  of 
title  of  the  character  found  in  the  case  at  bar,  is  rendered  void  by 
the  execution  of  a  trust  deed  covering  the  property  insured  for 
the  purpose  of  paying  off  mortgage  incumbrances,  the  residue  to 
go  to  the  owner  who  holds  the  policy. 

Donahue,  J. ;  Voorhees,  J.,  and  McCarty,  J.,  concur. 

Error  to  Fairfield  Common  Pleas  Court. 

The  defendant  in  error  recovered  a  judgment  in  the  court 
below  against  the  plaintiff  in  error  on  a  policy  of  insurance, 
one  of  the  provisions  of  which  policy  is: 
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"This  policy  shall  become  void  if  any  change  other  than 
death  of  insured  take  place  in  the  title  to^^  interest  in,  occu- 
pancy or  possession  of  the  subject  of  insurance  or  the  interest 
of  the  insured  therein,  or  any  part  thereof,  whether  by  legal 
process  or  judgment  or  voluntary  act  of  the  insured,  and  the 
company  shall  not  be  liable  upon  the  policy." 

On  the  part  of  the  company  it  is  claimed  that  the  plaintiff 
below  parted  with  the  title  to  this  land  by  an  absolute  convey- 
ance which  is  offered  in  evidence.  In  answer  to  that  conten- 
tion the  plaintiff  says  that  this  was  merely  a  trust  deed  for  the 
purpose  of  paying  off  certain  mortgage  incumbrances,  the 
residue  to  be  returned  to  Black  after  the  property  was  sold  and 
debts  paid. 

The  question  arises  whether  this  conveyance  is  a  violation  of 
the  terms  of  the  policy  or  not.  We  think  it  is.  The  terms  of 
this  policy  do  not  provide  only  that  a  sale  of  the  property  would 
render  it  void.  If  that  were  true,  we  should  find  there  was  no 
sale  of  the  property  and  that  the  transfer  of  the  property  did 
not  affect  the  title  of  the  owner  to  the  beneficial  interest  in  the 
property.  There  is  no  sale  under  the  authorities  as  we  find 
it,  but  there  is  a  change  of  title. 

In  May  on  Insurance,  Section  289,  it  is  said  that  if  the  deed 
upon  its  fftce  contains  the  provisions  that  are  here  attempted 
to  be  grafted  upon  it  by  parol  evidence,  it  would  nevertheless  be 
a  change  of  title.  But  we  do  not  place  our  opinion  upon  that 
authority,  but  upon  the  case  of  Blackwell  v.  Insurance  Co.,  48 
Ohio  St.,  533,  539. 

In  that  case  a  man  owned  a  stock  of  goods  upon  which  he  took 
out  a  policy  of  insurance,  which  provided  against  a  sale  of  his 
interest  therein.  Later  he  sold  an  undivided  half-interest  to  a 
partner. 

The  court  held  that  Blackwell  could  recover  against  the  in- 
surance company,  though  the  policy  there  considered  had  in  it 
the  conditions  against  the  sale  or  transfer  of  the  property, 
because  the  entire  interest  was  not  transferred.  But  the  Su- 
preme Court  does  here  annnounce  the  law  to  be  that  a  change 
of  title,  no  matter  whether  it  conveys  all  beneficial  interest  or  not 
is  within  the  provisions  of  this  policy.  We  think  there  is  some 
difference  between  this  case  and  Ohio  Farmers'  Ins.  Co,  v. 
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Waters,  65  Ohio  St.,  157;  but  Ohio  Farmers'  Ins.  Co.  v.  Waters, 
supra,  is  very  strong  authority  showing  the  extent  to  which 
the  Supreme  Court  has  gone  in  giving  effect  to  those  contracts 
and  conditions  avoiding  the  policy.  The  Supreme  Court  holds 
that  where  a  debtor  transfers  his  property  to  a  trustee  or  as- 
signee for  the  payment  of  his  debts,  he  violates  the  conditions 
of  the  policy  and  it  becomes  void.  True  in  that  case  he  parts 
with  the  control  over  the  property  and  has  only  the  residue 
thereof,  yet  in  this  case  after  parting  with  the  title  for  the 
purpose  of  the  payment  of  the  debt,  the  agreement  of  the  trus- 
tee to  take  it  and  pay  the  debt  can  be  enforced  by  the  creditor. 
The  owner  of  the  property  could  not  come  into  court  and  com- 
pel the  reconveyance  of  this  trust  estate  unless  he  first  paid  the 
debt.  The  only  thing  he  would  have  left  in  this  property  would 
be  the  residue  remaining  in  money.  The  title  in  law  is  irre- 
trievably and  absolutely  gone,  and  as  said  in  Ohio  Farmers' 
Ins.  Co.  V.  Waters,  supra,  a!l  that  remains  to  him  is  that  por- 
tion of  the  fund  arising  from  the  sale  of  it  not  exhausted  in  the 
payment  of  the  debts. 

The  judgment  of  the  court  below  will  be  reversed  with  costs 
and  the  case  remanded. 

Lee  Elliott  and  William  Davidson,  for  plaintiff  in  error. 

J.  S.  Sites,  for  defendant  in  error. 


PLEA  IN  RAR. 

[Circuit  Court  of  Franklin  County.] 

WiLiiiAM  Whitman  v.  State  op  Ohio  (two  cases). 

Decided,  March  25,  1905. 

Criminal  Late — Plea  in  Bar — How  Supported — Error  Proceedings — 
Attaching  of  Transcript  to  Plen. 

When  a  plea  in  har  is  offered  in  a  criminal  case,  it  must  be  supported 
by  the  record  of  the  former  conviction  or  acquittal  for  the  same 
otTense.  and  the  accused  must  also  prove  that  he  is  the  same  per- 
son who  stood  charged  in  the  record.  This  requirement  is  not 
met  by  the  mere  attaching  of  the  transcript  to  the  plea,  and  the 
overruling  of  the  plea  under  such  circumstances  is  not  error.    ' 
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SuiAivAN,  J. ;  Wilson,  J.,  and  Dustin,  J.,  concur. 

Heard  on  error. 

These  two  eases,  involving  substantially  the  same  questions, 
were  presented  and  argued  by  counsel  as  one  case,  and  what  is 
said  in  the  opinion  disposing  of  the  contention  between  counsel 
applies  to  both  cases.  The  record  shows  before  proceeding  to 
trial  before  the  mayor,  counsel  for  plaintiff  in  error  filed  a 
plea  in  bar  in  shape  of  a  motion.  To  this  motion  was  attached 
certified  transcripts  from  the  docket  of  a  justice  of  the  peace, 
which  were  referred  to  in  the  motion,  as  certain  exhibits  claimed 
by  counsel  for  the  accused  as  showing  that  the  accused  had 
been  charged,  tried  and  convicted  of  the  same  offense  set  forth 
in  the  respective  affidavits  before  the  mayor.  These  several 
transcripts  are  attached  to  the  respective  bills  of  exception, 
but  nowhere  referred  to  or  made  a  part  of  the  bill  as  required 
by  the  statute,  and  therefore  can  not  be  considered  as  consti- 
tuting a  part  of  the  bill  itself.  L.  E.  &  W,  R.  R,  Co.  v. 
Mackey,  53  Ohio  State,  370. 

Counsel  for  the  accused  contends  that  because  of  the  fact 
as  shown  by  the  record,  that  a  plea  in  bar  was  filed  before  the 
mayor,  and  that  the  transcript  of  the  docket  of  the  justice 
before  whom  it  was  claimed  that  the  accused  had  been  tried  and 
convicted  for  the  same  offense,  was  attached  thereto  as  an 
exhibit,  that  he  had  done  all  that  was  necessary  to  support  the 
plea,  and  that  upon  the  mayor  overruling  his  motion  or  plea 
in  bar  as  designated  by  him  that  when  he  had  his  exception 
noted  in  the  form  of  a  journal  entry,  Section  6565  had  been 
fully  complied  with,  and  that  this  court  can  review  that  pro- 
ceeding of  the  mayor,  though  the  transcripts  referred  to  are  not 
made  a  part  of  the  general  bill. 

When  a  plea  in  bar  is  offered,  it  must  be  supported  not  only 
by  the  record  of  a  former  conviction  or  an  acquital  of  the 
same  offense,  but  the  accused  must  further  prove  that  he  is 
the  same  person  charged  in  the  record.  In  these  cases  the  act 
of  attaching  the  transcript  to  the  plea  was  not  an  offering  of 
them  in  evidence.  The  record  fails  to  show  that  they  were 
offered  in  evidence.  After  the  mayor  overruled  the  plea  in 
bar,  the  counsel  for  the  accused  excepted  generally  and  then 
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excepted  specially  because  the  court  overruled  the  motion  before 
reading  the  transcript.  This  is  followed  by  a  statement  by 
counsel  for  the  accused  as  to  what  the  transcripts  contained 
(bill  of  exceptions,  405),  but  nowhere  is  it  shown  by  the  bill 
of  exceptions  that  the  transcripts  were  offered  in  evidence 
upon  the  plea  in  bar  or  for  any  other  purpose,  and  that  the 
mayor  passed  upon  the  competency  or  incompetency  of  them  as 
evidence  and  it  can  not  be  assumed  that  they  were  offered.  No- 
where in  the  bill  does  it  appear  that  the  accused  offered  any 
testimony  to  show  that  he  was  the  identical  person  stated  in  the 
record.  The  accused  having  failed  to  present  any  evidence 
upon  this  plea  in  bar,  the  court  below  could  not  do  otherwise 
than  dismiss  it,  which  was  accomplished  by  overruling  the 
motion. 

A  plea  in  bar  presents  an  issue  of  fact,  and  hence  requires 
evid<ence  and  a  finding  upon  the  evidence;  all  of  which  must 
be  presented  by  a  bill  of  exceptions,  taken  as  required  by  statute. 
So  that  the  judgment  upon  such  issue  may,  if  desired,  be  re- 
viewed by  proceedings  in  error.  Under  Section  6565,  the 
judgment  of  the  mayor  upon  this  issue  could  have  been  re- 
viewed, independent  of  other  issues  in  the  causes,  by  proceed- 
ings in  error,  upon  a  bill  containing  the  evidence  upon  this 
issue  alone.  The  record  simply  shows  that  a  plea  in  bar  was 
made  with  no  testimony  offered  to  support  it,  and  the  over- 
ruling of  the  motion  must  be  assumed  to  be. a  judgment  ad- 
verse to  the  accused  because  the  plea  was  not  sustained  as 
required  by  law. 

We  therefore  find  no  prejudicial  error  to  plaintiff  upon  this 
ground,  and  none  in  any  of  the  other  several  grounds  set  forth 
in  this  petition.  It  therefore  follows  that  the  judgment  of  the 
court  below  must  be  affirmed  at  plaintiff's  costs. 

E.  C,  Tiirn-er,  for  plaintiff. 

C.  r.  Clark,  for  defendant. 
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ASSIGNMENTS  Or  UNEARNED  WAGES. 

[Circuit  Court  of  Cuyahoga  County.! 

The  Brooks  Company  v.  D.  H.  Tolman. 

Decided,  January  27,  1905. 

Executory  ContracU — Transfer  of  Title  to  the  Thing  Sold — Assign- 
ment of  Unearned  Wages — Under  Existing  Employment — Home- 
stead Exemption, 

An  afisignment  of  wages  or  salary  to  be  earned  under  an  existing  em- 
ploQrment,  made  in  good  faith  and  for  a  valuable  considieration, 
iB  -valid  where  the  relation  between  the  employe  and  hie  employer 
le  such  that  the  employe  may  reasonably  be  expected  to  earn 
the  wages  covered  by  the  contract,  and  against  such  a  contract  a 
claim  for  homestead  exemption  can  not  prevail. 

Marvin,  J. ;  Hale,  J.,  and  Winch,  J.,  concur. 
Error  to  the  court  of  common  pleas. 
This  ease  is  here  by  a  proceeding  in  error. 
Tolman  brought  suit  against  the  Brooks  Company  alleging 
that^ 

'*0n  or  about  the  3d  day  of  January,  1901,  D.  C.  Finneran, 
for  a  valuable  consideration,  entered  into  a  written  contract 
with  the  plaintiff,  D.  II.  Tolman,  wherein  the  said  D.  C.  Fin- 
neran agreed  to  sell,  assign  and  transfer,  and  did  thereby, 
sell,  assign  and  transfer  to  this  plaintiff  all  his  salary  due  or 
to  become  due  to  said  D.  C.  Finneran  from  the  Brooks  Company 
for  the  period  of  ten  years  from  the  date  of  said  instrument, 
and  which  salary  amounted  to  sixteen  ($16)  dollars  per  week, 
and  became  due  and  payable  on  the  following  dates:''  [Then 
follows  dates  every  week  up  to  the  5th  of  January,  1902.] 
**Said  written  agreement  provided  that  said  D.  C.  Finneran 
should  collect  said  money  due  him  from  said  the  Brooks  Com- 
pany, when  it  should  become  due  on  the  days  and  dates  above 
specified,  on  condition  that  he  should  turn  over  to  said  D.  H. 
Tolman  the  amount  of  money  designated  after  each  and  every 
date  on  or  before  the  expirfltion  of  one  day  after  said  date; 
said  written  agreement  further  provided  that  on  the  failure 
of  said  D.  C.  Finneran  to  turn  over  to  said  D.  H.  Tolman  said 
money  as  provided,  the  said  right  of  D.  C.  Finneran  to  collect 
said  money  should  become  null  and  void,  and  D,  H.  Tolman 


188       CIRCUIT  COURT  REPORTS-NEW  SERIES. 

The  Brooks  Co.  v.  Tolman.  [Vol.  VI,  N.  S. 

should  collect,  and  should  have  the  sole  right  to  collect  all 
the  money  due  or  to  become  due  to  said  D.  C.  Finneran  from 
said  the  Brooks  Company  on  the  days  and  dates  above  speci- 
fied, and  further  provided  that  said  D.  H.  Tolman  should  apply 
said  money  received  to  the  liquidation  of  an  indebtedness 
due  to  D.  H  Tolman  from  said  D.  C.  Finneran  to  the  amount 
of  twenty-four  ($24)  dollars,  and  that  the  balance  of  said 
money  so  collected  from  said  the  Brooks  Company,  over  and 
above  twenty-four  ($24)  dollars,  should  be  by  D.  H.  Tolman 
returned  to  D.  C.  Finneran.     •    *    ♦ 

*'This  plaintiff  says  that  said  D.  C.  Finneran  by  five  pay- 
ments of  two  dollars  ($2)  each  made  between  the  12th  day 
of  January,  1901,  and  March  12,  1901,  did  reduce  his  said 
indebtedness  to  said  D.  H.  Tolman  to  the  amount  of  $14,  all  of 
which  was  on  said  March  12,  1901,  due  and  payable. 

**  Plaintiff  says  that  said  D.  C.  Finneran  did  fail  to  turn 
over  to  said  D.  H.  Tolman  the  money  due  or  to  become  due 
said  D.  C.  Finneran  from  the  Brooks  Company  on  January  5, 
1901,  January  12,  1901,  January  19,  1901,  January  26,  1901, 
February  2,  1901,  February  9,  1901,  February  16,  1901, 
February  23,  1901,  March  2,  1901,  March  9,  1901,  and 
March  16,  1901,  on  or  before  the  expiration  of  one 
day  after  said  dates,  or  any  time  thereafter,  and  that  upon 
said  failure,  the  right  of  said  D.  C.  Finneran  to  collect  said 
money  from  said  the  Brooks  Company  became  null  and  void, 
and  said  D.  H.  Tolman  became  the  rightful  and  proper  party 
to  collect  said  money  under  said  written  agreement. 

'*This  plaintiff  says  that  on  the  22d  day  of  March,  1901, 
he  did  notify  the  said  the  Brooks  Company  of  the  existence 
of  said  agreement  and  did  file  on  said  March  22,  1901,  a  copy 
of  said  agreement  with  the  said  the  Brooks  C)ompany,  and 
demanded  from  the  said  the  Brooks  Company  the  money  due 
D.  C.  Finneran  at  that  time,  or  to  become  due  on  the  23d  day 
of  March,  1901,  andj  on  each  seventh  day  thereafter;  said  de- 
mand of  payment  was  again  made  on  the  said  23d  day  of 
March,  1901,  from  the  said  the  Brooks  Company,  amd  at 
various  dates  since  said  March  23,  1901.  The  said  the  Brooks 
Company  did  refuse  at  all  times  to  pay  to  said  D.  H.  Tolman 
the  money  due,  or  to  become  due,  the  said  D.  C.  Finneran, 
from  said'  the  Brooks  Company,  or  any  part  thereof,  and  does 
still  so  refuse  to  pay.  The  amount  due  to  said  D.  C.  Finneran 
from  said  the  Brooks  Company,  on  the  22d  and  23d  days  of 
March,  1901,  was  the  sum  of  sixteen  ($16)  dollars,  and  a  like 
sum  of  sixteen  ($16)  dollars  has  been  due  on  each  and  every 
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seventh  day  since  March  23,  1901,  from  said  the  Brooks  Com- 
pany to  the  said  D.  C.  Pinneran. 

**At  the  time  said  written  agreement  was  entered  into  and 
the  assignment  of  wages  made,  to-wit,  on  or  about  the  3d  day 
of  January,  1901,  the  said  D.  C.  Pinneran  was  employed  by 
the  said  the  Brooks  Company,  and  was  under  a  contract  of 
employment  with  said  company.  Said  D.  C.  Pinneran  con- 
tinued to  be  employed  by  the  said  the  Brooks  Company,  and 
under  said  contract  of  employment  with  said  company,  at  all 
the  times  and  dates  mentioned  in  this  petition,  and  is  still 
so  employed." 

To  this  an  answer  was  filed  by  the  Brooks  Company,  ad- 
mitting the  making  of  the  contract  between  Tolman  and  Pin- 
neran ;  that  a  copy  of  the  contract  was  received  by  the  defend- 
ant on  March  22,  1901;  that  when  it  received  said  copy  of 
contract  Pinneran  was  in  its  employ,  but  says  that  he  was 
working  by  the  day  at  $2.66,  but  that  he  was  employed  only 
by  the  day  and  for  no  definite  time.  It  admits  that  Pinneran 
failed  to  turn  over  to  plaintiff  his  wages  at  the  time  specified 
in  the  petition,  and  says  that  it  was  owing  to  Pinneran  $15 
as  wages  at  the  time  the  contract  was  filed  with  it,  and  denies 
all  the  other  allegations  of  the  petition. 

Then  follows  a  second  defense,  which  reads: 

**Said  defendant  for  this  its  second  defense  to  plaintiff's  pe- 
tition, makes  a  part  hereof  all  of  the  facts  and  allegations  set 
forth  in  his  first  defense  as  fully  as  if  herein  re-written,  and  in 
addition  thereto  says: 

**1.  That  said  D.  C.  Pinneran  at  the  time  said  copy  of  said 
agreement  was  was  received  by  it  as  aforesaid,  was  and  is  a 
resident  and  citizen  of  the  state  of  Ohio  and  a  married  man 
and  the  head  and  support  of  a  family,  consisting  of  himself, 
wife  and  two  minor  children  about  three  or  four  years  old,  and 
not  the  owner  of  a  homestead,  and  his  wife  was  not  the  owner 
of  a  homestead  and  their  entire  possessions  consisted  of  house- 
hold goods  not  to  exceed  in  value  $200,  all  of  which  was  of 
necessity  used  and  in  use  by  them  in  housekeeping,  and  when 
it  became  known  to  them  that  said  copy  of  said  agreement  had 
been  mailed  to  defendant  and  received  as  aforesaid,  each  and 
both  of  them  claimed  of  defendant  said  wages  as  exempt  and 
selected  the  same  and  demanded  the  same  of  defendant  as  ex- 
empt in  lieu  of  a  homestead,  and  said  D.  C.  Pinneran  directed 
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defendant  to  disregard  said  agreement  and  repudiated  the 
same  and  countermanded  the  order  to  pay  said  wages  to  plaint- 
iff and  directed  payment  thereof  to  his  wife. 

**2.  That  said  wages  aggregating  some  $15  owing  by  de- 
fendant to  said  D.  C.  Finneran  were  the  personal  earnings  of 
said  D.  C.  Finneran  earned  within  the  two  weeks  next  pre- 
ceding the  mailing  of  said  copy  of  said  agreement  to  defend- 
ant and  its  receipt  thereof  as  aforesaid,  and  the  same  were 
necessary  for  the  support  of  the  family  of  said  D.  C.  Finneran, 
and  as  soon  as  it  became  known  by  D.  C.  Finneran  and  his 
wife  that  a  copy  of  said  agreement  had  been  received  by  de- 
fendant as  aforesaid,  both  he  and  his  wife  demanded  said 
wages  as  his  personal  earnings  necessary  for  the  support  of 
his  family  and  exempt  by  law,  and  said  D.  C.  Finneran  ordered 
and  directed  defendant  to  disregard  said  agreement,  repudiated 
the  same,  countermanded  the  order  to  pay  said  wages  to  plaint- 
iff, and  directed  payment  thereof  to  his  wife,  and  this  defend- 
ant did  so." 

A  general  demurrer  to  each  of  these  defenses  was  filed  by 
the  plaintiff.  This  demurrer  was  sustained,  and  the  defend- 
ant not  desiring  to  plead  further,  judgment  was  rendered  for 
the  plaintiff,  to  reverse  which  the  present  proceeding  is  pros- 
ecuted. 

The  question  thus  presented  for  determination  is,  whether 
there  was  error  in  sustaining  such  demurrer. 

On  the  part  of  the  plaintiff  in  error  it  is  urged  that  the  con- 
tract between  Finneran  and  Tolman  was  purely  executory; 
that  in  such  a  contract  title  to  the  thing  contracted  about  does 
not  pass  from  one  party  to  the  other  immediately  upon  the 
making  of  the  contract,  and  that  therefore  such  contract  does 
not  constitute  a  sale;  that  at  most  it  is  only  a  contract  to  sell, 
one  of  the  essentials  of  a  sale  being  a  present  transfer  of  the 
title  to  the  thing  sold.  (See  notes  to  Sections  1-4,  Benjamin  on 
Sales,  7th  Ed.) 

It  is  said  there  could  be  no  present  transfer  of  title  to  that 
which  at  the  time  of  the  contract  had  no  existence;  that  what- 
ever was  to  become  due  to  Finneran  from  the  Brooks  Company 
was  to  be  earned  in  the  future,  and  hence  could  not  have  at  the 
date  of  this  contract  any  present  existence.  Counsel  in  argu- 
ment liken  it  to  a  chair  which  one  at  his  own  place  of  business 
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and  from  his  own  material  agrees  to  make  for  another  for  an 
agreed  price,  and  urge  that  as  no  chair  is  in  existence  when 
the  contract  is  made,  there  can  be  no  transfer  of  title  at  that 
time,  and  hence  no  sale  of  the  chair.  Doubtless,  in  the  case  of 
the  chair,  until  there  is  a  subsequent  appropriation  of  the  chair 
made  to  the  contract,  there  would  be  no  sale  (Benjamin  on 
Sales,  Section  358). 

The  argument  likening  the  contract  involved  in  this  case  to 
the  case  of  the  chair  supposed  by  counsel,  however  plausible, 
seems  to  be  entirely  overcome  by  the  authorities.  Cases  involv- 
ing the  exact  question  presented  here  have  been  before  the 
courts  in  many  of  the  states. 

In  the  second  volume  of  A.  &  E.  Ency.  of  Law,  1st  Ed.,  page 
1031,  thislanguage  is  used  in  the  text: 

**An  assignment  of  wages  or  salary  to  be  earned  under  an 
existing  employment,  made  in  good  faith  and  for  a  valuable 
consideration,  is  valid.'' 

Numerous  authorities  are  cited  in  support  of  the  text. 

In  Kane  et  al  v.  Clough  et  al,  36  Mich.,  436,  the  facts  are  that 
on  October  16,  1874,  one  Tucker  was  employed  by  the  defend- 
ants in  their  organ  manufactory,  doing  piece-work  but  without 
any  definite  contract  for  the  continuance  of  such  employment. 
He  was  then  indebted  to  his  mother,  and  he  executed  to  her  an 
assignment  of  all  the  wages  that  thereafter  might  become  due 
to  him  from  his  employers.  Between  that  date  and  December 
9  following  $65.50  had  become  due  to  him  for  his  labor.  This 
was  less  than  he  was  owing  to  his  mother.  On  page  439,  it  is 
said  in  the  opinion: 

''It  is  this  sum  which  is  now  in  dispute;  the  plaintiffs  claim- 
ing that  the  assignment  could  not  reach  it,  because  the  moneys 
were  not  earned  when  the  assignment  was  made,  and  there  was 
no  subsisting  contract  under  which  they  were  to  be  earned. 

**It  has  often  been  decided  that  a  mere  possibility  is  not  the 
subject  of  assignment.  A  contingent  claim  against  a  foreign 
country  to  damages  to  be  recovered  by  treaty  is  an  illustration. 
•  •  •  A  sale  of  fish  thereafter  to  be  caught  passes  no  title 
when  they  are  caught.  The  same  is  held  of  a  sale  of  sums 
to  be  earned  by  a  physician  in  specified  future  years.    •    •    • 
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In  Massachusetts  an  assignment  of  future  services,  there  being 
no  existing  contract  of  service,  has  been  held  invalid ;  but  eases 
are  cited  in  the  same  state  which  hold  that  if  the  assignor  is 
at  the  time  under  a  contract  of  service,  it  is  maintainable.  *  *  • 
In  New  Hampshire  it  is  decided  that  wages  to  become  due  may 
be  effectually  assigned,  provided  there  is  at  the  time  an  existing 
contract  under  which  they  are  to  be  earned.  •  *  •  The 
distinction  between  the  cases  in  which  the  wages  are  not  earned 
under  a  contract  existing  at  the  time  of  the  assignment  and 
those  in  which  they  are,  is  said  to  be  that  Mn  the  former  the 
future  earnings  are  a  mere  possibility,  coupled  with  no  interest, 
while  in  the  latter  the  possibility  of  future  earnings  is  coupled 
with  an  interest,  and  the  right  to  them,  though  contingent  and 
liable  to  be  defeated,  is  a  vested  right.'  " 

This  case  was  where  an  effort  was  made  to  garnishee  the 
wages  of  an  employe.     The  court  sny  further: 

**But  we  are  inclined  to  think  that  this  case  ought  not  to  be 
distinguished  from  those  in  which  the  wages  were  earned  under 
a  continuous  contract.  The  defendant  was  employed  at  the 
time  the  assignment  was  made.  It  is  true  he  might  never  have 
received  more  work,  but  the  expectation  of  continuous  work 
existed  on  the  part  of  employer  and  employed.  The  proposed 
transfer  had  reference  to  wages  to  be  earned  in  an  existing 
employment,  and  in  this  it  differed  from  that  in  Mulhall  v. 
Quinn,  supra,  where  the  defendant  only  performed  jobs  occa- 
sionally." 

It  was  h«ld  in  this  Michigan  case  that  the  transfer  to  the 
mother  was  a  complete  transfer  of  the  title  to  the  earnings. 

In  State,  ex  rel  Bank,  v.  Hastings,  15  Wis.,  75,  a  judge  of  the 
circuit  court  had  made  an  assignment  of  his  salary  to  be  earned 
after  the  time  of  the  assignment  and  to  become  due  on  the 
1st  of  October,  1891.  He  undertook  to  repudiate  it,  said  that 
it  was  an  assignment  of  a  thing  not  in  existence,  but  it  was 
held  that  the  assignment  was  valid  and  that  the  assignee  was 
the  owner  of  the  salary  earned  after  the  assignment  was  made. 

The  case  of  Ilawley  v.  Bristol,  36  Conn.,  26,  differs  from  the 
case  now  being  considered,  in  that  there  was  a  definite  fixed 
employment.  The  assignor  had  already  earned  $50  under  a 
contract.    He  was  to  earn  $625  in  all.     It  was  there  held  that 
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the  assignment  of  that  to  be  thereafter  earned  was  valid  and 
carried  the  title. 

In  the  case  of  Metcalf  v.  Kincaid,  87  Iowa,  443,  the  second 
clause  of  the  syllabus  reads: 

"An  assigniment  of  wa^es  yet  to  be  earned  is  good  as  against 
the  claims  of  attaching  creditors,  if  accepted,  and  if,  at  the  time 
it  is  made,  there  is  an  existing  engagement  or  employment,  by 
virtue  of  which  wages  are  being,  and  in  the  future  may  rea- 
sonably be  expected  to  be,  earned,  even  though  there  is  no  con- 
tract or  fixed  time  of  emplojnnent. " 

And  in  the  opinion,  on  page  447,  it  is  said : 

"It  has  often  been  held  that  when  one  assigns  wages  to  be 
earned  under  an  engagement  then  existing,  and  when  he  was 
actually  at  work  thereunder,  at  a  fixed  price,  payable  at  a  cer- 
tain time,  though  no  contract  of  employment  existed  for  any 
stipulated  time,  yet  such  an  assignment,  if  accepted,  would  be 
good  as  against  a  garnishment  by  creditors  of  the  assignor." 

To  the  same  effect  is  the  case  of  Boylen  v.  Leo^tiard,  84  Mass., 
407.    The  second  clause  of  the  syllabus  reads: 

"An  assignment  of  wages,  without  limitation  of  time,  will 
include  wages  earned  by  a  laborer  for  nine  months  thereafter, 
under  a  contract  then  existing  by  which  he  was  to  labor  for 
his  employer  for  an  indefinite  time,  although  his  rate  of  wages 
was  afterward  increased;  especially  if  the  parties  have  treated 
the  assignment  as  applioajble  to  such  wages,  and  payments  there- 
of have  been  made  to  the  assignee  since  the  rate  was  increased." 

Other  authorities  are  to  the  same  effect,  the  holdings  seem- 
ing to  be  that  assignments  of  future  earnings  for  which  there  is 
such  relation  between  the  assignor  and  his  employer  as  that  the 
employe  may  reasonably  be  expected  to  earn  wages  in  the  fu- 
ture, are  valid. 

We  come  to  the  conclusion,  then,  that  this  assignment  is  valid 
and  transferred  the  ownership  of  the  wages  earned  after  the 
contract  was  made— the  wages  that  Pinneran  thereafter  earned 
from  the  Brooks  Company.  That  being  true,  no  claim  for 
exemption  could  prevail  as  against  it  because  the  wages,  not 
being  the  property  of  Pinneran  but  the  property  of  the  as- 
signee, neither  Pinneran  or  his  family  could  claim  an  exemp- 
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tion  any  more  than  in  chattel  property  which  is  sold  by  the 
owner. 

The  judgment  of  the  court  of  common  pleas  is,  therefore,  af- 
firmed. 

Arnold  Green,  for  plaintifi!  in  error. 

Wm.  E.  PaUerson,  for  defendant  in  error. 


NEGLIGENCE  IN  STANDING  ON  PLATFORM  OF  INTERURBAN 

CAR. 

[Circuit  Court  of  Hamilton  County.] 

C.,  L.  &  A.  Electric  Street  Ry.  Co.  v.  George  II.  Lohe,  Ad- 
ministrator. 

Decided,  January,  1905. 

Street  Railways — Negligence— Standing  on  Pyttform  of  Interurban 
Car  When  Running  through  the  Open  Country — Not  Proximate 
Cause  of  Injury,  When — Court  may  Declare  Conduct  Negligence 
Per  Se,  When. 

1.  Where  a  passenger  on  an  interurban  railway  car  was  thrown  there- 

front  and  killed  by  the  derailing  of  the  car  while  running  through 
the  open  country,  the  fact  that  he  was  standing  on  the  platform 
at  the  time  can  not  be  held  to  be  the  proximate  cause  of  his 
death,  when  the  evidence  does  not  disclose  that  there  was  avail- 
able or  reasonably  convenient  roam  on  the  inside  of  the  car; 
that  the  injury  would  not  have  happened  had  he  been  on  the 
inside;  that  he  had  notice  of  a  sign  prohibiting  passengers  from 
standing  on  the  platform;  or  that  he  was  ordered  inside  the  car 
by  the  company's  servants,  and  refused  to  go. 

2.  The  court  may  find  as  a  matter  of  law  that  certain  conduct  con- 

stitutes contributory  negligence  per  se,  when  it  is  such  an  act 
IthUt  all  men  must  conclude  that  it  was  the  proximate  cause 
of  the  injury  complained  of. 

Jelke,  p.  J. ;  Swing,  J.,  and  Giffen,  J.,  concur. 
Error  to  Hamilton  Common  Pleas  Court. 
The  law  of  Ohio,  and  particularly  the  law  in  this  case,  was 
laid  down  by  the  Supreme  Court,  when  this  same  case  was  before 
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it,  and  is  reported  in  the  Cin.,  L.  &  A,  Elec.  St,  By,  v.  Lohe^ 
68  Ohio  St.,  101: 

*'l.  An  interurban  electric  railroad  is  classed  as  a  street 
railroad  by  the  statutes  of  this  state. 

**2.  While  such  interurban  railroad  companies  are  subject 
to  the  sam€  regulations,  and  have  all  the  powers  of  street  rail- 
road companies,  so  far  as  applicable,  the  law  of  negligence  gov- 
erning the  standing  on  a  platform  of  a  moving  street  car  in  a 
municipality,  is  not  applicable  to  the  case  of  standing  on  such 
platform  of  a  moving  interurban  car  in  the  open  country. 

"3.  The  law  of  negligence  governing  the  standing  on  a 
platform  of  a  moving  interurban  car  outside  of  a  municipality, 
is  the  same  as  in  the  case  of  steam  cars ;  and  where  a  rule  of 
the  company  prohibits  passengers  from  standing  on  the  plat- 
form, •  •  •  or  where  the  passengers  upon  request  refuse 
to  enter  the  car,  there  being  in  either  case  vacant  seats,  they 
may  remain  on  the  platform  at  their  peril. 

**4.  In  a  contract  for  safe  carriage  there  is  an  implied  agree- 
ment that  the  passenger  will  obey  the  reasonable  rules  of  the 
carrier;  and  where  the  passenger  purposely  violates  such  rule, 
and  is  thereby  injured,  he  can  not  recover  damages  from  the 
carrier  in  an  action  on  the  contract.'' 

After  such  reversal,  the  case  was  remanded  to  the  court  of 
common  pleas  and  there  tried  again,  resulting  once  more  in  a 
verdict  for  the  plaintiff,  Lohe,  administrator;  upon  which  the 
court  rendered  judgment,  error  to  which  is  now  prosecuted  to 
this  court. 

If  the  case,  as  submitted  to  the  jury  at  this  recent  trial,  is 
substantially  the  same  case  as  was  contained  in  the  record  which 
went  to  the  Supreme  Court,  the  verdict  below  can  not  be  sus- 
tained, as  the  same  conclusion  must  be  reached  as  was  reached 
by  the  Supreme  Court. 

An  examination  of  the  record  shows  that  at  this  hearing 
the  testimony  presented  a  somewhat  different  case  and  developed 
issues  of  fact  on  all  the  matters  found  proven  or  assumed  by  the 
Supreme  Court  in  its  opinion. 

Probably  in  view  of  the  Supreme  Court's  opinion  counsel  in 
presenting  his  case  emphasized  whatever  of  dispute  there  was 
in  these  issues  of  fact.    In  this  second  trial,  the  whole  first  half 
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of  the  case  was  eliminated  by  an  agreed  statement  in  regard  to 
the  alleged  negligence  of  the  defendant,  The  Cincinnati,  Law- 
renceburgh  &  Aurora  Electric  Street  Railroad  Company,  which 
was  as  follows: 

**Por  the  purpose  of  facilitating  the  trial  of  this  case,  it  is 
hereby  agreed  that  neither  party  shall  offer  any  evidence  what- 
ever on  the  question  of  the  negligence  of  the  defendant,  that 
is,  the  railroad  company,  but  that  question  shall  be  consid- 
ered and  determined  as  though  the  plaintiff  had  offered  suffi- 
cient evidence  to  establish  the  allegations  of  the  petition  as  to 
the  negligence  of  the  defendant.  This  agreement  not  to  limit 
the  right  of  either  party  In  the  offer  of  evidence  as  to  any  or 
all  other  questions  in  the  case.'' 

It  appears  in  the  testimony  that  the  decedent,  William  Lohe, 
was  standing  upon  the  platform  of  defendant's  car  at  the  time 
when  the  car  was  derailed.  It  is  claimed  on  behalf  of  the  plaint- 
iff that  he  was  there  because  there  was  no  available  or  reasonably 
convenient  room  in  the  car,  and  that  being  there  under  these 
circumstances,  it  was  not  negligence  per  se. 

When  last  before  the  Supreme  Court,  the  court  said,  page 
111: 

**In  the  case  at  bar  the  deceased  was  ordered  into  the  car 
by  the  conductor,  and  requested  to  go  in  by  the  assistant  con- 
ductor ;  there  were  vacant  seats  inside ;  a  sign  was  up,  '  Passen- 
gers not  allowed  on  the  platform,'  and  yet  he  remained  on  the 
platform  because  he  wanted  to  smoke  a  cigar." 

In  the  case  of  Cincinnati,  D.  &  T.  Trac,  Co.  v.  Kent,  this 
court  following  the  decision  of  the  Supreme  Court  in  C,  L. 
&  A,  Elcc,  St,  Ry,  v.  Lohe,  supra,  and  the  case  of  Hickey  v. 
RaUway,  96  Mass.  (14  Allen),  429,  which  our  Supreme  Court 
approved,  held  that  it  was  negligence  for  a  passenger  to  volun- 
tarily and  unnecessarily  stand  upon  the  platform  of  an  inter- 
urban  car  when  there  was  standing  room  inside. 

The  first  proposition  of  the  syllabus  in  Hickey  v.  Railway, 
supra,  is: 

**A  traveler  by  railroad  can  not  maintain  an  action  against 
a  railroad  company  recover  damages  for  a  personal  injury 
sustained  by  him  in  consequence  of  his  voluntarily  and  unnec- 
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efisarily  standing  upon  the  platform  of  a  passenger  ear,  while 
the  train  is  in  motion." 

As  the  case  was  submitted  to  the  jury  at  this  latter  hearing, 
there  was  conflicting  testimony  on  this  issue  as  to  whether  or 
not  there  was  standing  room  within  the  car.  It  appears  that 
parties  boarded  this  car  and  subsequently  found  seats.  Most  of 
these  parties,  however,  were  ladies,  and  it  does  not  appear 
whether  they  found  vacant  seats  or  whether  they  secured  seats 
through  the  gallantry  of  gentlemen  who  surrendered  their 
seats  to  them.  Just  how  crowded  this  car  was,  and  whether 
or  not  standing  room  within  was  reasonably  available  or  could 
be  conveniently  obtained,  is  a  mixed  and  doubtful  question 
involving  many  elements  of  fact,,  which  must,  by  its  nature, 
have  been  submitted  to  the  jury,  as  it  was  in  this  case.  There 
is  reported  a  case  by  the  Illinois  Supreme  Court,  October  24, 
1904,  Chicago  &  W.  /.  By.  v.  Newell  (72  N.  E.  Rep.,  416),^ 
wherein  it  is  said : 

**1.  Where  a  railroad  train  was  so  crowded  with  passengers 
that  some  of  them  were  standing  on  the  platform,  and  the  train 
rounded  a  curve  at  the  rate  of  twenty-five  or  thirty  miles  an 
hour,  and  a  passenger  was  thrown  off,  in  an  action  for  his 
injuries  it  could  not  be  said  as  a  matter  of  law  that  there  was 
no  negligence  in  so  operating  the  train. 

**2.  Where  a  passenger  was  injured  by  being  thrown  from 
the  platform  of  a  railroad  train  as  it  rounded  a  curve,  in  an 
action  for  the  injuries,  it  appearing  that  neither  seats  nor 
.standing  room  in  the  cars  could  be  conveniently  obtained,  it 
was  a  question  for  the  jury  whether  plaintiff  was  guilty  of 
contributory  negligence." 

**  Ordinarily,  it  is  prima  facie  evidence  of  negligence  for  a 
passenger  to  stand  or  ride  upon  the  platform  of  a  moving  rail- 
way train;  but  where,  as  the  evidence  tends  to  show  in  this  case 
neither  seats  nor  standing  room  in  the  cars  could  be  conven- 
iently obtained,  it  became  a  question  of  fact  for  the  jury  whether 
the  plaintiff  was  guilty  of  contributory  negligence  by  being  upon 
the  platform  from  which  he  fell.  It  is  only  when  the  inference 
of  negligence  necessarily  results  from  the  statement  of  facts  that 
the  court  can  properly  instruct  the  jury  that  such  facts  establish 
negligence  as  a  matter  of  law.  Standing  or  sitting  upon  the 
platform  or  steps  of  a  railway  car  when  the  train  is  in  motion, 
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although  it  may  be  prima  facie  evidence  of  negligence,  is  not, 
under  all  circumstances,  negligence  per  se,  and  is  a  matter  of 
law." 

If  submitted  to  us  de  novo  we  would  be  inclined  to  find  on  the 
testimony  contained  in  the  record  that  there  was  suflScient  stand- 
ing room  within  the  car  not  to.  justify  the  deceased,  Lohe,  in 
standing  where  he  did  upon  the  platform.  But  we  are  not  pre- 
pared to  hold  that  a  finding  on  this  issue  by  the  jury  is  mani- 
festly against  the  weight  of  the  evidence.  It  was  stated  as  a 
fact  in  the  opinion  of  the  Supreme  Court  that  the  conductor  and 
the  assistant  conductor  had  requested  the  deceased,  William 
Lohe,  to  go  inside.  This  fact  is  also  put  in  issue  at  this  latter 
hearing  in  the  common  pleas  court.  One  of  these  men  weakened 
somewhat  in  his  testimony  and  there  was  evidence  tending  to  con- 
tradict any  such  request  on  the  part  of  either  of  them  by  wit- 
nesses who  stood  beside  the  conductor  and  assistant  conductor 
and  the  said  William  Lohe,  and  testified  that  they  did  not  hear 
either  of  them  make  such  request. 

Again,  in  the  former  hearing,  it  appears  unchallenged,  that 
there  was  a  sign  up,  ** Passengers  not  allowed  on  the  platform." 
In  the  syllabus  in  Cin.  L.  &  A,  Elec.  St.  Ry,  v.  Lohe,  supra^  the 
court  says: 

**  Where  the  passenger  purposely  violates  such  rule,  and  is 
thereby  injured,  he  can  not  recover  damages  from  the  carrier 
in  an  action  on  the  contract." 

It  appears  from  the  record  that  this  road  had  been  in  opera- 
tion but  a  few  days  prior  to  the  happening  of  this  accident,  and 
that  at  noon  of  the  day  upon  which  the  accident  happened,  the 
company,  for  the  first  time,  promulgated  the  rule  against  pas- 
sengers standing  on  the  platform,  by  putting  up  the  sign  as 
claimed.  There  is  no  other  testimony  tending  to  bring  home 
knowledge  of  this  rule  to  the  deceased,  William  Lohe,  other  than 
by  the  hanging  up  of  the  sign.  On  the  other  hand,  there  is  tes- 
timony tending  to  show  that  from  the  time  the  road  began  opera- 
tion, that  the  platforms  were  frequently  and  almost  usually 
crowded,  and  that  said  William  Lohe  lived  upon  the  line  of  this 
railroad  where  he  would  probably  observe  this  custom  at  least  to 
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the  extent  that  the  practice  had  been  tolerated  during  the  short 
period  of  operation  of  the  road. 

It  does  not  appear  that  said  William  Lohe  as  a  fact  did  see 
this  sign,  bnt  it  would  be  a  question  to  be  left  to  the  jury,  in 
view  of  the  size  and  character  of  the  sign,  its  location,  the  crowd 
upon  the  car  and  upon  the  platform,  whether  a  reasonable  man 
in  the  exercise  of  ordinary  caution  and  care  and  observation, 
would  or  ought  to  have  seen  it;  and  it  is  possible  for  the  jury 
to  have  found  that  in  view  of  all  the  facts  and  circumstances 
shown  in  this  record  that  the  said  William  Lohe  did  not  see  this 
sign  and  did  not  know  of  the  rule  aforesaid. 

As  the  case  was  submitted  to  the  jury  at  this  last  hearing 
there  is  left  open  the  entire  question  of  proximate  cause — be  it 
what  it  may — whether  or  not,  it  contributed  to  his  fatal  injury. 

The  court  may  find  as  a  matter  of  law  that  certain  conduct 
constitutes  contributory  negligence  per  se,  when  it  is  such  an  acit 
that  all  men  must  conclude  that  it  was  the  proximate  cause  of 
the  injury.  Here,  however,  the  question  is  somewhat  obscure 
and  left  in  the  domain  of  issues  of  fact  upon  which  there  is  con- 
flicting testimony. 

It  appears  that  the  deceased  William  Lohe  was  found  under 
the  platform  of  the  car,  with  the  handle  rail  resting  across  but 
not  touching  his  neck.  It  is  true  that  he  probably  could  not  have 
been  in  this  position  had  he  not  been  upon  the  platform,  and 
yet  this  is  not  indisputably  so,  because  it  appears  that  one  other 
passenger  who  stood  inside  the  car  but  near  the  door  was  precip- 
itated out  upon  the  platform  and  likewise  fell  partially  under 
the  car  and  had  his  leg  broken.  Neither  is  it  certain  that  said 
William  Lohe  was  killed  by  the  car  falling  on  him.  He  may 
have  been  killed  inside  the  vestibule  by  part  of  the  car  striking 
him ;  he  may  have  been  killed  by  striking  the  ground ;  or  he  may 
have  been  killed  by  the  car  and  the  handle  rail  falling  upon 
him.  The  Supreme  Court  takes  as  its  basis  of  fact  in  the  former 
case,  and  states: 

"Those  inside  the  car  escaped  without  injury.  If  he  had 
gone  inside  when  orderd  to  do  so,  the  presumption  is  that  he 
too  would  have  escaped.'* 
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It  now  appears  at  this  hearing  on  the  contrary  that  there 
was  a  lady  within  the  car  who  was  severely  injured  and  who 
subsequently  died,  and  others  within  the  car  were  badly  shaken 
and  some  injured.  This  being  true,  may  not  the  jury  have 
found  that  even  had  the  said  William  Lohe  taken  the  most 
available  place  within  the  car  which  might  have  been  near  the 
door,  that  the  accident  might  have  happened  or  would  have 
happened,  with  precisely  the  same  results;  that  therefore  the 
fact  that  the  deceased,  William  Lohe,  was  upon  the  platform, 
was  not  the  proximate  cause  of  the  injury.  Thus  we  see  that 
the  four  elements  of  fact  which  were  assumed  and  adopted  as 
the  basis  of  the  Supreme  Court's  decision,  are  all  in  this  latter 
trial  put  at  issue  in  such  a  manner  that  the  jury  could  find  for 
the  plaintiff,  and  the  record  is  such  that  the  trial  court  and 
this  court  may  well  shrink  from  saying  it  is  so  manifestly 
against  the  weight  of  the  evidence  as  to  justify  setting  the  ver- 
dict aside. 

We  are  therefore  of  opinion  that  if  we  do  not  disturb  the 
finding  of  the  jury  upon  any  of  these  issues  of  fact  which  at 
this  last  trial  were  open  and  submitted  to  the  jury,  there  is 
nothing  in  their  verdict  or  the  judgment  of  the  court  below  in- 
consistent with  the  principles  of  law  laid  down  by  the  Supreme 
Court,  when  this  case  was  before  them,  and  we  are  therefore 
constrained  to  affirm  the  judgment. 

Peck,  Shaffer  &  Peck,  for  plaintiff  in  error. 

A,  B.  Benedict,  for  defendant  in  error. 
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PUBLICATION  OF  ORMNANCES. 

[Circuit  Court  of  Franklin  County.] 

The  City  op  Columbus,  Ohio,  v.  John  T.  Barb,  Clesk  op  the 
City  op  Columbus. 

Decided,  (March   15,  1905. 

Newspapers — Of  ''Opposite  Politics*' — And  Independent  in  Politics — 
Cicmstruotion  of  the  Statute  Relating  to  PubUcation  of  Ordi- 
nances. 

The  intention  of  the  Legislature  by  the  provision  of  Section  1536-619, 
requiring  that  all  ordinances  and  resolutions  requiring  publi- 
cation shall  be  published  in  two  newspapers  of  "opposite  poli- 
tics/* was  not  to  cheapen  publication  by  competitive  bidding; 
and  conformity  with  this  statute  requires  that  publication  shall 
be  made  in  two  papers  which  are  the  recognized  organs  of  parties 
politically  opposed,  and  does  not  permit  of  an  award  of  such 
advertising  to  an  independent  newspaper  which  acknowledges 
allegiance  to  no  political  party. 

WiusoN,  J. ;  Sullivan,  J.,  and  Dustin,  J.,  concur. 

Heard  on  appeal. 

This  action  is  prosecuted  by  the  city  solicitor  in  the  name 
of  the  city  at  the  request  of  a  tax-payer.  It  seeks  to  enjoin  the 
defendant,  who  is  the  city  clerk,  from  entering  into  a  contract, 
authorized  by  a  resolution  of  the  city  council,  with  The  Colum- 
bus Dispatch,  an  independent  newspaper,  published  in  the 
English  language,  and  of  general  circulation  in  the  city,  for  the 
publication  of  the  ordinances  and  resolutions  of  the  city  coun- 
cil, required  by  law  to  be  published  in  two  newspapers  of 
*' opposite  politics." 

The  claim  is  that  such  contract  and  publication  would  be 
unauthorized,  illegal  and  void,  for  the  reason  that  the  paper 
in  question  is  not  within  the  designation  of  the  statute. 

The  provision  of  the  statute  is  that  **all  ordinances  and  reso- 
lutions requiring  publication  shall  be  published  in  two  news- 
papers of  opposite  politics,  published  and  of  general  circulation 
in  such  municipality"  (Section  1536-619,  Revised  Statutes). 
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The  character  of  The  Columbus  Dispatch  is,  as  shown  by  the 
evidence,  beyond  question  that  of  an  independent  newspaper. 
As  is  testified  by  its  editor:  **It  has  its  politics,  and  by  this 
I  mean  its  political  sentiments  and  opinions,  or  its  political 
complexion.  Its  politics  consists  in  an  active  and  positive 
advocacy  of  such  principles  and  policies  touching  the  adminis- 
tration of  public  affairs,  as  it  believes  to  be  right  and  bene- 
ficial to  the  state  and  community,  and  of  such  candidates  for 
office  as  will  best  promote  the  public  welfare,  and  of  doing  this 
in  its  own  way  untrammeled  by  any  party  organization,  caucus, 
man  or  set  of  men."  It  distinctly  disavows  any  party  name, 
and  refuses  to  be  bound  by  any  party  allegiance.  The  only 
question,  therefore,  is,  does  such  a  newspaper  fall  within  the 
language  of  the  statute. 

The  statute  has  not  been  construed  by  the  courts  of  this 
state.  The  only  authorities  cited,  in  argument,  are  standard 
definitions  of  the  words  to  be  interpreted  by  the  leading  lexi- 
cographers and  scientific  writers,  and  People,  ex  rel,  v.  Super- 
visors, 56  N.  Y.,  249;  Shields  v.  McGregor,  91  Mo.,  534; 
Weaver  v.  Toney,  54  S.  W.,  732. 

The  meaning  of  the  words  can  not  be  determined  from  the 
lexicographer's  standpoint  for  the  reason  that  more  than  one 
signification  is  usually  and  ordinarily  attributable  to  them, 
owing  to  the  context.  The  authorities  cited  are  neither  con- 
trolling nor  persuasive.  Resort  must  be  had  to  other  means 
in  order  to  ascertain  the  intention  of  the  Legislature,  which 
must  govern.  Similar  provisions  in  other  statutes  reflect  some 
light  upon  this  question.  Section  917  provides  that  the  com- 
missioners shall  cause  their  financial  statement,  together  with 
the  report  of  the  examiners,  to  be  published  **in  two  newspapers 
of  different  political  parties." 

In  the  case  of  The  Ohio  State  Journal  Compamy  v.  Brown, 
19  C.  C,  325,  this  court  held  that  an  independent  newspaper 
was  not  within  the  meaning  of  this  section.  If  its  language 
is  the  equivalent  of  the  language  to  be  interpreted  here,  that 
case  is  authority;  otherwise  not 
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Section  1129  requires  the  report  of  the  committee  appointed 
to  examine  the  treasury  to  be  published  **in  two  newspapers 
of  opposite  politics."     Section  4367  provides: 

''Every  proclamation  for  an  election,  or  fixing  the  times  of 
holding  court,  notice  of  the  rates  of  taxation,  bridge,  pike,  and 
notice  to  contractors,  and  such  other  advertisements  of  general 
interest  to  the  tax-payers  as  the  auditor,  treasurer,  probate 
judge  or  commissioners  may  deem  proper,  shall  be  published 
in  two  newspapers  of  opposite  politics,  at  the  county  seat,  if 
there  be  such  published  at  the  county  seat.*' 

Before  the  revision  of  1880  the  language  of  this  section  was 
**in  two  newspaper^,  one  of  each  political  party,  if  there  be 
two  papers  of  different  political  principles  printed  within  said 
county  in  each  of  the  several  counties  of  the  state."  It  will 
be  observed  that  this  language  was  in  need  of  abridgment. 
Unless  the  plain  meaning  of  the  statute  in  its  present  form 
forbids,  it  is  open  to  the  presumption  that  the  codifiers  did  not 
intend  to  change  the  law,  but  to  express  it  in  better  phraseology. 
It  would  be  remarkable,  also,  if  the  proclamation  for  an  elec- 
tion were  not  required  to  be  published  in  the  party  papers. 

Section  895  reads: 

"The  commissioners  shall  subscribe  for  one  copy  of  the 
leading  newspapers  of  each  political  party,  printed  and  pub- 
lished in  their  county,  and  cause  the  same  to  be  bound  and 
filed  in  the  auditor's  office,  as  public  archives,  for  the  gratuit- 
ous inspection  of  the  citizens  of  such  county." 

It  is  not  conceivable  that  the  purpose  of  this  statute  is  to 
establish  a  reading  room.  Its  purpose  is  to  preserve  a  reference 
file  of  the  publications  required  by  law  to  be  made  by  the 
various  officers  of  the  county,  open  to  the  inspection  of  the 
public,  as  well  as  for  providing  a  refutation  of  any  claimed 
delinquencies  in  that  regard.  In  order  that  these  publications 
may  thus  be  preserved,  it  is  necessary  that  they  be  published 
in  political  party  newspapers,  for  which  alone  the  commis- 
sioners are  authorized  to  subscribe. 

It  follows  from  the  language  of  the  foregoing  statutes  that 
unless  the  words  ''different  political  parties"  and  "opposite 
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politics*'  mean  the  same,  the  bulk  of  the  public  printing  pro- 
vided for  in  Sections  1129  and  4367  may  be  omitted  from  the 
files,  because  not  published  in  a  party  newspaper. 

A  construction  that  would  make  this  result  possible  is  un- 
reasonable, and  can  not  stand  opposed  to  a  construction  which, 
by  holding  the  terms  in  the  different  statutes  synonymous,  will 
preserve  all  official  publications. 

The  word  politics,  when  applied  to  the  science  of  govern- 
ment in  this  country,  means  party  politics.  The  people  organ- 
ize themselves  into  parties  for  the  purpose  of  imposing  upon 
the  government  a  more  or  less  well  defined  policy,  through  the 
election  of  chosen  candidates  under  a  party  name,  each  party 
having  its  own  policy  and  candidates.  In  the  common  accepta- 
tion, the  arena  on  which  these  parties  contend  is  the  field  of 
American  politics. 

So  in  the  statute  under  review  the  Legislature  did  not  use 
the  words  ** opposite  politics"  in  any  broader  sense.  It  was 
not  intended  that  the  various  boards  and  councils,  whose  duty 
it  is  to  provide  for  the  publication,  should  take  upon  them- 
selves the  duty  of  determining  the  politics  of  any  given  news- 
paper, abstractly,  from  principle.  If  that  were  permissible, 
the  board  or  the  council,  not  the  Legislature,  would  determine 
the  kind  of  paper  in  which  the  publication  could  be  made,  and 
by  refinement  could  defeat  the  very  purpose  of  the  statute. 
That  the  municipal  council  does  not  have  arbitrary  power,  or 
even  wide  latitude,  in  the  selection  of  a  newspaper,  is  made 
obvious  by  the  provisions  of  Section  1536-908,  which  prescribe 
when  it  may  depart  from  the  statutory  designation.  The  kind 
of  newspaper  is  pre-determined  by  an  established  party  alle- 
giance, which  denotes  its  politics,  and  which  the  council  is  not 
at  liberty  to  ignore. 

An  independent  paper,  which  refuses  to  be  bound  by  the 
ties  of  allegiance,  is  not  within  the  classification,  for  the  reason 
that,  compared  with  any  other  paper,  it  may  be  of  opposite 
politics  on  one  question,  and  of  the  same  politics  on  another, 
at  one  and  the  same  time;  of  opposite  politics  to-day  and  of 
the  same  politics  to-morrow,  evading  the  provision  of  the  stat- 
ute at  will. 
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The  purpose  of  the  Legislature  was  to  provide  for  the  widest 
publicity  of  the  public  acts  of  the  municipal  council,  under  a 
general  law.  It  is  common  knowledge  that  this  purpose  would 
be  best  accomplished,  as  a  general  rule,  by  publication  in  the 
newspapers  of  opposite  party  politics,  for  the  reason  that  when 
applied  to  all  municipalities,  they  are  the  local  papers  that 
generally  reach  the  most  people.  The  independent  newspaper, 
as  a  rule,  is  confined  to  the  larger  cities.  It  may  best  subserve 
the  purpose  of  the  statute  in  a  few  cities,  but  it  is  the  excep- 
tion that  must  fail  under  a  general  law. 

The  Legislature  did  not  undertake  to  cheapen  the  publication 
by  competition.  The  competitive  bidding  resorted  to  in  this 
case,  is  the  policy  of  the  city,  and,  as  is  expressed  in  the  ordi- 
nance providing  for  the  same,  is  not  to  be  used  to  annul  the 
statute.  It  may  be  that  this  interpretation  opens  the  door  to 
political  aggrandizement,  but  it  still  remains  that  extended 
publicity  is  the  governing  purpose  of  the  statute,  and  must 
be  kept  to  the  fore  when  seeking  to  discover  the  legislative 
intent.  No  useful  public  purpose  could  be  subserved  by  holding 
that  this  language  should  receive  a  more  liberal  construction, 
unless  it  be  that  it  would  provide  competition,  but  that  must 
yield  if  it  would  narrow  publicity. 

The  finding  and  decree  will  be  for  the  city.  Injunction  as 
prayed  for. 

J.  M.  Butler,  for  plaintiff. 

W,  0,  Henderson,  for  defendant. 
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Gurley  et  al  v.  Armentraut  et  al.  [Vol.  VI,  N.  S. 

FORGERY  or  WILL. 

[Circuit  Court  of  Wayne  County.] 

WiuLiAM  W.  Gurley  et  al  v.  Wade  Armentraut  et  al. 

Decided,  September  Term.  1904. 

Wills — Contest  of—Executor  Need  not  Necessarily  he  a  Party  to — 
Testator's  Declarations  of  Intention— Disputed  Will  Competent 
Evidence,  When — Other  Forged  Wills  or  Papers  Competent  for 
Purpose  of— Where  Will  is  Clearly  a  Forgery— Judgment  uAll 
not  he  Reversed  for  Errors — Charge  of  Court, 

1.  A  defect  of  parties  does  not  necessarily  arise  in  a  will  contest  from 

failure  to  make  the  executor  or  administrator  a  party  thereto. 

2.  The   legal   presumption  that  a  will   once   known  to   exist  and   to 

have  been  In  the  possession  of  the  testator,  but  which  can  not 
be  found  after  his  death,  was  destroyed  by  the  testator  with  the 
intention  of  revoking  it,  m»y  be  eiher  fortified  or  weakened  by 
evidence  as  to  declarations  by  the  testator  subsequent  to  the 
making  of  the  will. 

3.  Where  the  controlling  issue  is  as  to  whether  the  alleged   will  is 

a  forgery  or  genuine,  any  competent  evidence  tending  to  prove 
oitfaer  fact  is  admissible;  and  to  this  end  it  is  competent  to 
Introduce  the  disputed  will  in  evidence  for  comparison  with  other 
written  documents  in  evidence  which  have  been  proved  to  be 
genuine,  or  to  introduce  forged  papers  where  such  papers  will 
tend  to  show  the 'evil  puipose  of  the  parties  who  may  liave 
forged  the  will  in  suit. 

4.  Where  in  a  suit  to  contest  a  will  the  evidence  conclusively  shows 

that  the  alleged  will  is  a  forgery,  a  verdict  and  Judgment  to 
that  effect  will  not  be  set  aside  by  a  reviewing  court  for  errors 
at  the  trial  or  in  the  charge  of  tbe  jury. 

McCarty,  J.;  VooRHEES,  J.,  and  Donahue,  J.,  concur. 

Error  to  Wayne  Common  Pleas  Court. 

On  November  4,  1902,  the  defendants  in  error,  who  were 
then  plaintiffs,  began  an  action  against  the  plaintiffs  in  error, 
who  were  then  defendants,  to  contest  the  validity  of  a  certain 
paper  writing,  which  purported  to  be  the  last  will  and  testa- 
ment of  **S.  Glass,"  deceased. 

The  action  was  brought  and  an  issue  was  made  up  under 
the  statute  as  to  whether  the  so-called  paper  writing  which  pur- 
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ported  to  be  the  last  will  and  testament  of  S.  Glass,  deceased, 
was  his  valid  last  will  and  testament. 

It  was  averred  in  plaintiff's  petition  below  that  said  paper 
writing  is  not  the  last  will  and  testament  of  the  Fiid  Samuel 
Glass,  but  that  said  purported  will  is  false,  forged  and  fraudu- 
lent; that  the  first  purported  witness  on  said  paper  writing, 
viz.,  D.  B.  P.  Jones,  is  a  fictitious  person  or  his  name  is  a  for- 
gery; that  the  names  of  the  second  and  third  purported  wit- 
nesses to  said  paper  writing,  viz.,  John  P.  Jeffries  and  S.  R. 
Bonewitz,  both  of  whom  are  now  d-eeeased,  are  false,  forged  and 
fraudulent  and  were  not  written  by  said  Jefferies  or  Bonewitz, 
and  that  all  the  writing  in  said  purported  will,  including  the 
signatures  together  with  all  other  signatures  and  indorsements 
thereon,  is  a  forgery,  and  plaintiffs  prayed  that  an  issue  may 
be  mad<e  up  as  to  whether  said  paper  writing  is  the  last  will 
and  testament  of  the  said  Samuel  Glass,  and  that  the  same  may 
be  set  aside  and  held  for  naught. 

An  issue  was  made  up  under  the  statutes  as  to  whether  said 
paper  writing  is  the  last  will  and  testament  of  Samuel  Glass; 
and  it  was  ordered  by  the  court  that  it  be  ascertained  by  the 
verdict  of  the  jury  whether  said  writing  is  the  last  will  and 
testament  of  the  said  Samuel  Glass  or  not. 

The  case  was  tried  to  a  jary  in  Wayne  county,  it  having  been 
originally  commenced  in  the  Ashland  Common  Pleas  Court  and 
on  a  change  of-  venue  transferred  to  Wayne  county  and  there 
tried  to  a  jury,  who  returned  a  verdict  at  the  January  Term, 
1904,  to-wit,  on  March  8,  determining  that  the  paper  writing 
purporting  to  be  the  last  will  and  testament  of  Samuel  Glass, 
deceased,  is  not  the  last  will  and  testament  of  Samuel  Glass, 
deceased. 

And  thereupon  a  motion  for  a  new  trial  was  filed,  and  on 
hearing  was  overruled,  to  which  the  defendants  duly  excepted, 
and  a  judgment  ijn  accordance  with  said  verdict  was  duly  ren- 
dered by  the  court  adjudging  that  the  paper  writing  produced 
in  this  case  and  purporting  to  be  the  last  will  and  testament  of 
the  said  Samuel  Glass,  was  not  the  last  will  and  testament  of 
said  Samuel  Glass,  deceased;  to  all  of  which  findings  and 
judgments  the  said  defendants  excepted.    And  thereupon  a  pe- 
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tition  in  error  was  duly  filed  asking  this  court  to  reverse  the 
judgment  on  the  alleged  errors : 

(1).    The  court  erred  in  overruling  the  motion  for  new  trial. 

(2).    The  court  erred  in  its  charge  to  the  jury. 

(3).  The  court  erred  in  refusing  to  charge  as  requested  by 
defendants. 

(4).  The  court  erred  in  admitting  evidence  objected  to  by 
the  defendants,  as  shown  by  the  bill  of  exceptions. 

(5).  The  court  erred  in  rejecting  evidence  offered  by  the 
defendants. 

(6).    The  court  erred  in  other  matters. 

(7).  The  judgment  was  against  the  weight  of  the  law  and 
the  weight  of  the  evidence. 

(8).  The  judgment  should  have  been  given  for  defendants 
instead  of  for  plaintiffs. 

I  will  endeaver  to  dispose  of  these  several  alleged  errors  as 
they  are  presented  in  argument.   • 

It  is  claimed  by  counsel  for  plaintiffs  in  error  that  there  is 
a  defect  of  parties  in  this,  that  no  executor  or  administrator 
of  the  estate  of  Samuel  Glass,  deceased,  has  been  made  a  party 
to  this  suit,  which  it  is  claimed  the  statute  requires. 

Section  5859  reads  as  follows: 

**A11  the  devisees,  legatees,  and  heirs  of  the  testator,  and 
other  interested  persons,  including  the  executor  or  administra- 
tor, must  be  made  parties  to  the  action." 

It  will  be  remembered  that  Dr.  Samuel  Glass  died  on  Febru- 
ary 26,  1873,  more  than  thirty-one  years  ago;  and  it  is  shown 
by  the  evidence  in  the  case  that  at  the  commencement  of  this 
action  there  was  no  personal  property  of  any  kind,  and  no  debts, 
so  that  under  Section  6018  there  could  be  no  administrator  with 
the  will  annexed,  for  the  very  simple  reason  that  there  would 
be  nothing  for  him  to  act  upon,  so  that  his  appointment  as  such 
administrator  would  be  a  vain  and  useless  ceremony. 

In  Andrews  v.  Administrators,  7  Ohio  St.,  143,  it  is  decided 
that  an  executor  is  not  bound  to  assume  the  burden  of  the  de- 
fense of  a  contest  of  the  will  by  the  heirs  at  law,  but  may  prop- 
erly throw  the  same  on  the  legatees  or  devisees.  The  executor  is 
not  entitled  when  the  will  is  adjudged  invalid  to  charge  the 
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estate  in  his  settlement  account  with  the  expense  of  maintaining 
such  defense. 

In  the  cases  reported,  where  the  executor  is  given  the  power 
of  sale  of  the  land  of  the  decedent,  Ihe  courts  almost  uniformly 
hold  that  the  executor,  in  case  he  sees  fit  to  exercise  this  power, 
holds  the  fee  in  the  land.  No  such  power  is  given  in  the  pur- 
ported will  in  this  case. 

And  besides  the  petition  in  this  case,  and  the  evidence,  show 
that  all  the  heirs  at  law  and  devisees  and  legatees  of  Samuel 
Glass,  deceased,  are  made  parties. 

The  plaintiff  in  the  case  below.  Wade  Armentraut,  was  not 
an  heir,  legatee  or  devisee,  either  at  law  or  under  the  purported 
will,  and  he  would  have  no  power  to  secure  the  appointment  of 
an  administrator  with  the  will  annexed.  So  that  the  making 
of  the  executor  or  administrator  a  party  would  be  useless. 

We  are  therefore  of  the  opinion  that  there  was  no  defect  of 
parties,  or  at  least  not  such  a  defect  as  would  be  prejudicial 
to  plaintiffs  in  error. 

It  is  also  claimed  that  the  court  erred  in  admitting  in  evi- 
dence the  alleged  declarations  of  Dr.  Glass  as  to  his  intention 
to  make  a  will,  or  that  he  had  not  made  a  will. 

When  a  will  once  known  to  exist  and  to  have  been  in  the  cus- 
tody of  the  testator  can  not  be  found^  after  his  decease,  the 
legal  presumption  is  that  it  was  destroyed  by  the  testator  with 
the  intention  of  revoking  it.  To  strengthen  such  presumption 
it  is  competent  to  prove  the  declarations  of  the  testator  after 
making  his  will,  that  he  has  destroyed,  or  intended  to  destroy, 
the  same. 

But  while  the  declarations  of  the  testator  may  be  used  to 
weaken  presumption  that  he  has  destroyed  his  will  with  the  in- 
tention of  revoking  it,  his  declarations  may  also  be  received  as 
evidence  to  strengthen  and  fortify  the  presunjption  that  he  has 
destroyed  his  will  with  such  intention,  whether  it  be  the  making 
of  a  will  or  the  destroying  of  one,  the  competency  of  the  testa- 
tor's declarations  as  evidence  is  alike  in  each  case  and  for  the 
same  reason  admissible.    Collagan  v.  Bumes,  57  Me.,  449,  465. 

No  claim  is  made  that  a  will  may  be  revoked  by  the  mere 
declaration  of  the  testator,  or  otherwise  than  by  the  modes  pre- 
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scribed  by  the  statute,  but  a  legal  presumption  is  raised  upon 
the  decease  of  the  testator  that  he  destroyed  his  last  wiU  and 
testament  in  the  statutory  mode  with  the  intention  of  revoking 
it.  It  is  obvious  that  while  the  declaration  of  the  testator  may 
be  admitted  as  evidence  towards  rebutting  the  presumption  of 
such  destruction  and  revocation  before  the  death,  they  may  with 
equally  good  reason  be  received  as  evidence  to  support  and 
strengthen  that  presumption.  Behrens  v.  Behrens,  47  Ohio  St., 
323,  332,  334. 

The  strongly  expressed  conclusions  in  Reel  v.  Reel,  1  Hawks 
(N.  C),  248,  is  in  accord  with  the  citations  already  made.  The 
court  say  in  that  case : 

"To  reject  the  declarations  of  the  only  person  having  a  vested 
interest  and  who  was  interested  to  declare  the  truth  whose  fiat 
gave  existence  to  the  will,  and  whose  fiat  could  destroy,  and  in 
doing  the  one  or  the  other  could  interfere  with  the  rights  of  no 
one,  involves  almost  an  absurdity;  and  they  are  received,  not 
upon  the  ground  of  their  being  a  part  of  the  res  gesta,  for 
whether  they  accompany  an  act  or  not,  whether  made  long  be- 
fore or  long  after  making  the  will,  is  entirely  immaterial  as 
to  their  competency.  Those  circumstances  only  go  to  show  their 
weight  or  credit  with  the  tribunal  which  is  to  try  the  fact." 

This  is  quoted  with  approval  in  Behrerts  v.  Behrens,  supra, 
page  334.  • 

In  1  Elliot  on  Evidence,  Section  533,  it  is  said: 

**The  rule  as  to  declarations  of  intention  by  a  testator  has 
been  stated  as  follows:  'The  declarations  of  a  deceased  testator 
as  to  his  testamentary  intention  and  as  to  the  contents  of  his 
will  are  deemed  to  be  relevant  when  his  will  has  been  lost,  when 
there  is  a  question  as  to  what  were  its  contents;  and  where  the 
question  is,  whether  an  existing  will  is  genuine,  or  was  improp- 
erly obtained;  and  the  question  is,  whether  any,  and  which  of 
more  existing  documents  than  one  constitutes  his  will.'  " 

In  all  these  cases  it  is  immaterial  whether  the  declarations 
were  made  before  or  after  the  making  or  loss  of  the  will.  The 
ruje  might  have  been  properly  extended  to  say  that  declarations 
of  a  testator  are  received  to  corroborate  direct  testimony  as  to 
a  will  alleged  to  be  a  forgery,  or  to  have  been  executed  under 
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undue  influence  or  force.  The  court,  we  think,  properly  ad- 
mitted the  evidence  of  the  alleged  declarations  of  Dr.  Glass 
showing  his  intentions  as  to  the  making  of  a  will. 

It  is  also  contended  on  the  part  of  the  plaintiffs  in  error 
that  the  court  erred  in  permitting  the  papers  purporting  to  be 
the  wills  of  Dr.  Glass  and  the  letters  and  envelopes  which  appear 
in  the  bill  of  exceptions.  It  is  not  to  be  forgotten  that  the 
controlling  issue  to  be  determined  by  the  jury  was  whether  the 
alleged  will  is  a  forgery  or  whether  it  is  genuine.  Upon  the  trial 
of  that  issue  any  competent  evidence  tending  to  prove  the  for- 
gery or  genuineness  of  the  instrument  in  contest  is  not  the  valid 
will  of  the  testator  is  admissible  and  should  receive  proper  con- 
sideration by  the  jury.    As  bearing  upon  this  question — 

**It  was  also  held  to  be  competent  for  the  jury  to  compare 
the  handwriting  of  documents  properly  in  evidence,  and  proved 
to  have  been  written  by  the  defendant,  with  the  handwriting  of 
the  cards  in  dispute,  for  the  purpose  of  ascertaininsc  the  origin 
of  the  cards."    United  States  v.  CJiamberlain,  12  Blatchf.,  390. 

** Comparison  of  a  disputed  handwriting  with  any  writing 
proved  to  the  satisfaction  of  the  judge  to  be  genuine  is  permit- 
ted to  be  made  witnesses,  and  such  writing,  and  the  evidence 
of  witnesses  respecting  the  same,  may  be  submitted  to  the  court 
and  jury  as  evidence  of  the  genuineness,  or  otherwise  of  the  writ- 
ing in  dispute.  This  paragraph  applies  to  all  courts  of  judi- 
cature, criminal  or  civil,  and  to  all  persons  having  by  law  or 
the  consent  of  parties  authority  to  hear,  receive  and  examine 
evidence."    Stephens  Digest  of  Evidence,  Art.  52,  page  220. 

**  Writing  not  relevant  to  the  cause  may  be  receivetj  irre- 
spective of  the  rules  as  to  the  standards  of  comparison  when 
offered  not  for  the  purpose  of  comparing  handwriting  as  such, 
but  for  the  purpose  of  showing  identical  or  dissimilar  usages  of 
languages,  such  as  eharaeteristic  mistakes  in  spelling. 

*'0n  the  trial  of  a  person  accused  of  uttering  and  publishing 
a  forged  deed  for  the  conveyance  of  real  estate  with  intent  to 
defraud,  other  forged  deeds  for  the  conveyance  of  real  estate, 
including  deeds  of  trust  made  to  a  trustee,  to  secure  the  pay- 
ment of  promissory  notes  or  bonds  found  in  his  possession  or 
proved  to  have  been  uttered  or  published  by  him,  are  competent 
testimony  to  show  the  guilty  knowledge  of  the  accused.*'  Lind- 
sey  V.  State,  38  Ohio  St.,  507,  third  syllabus. 
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Bat  what  is  there  aside  from  all  this  to  show  that  this  pur- 
ported will  is  not  the  genuine  will  of  Dr.  Glass  T 

Cloyd  Mansfield,  Probate  Jud<re,  Ashland,  says  the  will  is  not 
genuine.  Joseph  Patterson  saj's  it  is  not  his  handwriting.  A. 
G.  Beer,  postmaster  for  fourteen  years,  knew  his  handwriting 
well,  and  says  the  will  is  not  genuine.  P.  T.  Crowell,  D.  P. 
McDonald,  S.  L.  Arnold,  Levi  P.  Bandie,  expert;  Thomas  F. 
Hunter,  William  Pranks,  C.  C.  Adams,  L.  R.  Kramer,  W.  H. 
Sampsell,  George  J.  Knight,  J.  J.  Sanborn,  Ross  W.  Punck, 
prosecuting  attorney;  H.  A.  Mykrantz,  and  an  almost  innumera- 
ble number  of  other  witnesses  taken  from  all  the  various  walks 
of  life,  bank  cashiers,  merchants,  clerks,  lawyers,  postmasters, 
and  men  who  often  saw  Dr.  Glass  write,  sign  his  name,  and 
whose  signature  was  as  familiar  to  them  as  his  countenance 
was,  and  there  was  as  little  likelihood  of  their  being  mistaken 
as  to  his  signature  or  his  walk,  these  witnesses,  many  of  them, 
have  testified  as  fully  intelligently  and  with  as  much  apparent 
familiarity  as  to  the  signatures  of  John  P.  Jeflferies  and  S.  R. 
Bonewitz,  two  of  the  alleged  witnesses  to  the  will.  The  other 
alleged  witness  to  the  will,  D.  B.  P.  Jones,  has  not  been  found, 
and  that  fact  alone  stamps  the  alleged  will  with  suspicion  as 
to  its  genuineness.  These  witnesses,  who  testify  on  that  side, 
all  testify,  with  apparent  clearness,  that  in  their  opinion  the 
whole  will  and  signatures  of  the  witnesses  to  the  will  are  all 
forged. 

This  purported  will  seems  to  have  been  written  at  Wooster, 
Ohio,  on  October  30,  1869,  a  time  within  the  memory  of  most  of 
us ;  and  to  find  none  of  the  named  witnesses  to  the  will,  nor  any 
persons  who  ever  knew  or  heard  of  one  of  them,  and  no  trace  of 
him  or  his  whereabouts,  is  more  than  I  can  reconcile  with  the 
genuineness  of  the  will,  and  there  seems  to  be  no  way  of  recon- 
ciling the  matter  other  than  on  the  belief  that  it  is  all  forged 
and  untrue.  These  facts  and  circumstances  all  fit  in  and  are 
reconcilable  on  the  theory  of  forgery  and  upon  no  other  possible 
theory  can  they  be  reconciled.  True,  a  great  many  witnesses 
have  testified  on  the  other  side  who  are  intelligent  and  honest 
persons  and  have  given  their  opinion  that  the  purported  will 
and  signatures  are  genuine.    But  we  think  the  great  weight  of 
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the  testimony  and  circumstances  when  placed  in  the  balance 
leaves  but  little  room  to  contend  in  favor  of  the  validity  of  the 
will.  There  is  not  a  fact  or  circumstance  connected  with  the 
paper,  its  production  in  court  where  it  was  written,  where  it 
was  sent  to,  to  whom  it  was  sent,  and  how  the  whole  scheme 
worked,  that  is  reconcilable  with  its  genuineness,  and  it  is  not 
only  false,  forged  and  counterfeited,  but  the  whole  will,  all 
names  of  the  alleged  witnesses  are  forged,  and  the  whole  of  it 
is  a  part  of  the  grand  scheme,  and  shows  a  persistent  and  de- 
termined efifort  on  the  part  of  some  one  to  provide  a  last  will 
and  testament  far  Dr.  Samuel  Glass. 

Prom  1873,  when  Dr.  Glass  died,  until  1897,  when  Mrs.  Glass 
died,  she  treated  all  this  property  as  her  own  and  sold  portions 
of  it,  and  no  question  of  her  right  to  do  so  was  ever  raised,  al- 
though if  this  purported  will  is  to  prevail  the  rights  of  inno- 
cent third  parties  would  be  jeopardized  and  they  left  without 
remedy.  And  within  a  few  weeks  after  her  death  the  wills  came 
to  parties  in  Ashland  from  unknown  sources,  also  alleged  prom- 
issory notes  purporting  to  have  been  signed  by  Dr.  Glass  as 
surety  for  various  parties.  Another  striking  coincidence  is  the 
fact  that  all  of  the  witnesses  are  dead,  unless  it  be  D.  B.  P. 
Jones,  and  he  probably  was  never  born — is  a  myth. 

Dr.  Glass  died  about  March  1,  1873;  his  estate  was  adminis- 
tered upon  in  the  usual  way,  and  his  widow  became  possessed 
of  all  property  left  by  him  as  his  sole  heir  under  the  law.  The 
custodians  of  the  paper  purporting  to  be  the  will  turned  up 
after  the  death  of  the  widow,  which  occurred  more  than  twenty- 
five  years  after  the  death  of  Dr.  Glass.  John  P.  Jeffries  died 
August  13,  1888;  S.  R.  Bonewitz  died  in  May,  1898,  and  the 
other  purported  witness,  D.  B.  P.  Jones,  not  found. 

The  custodians  of  this  purported  will  all  lived  during  the 
time  Dr.  Glass*  estate  was  being  settled  up,  and  it  was  not 
settled  under  a  bushel  or  behind  a  barn  secretly,  but  was  set- 
tled in  the  usual  ordinary  way.  Alexander  Nelson  acted  as 
administrator  in  the  settlement  of  his  estate,  and  must  have 
known  what  was  going  on.  It  could  hardly  have  been  other- 
wise. 


164       CIRCUIT  COURT  REPORTS— NEW  SERIES. 

Gurley  et  al  v.  Armentraut  et  al.  [Vol.  VI,  N.  S. 

Isaac  StuU,  who  seems  to  have  had  the  custody  of  this  will, 
did  not  leave  Ashland  for  California  until  1888,  and  neither 
before  nor  after  he  left  for  California  did  he  intimate  to  any 
person  that  he  had  the  will,  not  even  to  members  of  his  own 
family,  and  he  lived  in  Ashland  during  the  time  that  Alex- 
ander Nelson  settled  up  the  estate. 

It  is  claimed  that  the  court  erred  in  its  charge  to  the  jury  as 
follows : 

**It  is  claimed  by  the  plaintiffs — by  plaintiffs  I  mean  to  in- 
clude such  defendants  as  well  as  the  plaintiffe  who  are  against 
the  will — and  denied  by  the  defendants — and  by  the  defend- 
ants I  mean  such  of  the  defendants  as  favor  the  will — that  the 
alleged  will  in  controversy  was  one  of  a  num-ber  of  purported 
wills  in  evidence,  all  forged  in  pursuance  of  a  design  by  the 
person  forging  the  same  to  cheat  and  defraud  the  rightful 
owners  of  the  estate  described  in  the  alleged  will  in  contro- 
versy, out  of  the  estate  or  a  large  portion  of  it,  and  that  the 
other  writings  in  evidence  were  simulated  and  forged  by  him 
for  the  same  purpose,  and  that  all  of  these  purported  wills  and 
writings,  including  the  one  in  controversy,  are  in  the  same 
handwriting,  by  the  same  person,  and  that  back  of  the  pur- 
ported wills  and  other  written  instruments  was  a  general  plan 
or  scheme  to  defraud  the  rightful  owners  of  the  'estate,  and 
that  the  design  or  plan  is  evidenced  by  these  purported  wills 
and  writings  and  circumstances  developed  in  the  testimony, 
and  that  they  are  so  connected  as  to  indicate  a  common  purpose 
including  in  its  scope  the  fraudulent  purposes  I  have  described. 

**The  fact  of  forgery  of  a  particular  paper  can  not  be  shown 
by  proof  of  other  acts  of  the  same  kind,  and  these  alleged 
wills  and  writings  claimed  to  be  forged  were  not  admitted  in 
evidence,  and  can  not  be  considered  to  prove  that  the  alleged 
will  is  forged  or  genuine.  But  if  you  find  that  such  person 
did  forge  the  purported  wills  and  other  writings,  you  can  con- 
sider them  with  other  circumj?tanees  developed  in  the  testimony 
bearing  on  the  question  to  show  that  at  the  time  of  the  execu- 
tion of  the  alleged  will  in  controversy  such  person  had  fraud- 
ulent des-ign,  you  can  con^^ider  that  he  had  such  design  in  de- 
termining whether  the  aHepred  will  in  controversy  is  genuine  or 
forged  by  such  person,  but  for  that  purpose  you  can  only  con- 
sider such  of  said  reputed  wills  and  instruments  as  you  find 
forged  by  such  person  and  forged  within  a  reasonable  time  to 
that  at  which  the  alleged  will  in  controversy  was  executed  to 
show  the  plan  of  such  person  at  that  time." 
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I  can  not  answer  this  objection  to  the  charge  better  than  by 
quoting  what  is  said  in  Lindsey  v.  State,  38  Ohio  St.,  507,  where 
it  is  said: 

**0n  the  trial  of  a  person  accused  of  uttering  and  publishing 
a  forged  deed  for  the  conveyance  of  real  estate  with  intent  to 
defraud,  other  forged  deeds  for  the  conveyance  of  real  estate, 
including  deeds  of  trust,  made  to  a  trustee  to  secure  the  pay- 
ment of  promissory  notes  or  bonds,  found  in  his  possession,  or 
proved  to  have  been  uttered  and  published  by  him,  are  com- 
petent testimony  to  show  the  guilty  knowledge  of  the  accused.'* 

We  think  the  court  properly  instructed  the  jury  and  that 
there  is  no  room  for  complaint  on  that  ground. 

If  we  are  right  in  our  conclusion  as  to  the  fact  of  this  being 
a  forgery — in  other  words,  if  it  is  a  forgery — no  matter  what 
the  court  said  to  the  jury  as  io  how  they  should  consider  cer- 
tain branches  of  the  testimony,  or  what  their  finding  should 
b6,  the  fact  remains  that  the  will  is  forged,  fictitious  and  a 
counterfeit,  and  no  charge  of  a  court  or  finding  of  a  jury  would 
change  the  fact  or  instill  new  life  into  that  already  dead.  It  is 
not  like  that,  that  had  some  sparks  of  vitality  in  it  that  might 
be~  revivified,  but  if  our  conclusion  is  right  it  is  false  iri  toto. 

Take  all  of  this  evidence  from  the  beginning  to  the  end  and 
all  of  these  remarkable  circumstances  and  coincidences — the 
fact  that  all  of  the  principal  active  and  merely  passive  partici- 
pants in  this  grand  scheme  are  all  dead;  the  will  comes  to 
light  after  they  have  all  closed  their  eyes  in  death;  no  one  is 
left  to  tell  the  story  although  those  are  living,  if  there  ever 
was  a  genuine  will,  who  could  have  told  the  story  and  who 
naturally  would  have  told  the  whole  truth.  One  of  these,  or 
both  alleged  witnesses  lived  during  the  time  the  estate  of  Dr. 
Glass  Was  being  settled,  and  for  many  years  thereafter.  They 
were  on  the  will  and  within  reach,  and  the  most  natural  thing 
in  the  world  for  them  to  do  would  have  been  to  tell  it,  and  yet 
no  syllable  escapes  their  lips  about  it. 

This  conduct  is  too  unnatural  to  be  true.  It  is  not  true. 
The  jury  made  no  mistake,  and  no  matter  if  any  error  has  crept 
into  the  record,  if  the  main  issue — viz.:  Was  the  the  paper 


166       CIRCUIT  COURT  REPORTS-NEW  SERIES. 

Gurley  et  al  v.  Armentraut  et  al.  [Vol.  VI,  N.  S. 

writing  a  forgery? — ^has  been  properly  determined,  and  we 
think  it  was. 

But  suppose  we  are  wrong  on  some  of  those  and  still  right 
on  the  main  issue  as  to  whether  it  is  a  forgery,  the  alleged  error 
must  be  prejudicial  error. 

Section  5115  reads  as  follows: 

"The  court,  in  every  .stage  of  an  action,  must  disregard  any 
error  or  defect  in  the  pleadings  or  proceedings  which  does  not 
affect  the  substantial  rights  of  the  adverse  party;  and  no  judg- 
ment shall  be  reversed  or  affected  by  reason  of  such  error  or 
defect" 

There  must  be  prejudicial  error  to  authorize  the  reversal  of  a 
judgment.  When  from  the  whole  record  it  appears  conclusively 
that  the  proper  judgment  was  entered,  the  proceeding  will  not 
be  reversed  on  error  if  the  court  mistook  the  law  on  some  of  the 
propositions  discussed  during  the  trial. 

In  order  to  justify  the  reversal  of  a  judgment  on  error  the 
record  must  affirmatively  show  not  only  that  error  intervened 
but  that  it  was  to  the  prejudice  of  the  party  asking  to  take  ad- 
vantage of  it. 

It  is  also  settled  that  a  judgment  will  not  be  reversed  for 
erroneous  instruction  where  it  clearly  appears  from  the  whole 
record  that  it  did  not  prejudice  the  rights  of  the  party  object- 
ing thereto.  Where  upon  the  whole  record  it  is  apparent  that 
on  a  retrial  no  recovery  can  be  had,  a  judgment  in  favor  of 
defendant  will  not  be  reversed  merely  because  the  court  below 
may  have  erred  in  their  instructions  to  the  jury. 

Finding  no  error  in  the  record  prejudicial  to  the  plaintiffs 
in  error,  the  judgment  of  the  common  pleas  court  will  be  af- 
firmed, without  penalty,  at  the  costs  of  the  plaintiff  in  error. 

M,  L.  Smyser,  N,  W.  Wolf  and  W.  8.  Kerr,  for  plaintiffs. 

McCray  &  McCray,  F,  W.  Patterson  and  H.  A.  Mykrantz,  for 
defendants  in  error. 
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COMPLIANCE  WITH  TERMS  OF  A  STREET  RAILWAY  GRANT 
AS  to  GRADE. 

[Circuit  CJourt  of  Clermont  County.] 

The  State  op  Ohio,  on  the  Relation  op  John  S.  Davtoson, 

Prosecuting  Attorney  op  Clermont  County,  Ohio, 

V.  The  Cincinnati,  Milpord  &  Loveland 

Traction  Company. 

Decided,  May  1,  1905. 

Street  Railways— Reasonableness  of  Orade— Discretion  of  Oousicil  as 
to — Compliance  tcith  Grant  Required — "Notwithstanding  an  Inter^ 
vening  In)unction—Pu}>}ic  Interest. 

A  street  railway  company  may  be  compelled  in  a  proper  action  to 
comply  witb  the  terms  of  its  grant,  notwithstanding  there  is  an 
« injunction  in  force  against  compliance  with  such  terms,  and  the 
pubUc  interest  does  not  require  it. 

Jelke,  p.  J. ;  Swing,  J.,  and  Gippen,  J.,  concur. 

This  is  a  proceeding  in  quo  w-arranto  in  which  it  is  sought 
to  oust  the  defendant  company  of  its  franchise  to  maintain  and 
operate  an  electric  railway  upon  and  over  tJie  streets  of  the 
village  of  Milford. 

Eleven  distinct  specifications  are  made  in  which  the  corpora- 
tion failed'  to  comply  with  the  terms  of  its  franchise,  whereby, 
it  is  alleged,  the  same  has  been  forfeited. 

We  find  that  the  corporation  has  substantially  complied  in 
every  particular  except  the  ninth,  to-wit:  '*That  the  defendant 
fails  and  refuses  to  place  its  track  in  Montauk  to  the  grade  es- 
tablished by  the  village  council  of  Milford."  While  there  has 
been  some  delay  in  performance  there  was  reasonable  grounds 
therefor.  The  reasonableness  of  the  grade  established  is  left  by 
the  statute  as  well  as  Ordinance  No.  116  to  the  discretion  of 
council  with  which  the  court  will  not  interfere  except  for  gross 
abuse.  The  street  at  this  point  is  a  part  of  a  turnpike  owned 
by  the  Cincinnati,  Columbus  &  Wooster  Turnpike  Company, 
at  whose  instance  an  injunction  was  obtained  and  is  still  in 
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force  restraiDing  the  village  of  Milford  and  the  defendant  com- 
pany from  lowering  or  changing  the  railroad  track  to  the  grade 
established  by  council.  -  While  this  excuses  performance  now, 
there  was  abundance  of  time  before  in  which  to  comply  with 
the  ordinance  and  make  the  change ;  but  the  defendant  contends, 
and  perhaps  rightly,  that  it  will  not  only  impose  an  unneces- 
sary hardship  upon  it,  but  will  materially  interfere  with  other 
travel  upon  the  highway.  The  parties  however  have  made  their 
own  terms  in  Ordinance  No.  116,  and  unless  they  are  complied 
with  in  a  reasonable  time  by  laying  the  track  in  Montauk  at  the 
grade  established  by  council,  the  prayer  of  the  petition  must  be 
granted  although  the  public  interests  seem  to  not  require  it. 

Z).  W.  Murphy,  for  the  relator. 

C.  W.  Baker,  for  the  traction  company. 
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LIABILITY  OF  STOCKHOLDERS  FOR  DEBTS  OF  THE 
CORPORATION. 

[Circuit  Court  of  Cuyahoga  County.] 

Wm.  C.  Scofield  v.  The  Excelsior  On^  Company  et  al. 

Decided,  January  16,  1905. 

Appeal — Carries  up  all  Questions  on  tfie  Pleadings — Supplemental 
Petition^— Motion  to  Strike  from  the  Files — Amount  of  Indebted- 
ness Fixed  by  Judgment — Stockholders*  Liability — Uruler  the 
Amended   Section  3258 — Limited   in  What  Way, 

1.  A    motion    to   strike   a    supplemental    petition    from    the    flies    is 

carried  up  on  appeal,  and  may  be  heard  and  de-termlned  in  the 
appellate  court  in  the  same  manner  as  such  questions  are  raised 
in  a  court  having  original  jurisdiction  of  the  case. 

2.  Where  the  supplemental  petition  only   adds   to  the  allegations  of 

the  original  petition  that  of  recovery  of  judgment  on  said  origi- 
nal petition  and  failure  to  obtain  any  property  on  execution 
wherewith  to  satisfy  said  judgment,  no  ground  exists  for  striking 
the  supplemental  petition  from  the  flies. 

3.  The  evidence  in  this  case,  taken  in  connection  with  the  fact  that 

plaintiff  brought  suit  only  for  the  amount  recovered,  establishes 
the  fact  of  the  indebtedness  to  the  amount  of  the  judgment. 

4.  The  Intention  of  the  Legislature,  as  expressed  in  Section  8258  as 

amended  April  29,  1902,  was  to  restrict  the  liability  of  a  stock- 
.    holder  to  debts  incurred  while  the  stock  was  held  by  the  stock- 
holder and  which  were  enforceable  when  due. 

Marvin,  J.;  Hale,  J.,  and  Winch,  J.,  concur. 

Appeal  by  plaintiff. 

This  case  comes  to  this  court  by  appeal  from  the  judgment 
of  the  court  of  common  pleas. 

The  questions  to  be  d<?termined  relate  to  whether  the  de- 
fendant, Lester  A.  Cobb,  is  liable  in  any  sum  to  the  plaintiff. 

Scofield  originally  brought  his  suit  claiming  to  be  a  credi- 
tor of  the  Excelsior  Oil  Company,  which  is  a  corporation, 
setting  out  an  indebtedness  of  the  corporation  to  him;  that 
the  corporation  was  without  assets  and  was  insolvent;  that 
the  defendant,  Cobb,  was  a  stockholder  in  the  corporation  at 
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the  time  the  indebtedness  was  created;  that  he  transferred  his 
stock  to  Charles  E.  French,  who  thereafter  transferred  the 
same  to  J.  B.  Huston.  Said  French  is  insolvent,  and  said 
Huston  died  insolvent  in  1894.  The  prayer  was  for  a  re- 
covery against  Cobb  for  a  proportionate  share  of  such  indebted- 
ness determined  by  the  amount  of  stock  held  by  him  when  the 
indebtedness  was  created. 

Upon  a  trial  had  in  this  court  it  was  held  upon  the  evidence 
that  the  corporation  was  indebted  to  plaintiff  in  the  sura  of 
$149,016.67,  with  interest  from  the  9th  day  of  January,  1900, 
and  such  holding  was  made  upon  the  evidence  of  original  in- 
debtedness and  transfers  of  claims  made  to  him. 

Upon  proceedings  in  error  in  the  Supreme  Court,  it  was 
there  held  that  the  allegations  of  the  petition  were  not  suffi- 
cient io  entitle  the  plaintiff  to  relief  against  the  stockholders, 
in  that  no  allegation  was  made  that  a  recovery  had  been  ob- 
tained against  the  company,  and  that  upon  execution  being 
issued,  no  property  was  found  out  of  which  the  same  could  be 
satisfied,  and  the  case  was  remanded  to  the  court  of  common 
pleas,  where  it  originated,   for  further  proceedings. 

Thereafter  said  plaintiff  brought  suit  in  the  Court  of  Com- 
mon Pleas  of  Cuyahoga  County  against  said  oil  company  for 
said  indebtedness.  Appearance  of  the  company  was  entered 
by  its  attorneys,  and  upon  hearing,  the  plaintiff  recovered 
judgment  against  the  company  for  the  sum  of  $96,497.20,  to- 
gether with  costs,  said  judgment  bearing  interest  from  the 
22d  day  of  September,  1902. 

On  leave  granted,  plaintiff,  after  obtaining  such  judgment, 
filed  a  supplemental  petition  in  this  action,  setting  up  the 
recovery  of  this  judgment;  that  execution  had  been  issued 
thereon;  that  no  property  of  the  company  was  found  whereon 
to  levy;  and  that  no  part  of  said  judgment  has  been  paid. 

Motion  was  made  in  the  court  of  common  pleas  and  renewed 
here,  to  strike  this  supplemental  petition  from  the  files.  This 
motion  was  overruled  at  the  time  of  the  hearing,  the  court 
reserving  the  final  determination  of  what  should  be  done 
therewith  until  after  the  case  had  been  heard.     Such  he&ring 
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has  been  had,  and  it  becomes  our  duty  now  to  determine 
whether  such  motion  should  have  been  sustained  by  this  court. 

On  the  part  of  the  plaintiff  it  is  ursred  that  this  question 
is  not  properly  here;  that  the  question  was  one  of  discretion 
with  the  court  of  common  pleas  and  its  determination  must  be 
final  unless  such  discretion  was  abused.  In  support  of  this, 
reliance  is  had  upon  Section  5225,  R.  S.,  which  provides  that, 
when  a  case  is  appeakd  from  the  court  of  common  pleas  to 
the  circuit  court,  the  trial  shall  be  conducted  in  the  latter 
court  'Mn  the  same  manner  as  in  the  common  pleas  court  and 
upon  the  same  pleadings,  unless  amendments  are  ordered  or 
permitted  by  the  circuit  court." 

This  proposition  of  the  plaintiff  is  not  sound.  The  construc- 
tion sought  to  be  given  to  this  section  is  against  repeated 
holdings  of  the  courts.  It  has  been  hold  many  times  by  this 
court  that  an  appeal  brings  up  questions  upon  the  pleadings, 
in  the  same  manner  r.s  such  questions  would  be  raised  had 
this  court  had  original  jurisdiction  of  the  case. 

To  hold  otherwise  would  be  to  hold  that  if  a  petition  or 
answer  to  which  a  demurrer  had  been  filed  but  not  sustained, 
but  which  clearly  ought  to  have  been  sustained,  still  upon  an 
appeal  the  court  could  not  pass  upon  that  question  of  pleadings. 
We  hold  otherwise.  It  has  been  repeatedly  said  that  the  appeal 
brings  up  the  demurrer  and  all  questions  raised'  on  demurrer. 
We  hold,  therefore,  that  the  motion  to  strike  off  this  pleading 
is  properly  here. 

In  support  of  this  motion  it  is  urged  that,  since  the  Supreme 
Court  has  held  that  the  facts  as  they  existed  at  the  time  the 
suit  was  brought  were  not  such  as  to  entitle  the  plaintiff  to 
recover  at  all,  that  he  can  not  by  the  creation  of  subsequent 
facts,  be  permitted  to  bring  such  facts  into  his  original  action 
and  proceed  thereon. 

We  think  this  contention  is  not  sound.  The  supplemental 
petition  in  this  case  only  added  to  the  allegations  of  the  original 
petition  that  judgment  had  been  recovered  by  plaintiff  against 
the  company  on  the  indebtedness  set  out  in  the  original  petition, 
and  failure  to  obtain  any  property  upon  execution  with  which 
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to  satisfy  said  judgment.  It  made  no  claim  for  an  indebtedness 
not  claimed  in  the  original  petition,  nor  did  it  make  any  new 
allegation  as  to  the  actual  insolvency  of  the  company,  but  only 
set  out  the  facts  occurring  after  the  bringing  of  the  suit,  which 
the  law  requires  in  a  proceeding  of  this  kind  as  evidence  of  such 
insolvency  before  suit  can  be  maintained  against  the  stock- 
holders. 

In  the  case  of  Oibhson^  Admr.,  v.  Dougherty  et  al,  10  0.  S., 
365,  it  is  held  that,  where  in  aid  of  execution  on  a  judgment 
the  judgment  creditor  brings  an  action  to  subject  to  the  satis- 
faction of  his  judgment,  the  debt  of  a  debtor  of  the  judg- 
ment debtor,  and  such  debtor  of  the  judgment  debtor  is  served 
in  the  action,  the  fact  that  after  such  service,  the  judgment  upon 
which  the  action  is  brought  is  set  aside  at  a  subsequent  term  for 
irregularity,  and  a  new  judgment  is  entered,  it  is  proper  to  set 
up  such  facts  in  a  supplemental  petition  and  proceed  with  the 
action. 

In  the  opinion,  on  pages  371  and  372,  this  language  is  used 
by  the  court: 

**The  subject-matter  of  the  suit  and  the  parties  in  the  action, 
as  well  as  the  object  of  the  suit,  all  continued  to  be  before 
the  court.  The  substantial  object  was  the  payment  of  the  debt- 
of  the  judgment  debtor;  and  the  reversal  of  that  judgment 
for  an  irregularity  was  in  no  sense  an  intimation  of  its  pay- 
ment, or  a  relinquishment  of  the  claim  of  the  plaintiff  to 
enforce  its  payment  in  the  manner  and  by  the  means  ex- 
pressed in  the  petition.  The  law,  which  never  requires  a  vain 
thing,  would  not,  therefore,  require  a  plaintiff,  after  having 
the  irregularity  in  the  judgment  cured  by  a  new  judgment 
expressing  the  same  debt,  incur  the  delay  and  expense  of  dis- 
missing the  suit  and  commencing  de  novo,  when  the  entire 
proceeding  could  be  perfecled  by  a  supplemental  petition. 
And  cur  practice,  as  regulated  by  the  code,  shows  still  less 
favor  to  objections  merely  technical.  A  supplemental  petition 
was  always  regarded  as  only  ancillary  to  the  original  peti- 
tion. Its  office  is  to  bring  before  the  court  some  event  which 
has  happened  subsequently  to  the  commencement  of  the  suit. 
The  plaintiff  does  not  thereby  withdraw  any  allegation  in  his 
original  petition  not  inconsistent  with  the  averments  in  the 
supplemental  petition.    If,  therefore,  the  plaintiff  had  even  neg- 
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lected  to  make,  as  he  has  done  in  this  ease,  special  reference 
in  his  supplemental  petition  to  his  original  petition,  he  would 
still  have  been  entitled  to  the  full  benefit  of  the  same." 

1  Naeh  Pleading  &  Practice,  page  288  and  following,  dis- 
cusses this  question  and  cites  authorities,  and  quotations  in 
brief  of  counsel  for  plaintiff  are  made  from  them,  and  we 
think  the  holding  as  enunciated  here  is  in  full  accord  with  these 
authorities. 

We,  therefore,  overrule  the  motion  to  strike  the  supplemental 
petition  from  the  files. 

A  great  amount  of  evidence  was  introduced  on  the  question 
of  whether  the  company  was  indebted  to  the  plaintiff.  The 
transactions  of  the  parties  from  the  beginning  of  their  business 
relations  up  to  the  time  of  the  bringing  of  the  suit  was  gone 
into.  Prom  this  evidence  we  find  that  the  oil  company  was, 
at  a  time  when  Cobb  was  a  stockholder,  indebted  to  the  plaint- 
iff; that  the  subsequent  holders  of  the  stock  which  had  for- 
merly been  owned  by  Cobb  were  insolvent;  that  all  of  the 
solvent  stockholders,  other  than  Cobb,  have  paid  their  propor- 
tionate share  of  such  indebtedness,  and  that  the  liability  of 
Cobb  must  depend  upon  whether  the  plaintiff  is  still  a  cred- 
itor of  the  corporation.  A  judgment  has  been  obtained,  as  here- 
inbefore stated,  by  the  plaintiff  against  the  corporation,  for 
$98,497.20  together  with  costs,  and  drawing  interest  from  Sep- 
tember 22,  1902.  Except  by  contributions  of  stockholders, 
nothing  has  been  paid  upon  this  judgment.  The  judgment  is 
still  in  full  force  and,  as  we  hold,  establishes  the  fact  of  the 
indebtedness  to  the  amount  of  such  judgment.  Without  going 
into  a  discussion  of  the  facts  as  to  any  indebtedness  other  than 
such  as  is  shown  by  this  judgment,  we  only  say  that  viewing 
such  evidence  as  we  now  view  it,  and  considering  the  fact  that 
plaintiff  brought  suit  for  only  the  amount  recovered,  we  find 
that  the  amount  of  the  indebtedness  of  the  company  to  the 
plaintiff  is  fixed  by  said  judgment.  If  it  is  said  that  this  is 
not  consistent  with  the  finding  of  this  court  in  the  cas(i  before, 
the  only  answer  we  have  to  make  is  that  the  court  as  now 
constituted  would  not  find  upon  the  facts  as  we  found  before. 
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It  was  suggested  in  argument  that  the  defendant,  Cobb,  was 
not  liable  to  respond  in  this  action  because  of  the  wording  of 
Section  3258,  Revised  Statutes,  as  amended  April  29,  1902. 
The  section  as  amended  reads: 

**The  stockholders  of  a  corporation  who  are  the  holders  of 
its  shares  at  a  time  when  its  debts  and  liabilities  are  enforce- 
able against  them,  shall  be  deemed  and  held  liable,  equally  and 
ratably,  •  •  •  and  no  stockholder,  who  shall  transfer  his 
stock  in  good  faith,  and  such  transfer  is  made  on  the  books  of 
the  company,  or  on  the  back  of  the  certificate  of  stock,  properly 
witnessed  or  tendered  for  transfer  on  the  books  of  the  company 
prior  to  the  time  when  such  debts  and  liabilities  are  so  enforce- 
able, shall  be  held  to  pay  any  portion  thereof." 

Before  the  amendment  the  section  read: 

**The  stockholders  of  a  corporation  which  may  be  hereafter 
formed  and  such  stockholders  as  are  now  liable  under  former 
statutes,  shall  be  deemed  and  held  liable,"  etc. 

Under  the  statute  before  the  amendment  the  holding  of  the 
Supreme  Court  is  that  the  liability  of  the  stockholder  attaches 
at  the  time  the  debt  is  created,  and  is  not  discharged  by  the 
subsequent  transfer  of  the  stock.  Brown  v.  Hitchcock,  36  O. 
S.,  667. 

In  that  case  Judge  White  in  the  opinion  discusses  at  con- 
siderable length  the  nature  of  the  stockholders'  liability,  quot- 
ing at  length  from  the  decisions  of  other  courts  with  approval, 
where  it  is  held  that  the  liability  is  in  the  nature  of  a  contract 
made  by  the  stockholder  when  he  becomes  such.  Among  such 
quotations  is  the  following  from  Corning  v.  McCuUough,  1  Corn- 
stock,  47-54: 

**It  is  virtually  and  in  effect  a  liability  upon  a  contract  and 
the  mutual  agreement  of  the  parties." 

Also  from  Hager  v.  Cleveland,  36  Md.,  476 : 

**It  is  a  debt  under  the  statute,  due  from  the  stockholder 
to  the  creditor,  springing  out  of  the  co-existent  with  the  con- 
tract between  the  corporation  and  the  creditor.  *  *  *  It 
is  clear  that  no  act  of  the  stockholder,  without  the  consent  of 
the  creditor,  can  exonerate  him  from  the  liability  thus  named." 
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In  Hawthorne  v.  Calif,  69  U.  S.,  10,  it  is  said  in  the  syllabus: 

**A  statute  repealing  a  former  statute,  which  made  the  stock 
of  the  stockholders  in  a  chartered  company  liable  to  the  corpo- 
ration's debts,  is  as  respects  creditors  of  the  corporation  existing 
at  the  time  of  the  repeal  a  law  impairing  the  obligation  of 
contracts,  and  void." 

If,  then,  the  amended  section  is  construed  to  mean  that 
the  stockholder  is  liable  only  for  such  debts  as  have  matured, 
and  upon  which  suits  couM  be  at  once  brought  before  the 
stock  was  transferred,  it  would  be  void  as  obnoxious  to  Section 
16,  Article  VIII  of  the  Constitution  of  the  state,  which  reads : 
**No  •  *  *  law  impairing  the  validity  of  contracts  shall 
ever  be  made,"  etc. 

We  think,  however,  it  was  not  the  intention  of  the  Legislature 
by  this  amendment  to  restrict  the  liability  of  the  stockholders 
to  those  debts  which  are  due  and  collectable  before  the  stock 
is  assigned,  but  only  to  such  as  are  incurred  while  the  stock 
is  held  by  such  stockholder,  and  are  enforceable  when  they  be- 
come due  against  the  corporation ;  hence  the  liability  of  defend- 
ant, Cobb,  is  in  no  wise  affected  by  this  amendment  of  the 
statute. 

We  reach  the  conclusion,  therefore,  that  the  plaintiff  is  en- 
titled to  the  rights  of  a  creditor  to  the  amount  of  his  judg- 
ment; that  Cobb  is  liable  to  him  as  a  stockholder  to  the  amount 
of  his  pro  rata  share  of  the  stock  held  at  the  time  the  debt 
was  contracted.  This  is  42-1700  of  the  entire  judgment.  De- 
cree will  be  entered  accordingly. 

This  is  an  opinion  of  the  majority  of  the  court  only.  Judge 
Hale  does  not  concur. 

Henderson  &  Quail,  for  plaintiff. 

Qovlder,  Holding  &  Hasten,  for  defendants. 
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JUDGMENTS  OBTAINED  BY  FRAUD  OR  COLLUSION. 

[Circuit  Court  of  Cuyahoga  County.] 

Wm.  C.  Scofield  v.  The  Excelsior  Oil  Company  et  al. 

Decided,  January  26,  1905. 

Collusion  or  Fraud — In  the  Obtaining  of  a  Default  Judgment — Notice 
— Legal  Effect  of  Admissions  in  Pleadings, 

1.  The  default  judgment  obtained  by  the  plaintiff  against  the  oil  com- 

pany in  another  acticxn,  during  the  pendency  of  this  suit,  is  con- 
clusive upon  the  defendant,  Cobb,  notwithstanding  there  was  no 
service  upon  him  and  he  had  no  notice  of  the  suit,  provided  it 
was  not  obtained  by  collusion  or  fraud. 

2.  The  bringing  of  the  second  suit  without  notice  to  the  defendant, 

Cobb,  can  not,  under  the  circumstances  of  this  cEise,  be  character- 
ized as  a  fraud,  nor  is  collusion  established  by  the  fact  that  the 
oil  company  made  no  defense. 

Marvin,  J.;  Hale,  J.,  and  Winch,  J.,  concur. 

Heard  on  motion  for  a  new  trial. 

The  defendant,  Lester  A.  Cobb,  has  filed  his  motion  for  a 
new  trial  in  this  case,  which  has  been  argrued  to  us  with  earnest- 
ness and  ability  by  his  counsel,  and  in  such  wise  as  to  show 
that  counsel  feel  great  confidence  in  the  position  that  the  judg- 
ment of  the  court  is  wrong.  The  matters  urged  in  support  of 
the  motion,  though  not  all  touched  upon  in  the  opinion,  were 
all  carefully  considered  by  the  court  before  the  judgment  was 
announced,  and  the  members  of  the  court  who  concurred  in  that 
judgment  are  still  of  the  opinion  that  the  judgment  is  right. 

The  point  upon  which  the  court  has  found  the  greatest  diffi- 
culty, and  because  of  which  one  member  of  the  court  does  not 
concur  in  the  judgment,  is  upon  the  quastion  of  whether  the 
judgment  obtained  by  the  plaintiff  against  the  oil  company 
in  another  action,  during  the  pendency  of  this  suit,  is  con- 
clusive upon  the  defendant,  Cobb.  That  judgment  was  obtained 
without  any  service  being  obtained  upon  Cobb  and  without  his 
having  notice  of  the  suit.  If  that  judgment  was  obtained  by 
the  fraud  of  the  plaintiff  or  by  collusion  between  him  and  the 
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oil  company  or  those  representing  the  oil  company,  it  is  not 
conclusive  as  against  Cobb.  The  averments  of  the  answer  of 
Cobb  to  the  supplemental  petition  in  reference  to  the  obtaining 
of  such  judgment  are  in  part  as  follows : 

**  Plaintiff  as  the  owner  of  all  the  stock  of  said  company  and 
defendant,  George  F.  Scofield,  purposely  and  intentionally  re- 
frained and  omitted  to  file  any  answer  or  make  any  defense  in 
said  cause,  and  caused  and  permitted  a  default  judj^ment  to 
be  taken  in  said  action  in  the  sum  of  $98,497.21  in  furtherance 
of  the  collusion  and  fraud  aforesaid;  that  neither  this  defend- 
ant or  his  attorneys  were  given  notice  of  the  bringing  of  said 
action,  and  they  had  no  knowledge  thereof  or  of  the  judgment 
in  said  case  until  after  the  filing  of  the  amended  and  supple- 
mental petition  herein  in  February,  1903,  when  the  term  of  the 
court  at  which  said  judgment  was  rendered  had  terminated; 
that  said  notice  was  withheld  from  them  in  furtherance  of  said 
collusion  and  fraud,  the  plaintiff  well  knowing  that  he  had 
brought  said  action  and  secured  said  judgment  for  the  intent 
and  purpose  of  further  prosecuting  this  action  against  this 
defendant.  Defendant  further  says  that  the  Excelsior  Oil  Com- 
pany had  a  good  and  sufficient  defense  to  said  action,  and 
that  it  was  not  indebted  to  plaintiff  in  any  amount  whatever, 
all  of  which  plaintiff  and  George  F.  Scofield  well  knew,  but  that 
plaintiff  and  George  F.  Scofield  colluded  together  to  obtain, 
and  did  obtain  judgment  aforesaid  fraudulently  by  withhold- 
ing and  refusing  to  make  any  defense." 

The  admission  of  the  plaintiff  in  reply  to  this  answer  is  as 
follows :    He  admits — 

**That  plaintiff  purposely  refrained  from  making  any  de- 
fense to  said  action  and  caused  a  default  judgment  to  be  taken 
therein  in  the  amount  stated  by  said  defendant;  that  said 
action  was  commenced  and  said  judgment  secured  partly  for 
the  purpose  of  further  prosecuting  this  action  against  the  said 
defendant  Cobb;  but  as  to  all  the  averments  of  the  said  fifth 
defense  not  herein  admitted,  and  which  are  not  admissions  of 
the  averments  of  plaintiff's  said  amended  and  supplemental 
petition,  plaintiff  says  that  he  denies  them  and  each  of  them." 

It  was  urged  upon  the  original  hearing,  and  upon  the  hear- 
ing of  this  motion,  that  this  admission  upon  the  part  of  the 
plaintiff  was  an  admission  of  collusion  between  himself  and  the 
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Excelsior  Oil  Company,  or  between  himself  and  George  F. 
Seofield  acting  for  said  oil  company.  Such  is  not  the  legal 
effect  of  the  admission.  It  is  admitted  that  he  took  a  default 
judgment;  that  he  purposely  refrained  from  making  any  an- 
swer, or  making  any  defense  in  said  action.  It  is  a  denial  of 
any  collusion  between  himself  and  anybody  else  to  secure  this 
judgment. 

We  come,  then,  to  the  question,  do  the  facts  justify  us  in  hold- 
ing that  this  judgment  was  obtained  either  by  fraud  or  col- 
lusion ? 

Collusion  is  defined  in  the  A.  &  E.  Ency.  of  Law  (2d  Ed.), 
Vol.  6,  page  212,  as  follows: 

**  'Collusion'  is  where  two  persons,  apparently  in  a  hostile 
position  and  having  conflicting  interests,  by  arrangement  do 
some  act  in  order  to  injure  a  third  person  or  deceive  a  court." 

In  Carey  v.  Hmistoii,  etc.,  R.  Co.,  52  Fed.  Rep.,  675,  it  is 
defined  as  **An  agreement  between  two  or  more  persons  unlaw- 
fully to  defraud  a  person  of  hia  rights  by  the  forms  of  law,  or 
to  obtain  an  object  forbidden  by  law." 

** Collusion"  is  defined  by  Webster  as  follows: 

*'In  law,  a  deceitful  arrangement  or  compact  between  two 
or  more  persons,  for  the  one  party  to  bring  an  action  against 
the  other  for  some  evil  purpose,  as  to  defraud  a  third  person 
of  his  right;  a  secret  understanding  between  two  parties,  who 
plead  or  proceed  fraudulently  against  each  other,  to  the  preju- 

Bouvier's  Law  Dictionary  defines  collusion  as  follows: 

**  Collusion,  fraud'.  An  agreement  bet^veen  two  ipr  more 
persons  to  defraud  a  person  of  his  rights  by  the  forms  of  law, 
or  to  obtain  an  object  forbidden  by  law." 

The  facts  here  are  that  the  plaintiff  had  obtained  the  judgment 
of  the  court  of  common  pleas  and  the  judgment  of  this  court 
that  the  plaintiff  was  a  creditor  of  the  oil  company  to  an  amount 
greatly  in  excess  of  the  amount  prayed  for  in  the  action,  in  which 
it  is  claimed  there  was  this  collusion  and  fraud.  The  Supreme 
Court  had  reversed  those  judgments,  giving  no  intimation  by 
such  reversal  as  to  there  being  any  error  in  holding  that  the 
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plaintiff  was  a  creditor  of  the  oil  company  to  the  amount  which 
had  been  found  by  the  lower  courts,  but  holding  that  until  the  in- 
solvency of  the  oil  company  was  established  by  a  judgment 
against  it,  and  the  issuance  and  return  of  an  execution  unsat- 
isfied, the  present  action  could  not  be  maintained.  For  the 
purpose  of  establishing  such  insolvency  in  the  way  pointed  out 
by  the  Supreme  Court,  the  action  in  which  collusion  is  charged 
was  brought.  We  think  that  the  charge  that  the  bringing  of 
such  action  without  any  notice  being  served  upon  the  defendtant, 
Cobb,  should  not  be  characterized  as  a  fraud,  and  that  the  fact 
that  the  oil  company  made  no  defense  should  not  be  character- 
ized as  collusion.  It  was  not  sought  in  that  action  to  recover 
for  an  amount  greater  than  two  courts  had  already  found  that 
the  oil  company  was  indebted  to  the  plaintiff,  and  though  it 
might  have  been  well  for  the  plaintiff  to  have  given  notice 
to  the  defendant,  Cobb,  we  do  not  see  that  the  failure  to  do  so 
constituted  a  fraud  upon  him.  The  plaintiff  manifestly  ex- 
pected to  obtain  no  right  against  Cobb  which  he  did  not  already 
have,  except  to  have  the  proper  evidence  that  the  oil  company 
was  insolvent. 

Entertaining  these  views,  the  motion  for  a  new  trial  is  over- 
ruled. 

Henderson  &  Quail,  for  plaintiff. 

Oovlder^  Holding  &  Masten,  for  defendants. 
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COUNTY  COMMISSIONERS  AND  GRADE  CROSSINGS. 

[Circuit  Court  of  Portage  County.] 

William  Grinnell  et  al  v.  Commissioners  of  Portage 
County  et  al. 

Decided,   September,  1904. 

County  Commissioners — Powers  of,  in  the  Elimination  of  Grade 
Crossings — Limited  to  Existing  Crossings — Township  Trustees — 
Hig  hways — Injunction, 

1.  The  power  of  county  commissioners  with  reference  to  the  elimina- 

tion of  dangerous  railway  crossings  over  highways  is  limited  to 
existing  crossings,  and  can  not  be  exercised  with  reference  to  a 
proposed  crossing  over  a  railway  which  has  not  yet  been  con- 
structed. 

2.  Neither  does  the  power  to  change  or  alter  the  course  of  a  high- 

way, and  to  vacate  a  portion,  thereof  for  the  purpose  of  doing 
away  with  a  crossing  at  grade,  permit  the  commissioners  to  also 
change  the  course  and  vacate  a  portion  of  an  adjacent  high- 
way intersected  by  the  railway  by  a  crossing  not  at  grade. 

3.  Owners  of  lands  abutting  upon  that  portion  of  a  highway  which 

it  is  proposed  to  vacate  or  change  the  course  of,  may  enjoin 
such  change  where  the  injury  which  they  will  suffer  thereby  Is 
different  from  or  in  excess  of  that  which  will  be  suffered  by  the 
general  public. 

4.  The   authority   of  township   trus-tees   is   not  repealed   or   abridged 

with  reference  to  crossings  over  railways  by  the  later  act  of 
April  27,  1893,  conferring  power  upon  county  commissioners  "to 
provide  for  the  abolition  of  dangerous  grade  crossings." 

Laubie,  J.;. Burrows,  J.,  and  Cook,  J.,  concur. 

In  this  case  plaintiffs  seek  to  enjoin  the  commissioners  from 
changing  the  location  and  vacating  a  portion  of  the  public  high- 
way running  west  from  the  town  of  Ravenna  to  Kent  in  said 
county,  known  as  the  Ravenna-Kent  road.  The  facts  sufficiently 
appear  in  the  special  finding  of  facts  made  by  this  court  at  the 
request  of  defendants. 

The  Pennsylvania  Company,  a  defendant  herein,  controls  and 
operates  the  Cleveland  &  Pittsburg  Railway  and  has  laid  out 
and  is  now  constructing  a  new  and  shorter  line  for  that  railway 
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through  Portage  county,  which  is  to  cross  said  highway  diago- 
nally (as  the  direction  of  said  new  line  is  from  northwest  to 
southeast)  at  a  point  between  said  towns  a  mile  distant  from  its 
original  line,  at  a  grade  of  more  than  thirty  feet  below  that  of 
the  highway;  and  at  a  point  some  seven  hundred  feet  east 
thereof  said  new  line  is  to  cross  another  public  road  nearly  at 
grade,  known  as  the  Sandy  Lake  road,  which  runs  from  the 
south  northward  and  connects  with  said  Ravenna-Kent  highway 
north  of  said  new  line  of  railroad. 

The  object  of  the  suit  is  to  restrain  the  defendants  from  car- 
rying out  an  agreement  entered  into  between  them,  to  change 
and  divert  the  line  of  said  Ravenna-Kent  highway  and  vacate 
and  abandon  a  part  thereof,  as  follows: 

Commencing  at  a  point  about  350  feet  east  of  said  proposed 
crossing  of  said  Ravenna-Kent  highway,  thence  turning  and 
running  said  highway  to  the  southwest  until  it  intersects  said 
new  railroad,  crossing  the  same  by  an  overhead  bridge  at  right 
angles,  and  then  turning  to  the  northwest  and  paralleling  such 
new  railroad  until  it  strikes  or  intersects  the  original  highway 
at  a  point  west  of  where  such  new  line  of  railroad  was  to 
strike  said  highway,  and  vacate  and  abandon  such  portion  of  the 
said  highway  as  lies  between  the  said  points  of  divergence. 

The  object  of  this,  as  claimed  by  the  defendants,  is  to  avoid 
the  nearly-at-grade  crossing  of  the  said  Sandy  Lake  road  for 
the  safety  and  convenience  of  the  public,  said  agreement  also 
including  a  change  of  the  line  of  that  road  by  turning  it  to 
the  northwest  at  some  point  south  of  where  it  was  to  be  crossed 
by  such  railroad,  and  to  connect  it  with  said  Ravenna-Kent  high- 
way at  a  point  near  the  southwest  end  of  said  overhead  bridge ; 
and  the  right  to  do  this,  it  is  claimed,  is  conferred  upon  the 
commissioners  by  the  provision  of  the  act  of  April  27,  1893 
(90  0.  L.,  359). 

That  the  provisions  of  said  act  do  not  apply  to  such  a  case  as 
this,  is  evident— even  the  title  of  the  act  shows  this.  It  reads, 
**To  provide  for  the  abolition  of  dangerous  grade  crossings.'' 
Section  1  one  of  that  act  (R.  S.,  3337-8),  in  regard  to  cro^sincs 
outside  of  municipalities,  provides  that  if  **the  commissioners  of 
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any  county  in  which,  outside  of  any  municipal  corporation,  a 
railroad  or  railroads  and  any  public  road  or  highway  cross  each 
other  at  grade,  and  the  directors  of  the  railroad  company  or 
companies  are  of  the  opinion  that  the  security  and  convenience 
of  the  public  require  that  alterations  shall  be  made  in  such 
crossing,  or  in  the  approaches  thereto,  or  in  the  location  of  the 
railroad  or  railroads  or  the  public  way,  or  any  grades  thereof, 
so  as  to  avoid  a  crossing  at  grade,  or  that  such  crossing  should 
be  discontinued  with  or  without  building  a  new  way  in  substi- 
tution therefor,  and  if  they  agree  as  to  the  alterations  which 
should  be  made,  such  alterations  may  be  made  in  the  following 
manner:'*  •  •  • 
Section  2  (3337-9) : 

*'When  it  is  deemed  necessary  •  *  •  the  commissioners 
•  *  *  shall  by  resolution  declare  such  necessity  and  intent, 
and  shall  state  •  •  *  the  manner  in  which  the  alterations 
in  the  crossing  are  to  be  made,"  etc. 

Section  10  (3337-17)  provides  that  **When  any  grade  cross- 
ing is  on  a  county  line  road,  the  commissioners  of  each  county 
in  which  such  crossing  is  situated  may  join  in  all  the  proceed- 
ings necessary  for  the  abolition  of  such  grade  crossing  as  pro- 
vided in  this  act,''  etc. 

This  act  and  all  of  its  provisions,  beyond  question,  relate 
solely  to  existing  crossings — crossings  at  grade  that  have  b?en 
and  are  being  used  by,  and  on  the  line  of  operated  railroads, 
to  the  danger  and  inconvenience  of  the  public,  and  for  that 
reason  are  to  be  changed  or  abolished. 

Here  there  are  not  only  no  existing  crossings,  but  no  built 
and  operated  railroad — there  is  nothing  to  change,  alter  or 
abolish  except  a  scheme  or  design.  How  is  it  possible  to  abolish 
a  crossing,  because  of  its  dangerous  character,  that  dre^  not  and 
never  did  exist?  Commissioners  of  counties  are  qiMsi  corpora- 
tions, and  have  only  such  power  as  is  conferred  by  statute,  and 
such  statutes  are  to  be  strictly  construed;  and  the  power  here 
conferred  is  limited  to  existing  crossings  upon  existing  and  oper- 
ated railroads,  and  can  not  be  enlarged  to  include  proposed 
crossings  upon  a  proposed  railroad. 
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But  if  it  were  otherwise  there  are  still  other  reasons  why  their 
action  would  be  illegal,  and  plaintiffs  entitled  to  relief  prayed 
for. 

The  grade  crossing  which  they  are  thus  seeking  to  abolish 
is  not,  or  will  not  be  on  the  Ravenna-Kent  highway,  but  on  the 
Sandy  Lake  road;  and  that  is  the  only  highway  necessary,  or 
that  they  could  have  any  right  to  change  in  order  to  abolish  such 
crossing.  The  statute  in  question  limits  such  right  to  the 
highways  intersected,  and  to  the  points  of  intersection. 

That  road  could  be  changed  just  as  proposed  and  its  crossing 
abolished  by  continuing  it  instead  of  the  Ravenna-Kent  high- 
way, along  the  south  line  of  said  railroad  to  the  northwest,  until 
it  strikes  said  Ravenna-Kent  highway  where  said  highway  was 
to  be  reunited  as  aforesaid,  without  affecting  or  changing  one 
foot  of  the  line  of  the  Ravenna-Kent  highway. 

It  would  seem,  therefor^,  that  even  if  the  proposed  change 
in  the  line  of  the  Ravenna-Kent  highway  was  agreed  upon  for 
the  security  and  convenience  of  the  public  in  getting  rid  of  a 
grade  crossing  on  another  highway  and  not  for  the  pecuniary 
benefit  of  the  Pennsylvania  Company,  that  it  could  be  done  at 
much  less  expense  to  the  county  and  productive  of  much  less 
inconvenience  and  injury  to  the.  adjacent  landowners. 

Again,  the  plaintiffs  live  upon  lands  owned  by  them,  abutting 
on  the  Ravenna-Kent  highway  at  the  point  in  question,  and 
they  will,  it  appears,  suffer  injury  by  the  vacation  and  abolition 
of  such  part  of  such  highway  in  excess  of  and  different  from 
that  of  the  general  public;  and,  therefore,  before  their  property 
rights  in  such  e^isement  can  be  taken,  compensation  must  first 
be  made  them. 

But  here  there  is  no  provisio  n  or  method  in  this  or  any  other 
statute  by  or  under  which  their  damages  could  be  ascertained 
and  ordered  paid.  And  in  such  cases,  where  no  provision  exists 
for  awarding  compensation,  the  parties  thus  injured  are  enti- 
tled to  an  injunction  restraining  the  officials  from  making  the 
proposed  change.  Tu^sirig  v.  King,  65  Ohio  St.,  10;  Kirmeat 
Mfg.  Co.  V.  Beatty,  65  Ohio  St.,  264. 

We  have  an  earlier  statute  which,  while  it  is  not  decisive  of 
the  question,  reflects  somewhat  upon  it.     The  act  of  April  2, 
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1891  (88  O.  L.,  261),  confers  upon  township  trustees  authority 
to  fix  and  determine  the  kind  and  extent  of  all  new  crossings 
and  the  time  and  manner  of  constructing  the  same  within  their 
townships. 

Section  1  of  said  act  (R.  S.,  3337-3)  provides  that — **  railway 
or  railroad  companies  operating  a  line  or  lines  of  railway  in  this 
state,  shall  build  ♦  ♦  ♦  good  and  sufficient  crossings  over, 
or  approaches  to  such  line  or  lines  of  railway  •  •  •  at  all 
points  where  any  public  highway  *  *  *  is  now  or  may  hero- 
after  be  intersected  by  such  lines  of  railway,  its  tracks,  side- 
tracks or  switches.  *  ♦  ♦  And  as  to  crossings  and  ap- 
proaches outside  of  municipal  corporations,  the  township  trus- 
tees shall  have  power  to  fix  and  determine  the  kind  and  extent 
thereof,  and  the  time  and  manner  of  constructing  the  same; 
*  •  *  and  such  cross-ways,  approaches  ♦  *  *  shall  be 
constructed,  repaired  and  maintained  by  the  railroad  companies 
as  so  ordered." 

The  other  sections  of  the  act  provide  for  the  notice  to,  b'^  served 
by  such  trustees  on  the  company  to  build  such  crossing",  that  if 
not  done  in  thirty  days  thereafter  the  township  trustees  may  con- 
struct the  same  and  recover  the  cost  from  the  company ;  that 
such  company  must  keep  the  same  clean  of  snow,  etc.;  and  if 
such  company  neglects  to  comply  with  these  demands,  a  penalty 
shall  be  assessed  against  it  in  favor  of  the  township  where  the 
crossing  is  situate. 

The  Pennsylvania  Company,  as  shown  in  this  case,  is  operat- 
ing a  line  of  railway  'in  this  state,  and  is  now  constructing  an 
additional  track  to  get  rid  of  curves  and  shorten  its  said  line, 
which  will  intersect  and  cross  the  highway  and  road  in  question 
at  points  where  its  said  line  did  not  intersect  or  cross  the  same ; 
and  therefore  it  is  the  township  trustee??  of  the  township  where 
these  crossings  are  to  be  made,  who  are  to  determine  the  kind 
and  extent  of  these  crossings,  and  the  manner  of  constructing 
the  same,  and  the  defend»ants  can  not  change  the  position  of 
these  crossings  in  the  manner  agreed  upon  by  them. 

This  authority  is  not  taken  away  or  abridged  by  the  said  act 
of  April  27,  1893.    It  is  only  after  crossings  are  constructed  and 
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become  established  th-at  the  commissioner  of  the  county  are, 
by  such  later  statute,  authorized  to  act  in  these  respects  by 
joining  with  the  company  in  changing,  altering  or  abolishing 
such  of  those  crossings  as  may  be  grade  crossings.  We  are  not 
aware  whether  the  trustees  have  taken  action  in  the  matter  or 
not,  but  that  is  immaterial  to  the  present  case. 

The  injunction  prayed  for  is  granted. 

/.  T.  Siddall,  for  plaintiff. 

W.  J.  Beckley,  for  defendants. 


PRESENT  INTEREST  IN  A  DEVISE  WHERE  POSSESSION  IS 
DELAYED. 

[Circuit  Court  of  Franklin  County.] 

Elmore  J.  Swereb  v.  Trustees  op  Ohio  Wesleyan 
University.* 

Decided,  February  20,  1^5. 

Wills — Trust  Estate — Present  Interest  of  Devisee  where  Possession  is 
Delayed  for  a  Number  of  Years. 

An  immediate  vested  Interest  Is  devised  In  real  estate,  where  the 
property  Is  bequeathed  direct  to  devisees,  but  possession  and  con- 
trol is  placed  In  the  executor  for  a  term  of  years  with  the  pro- 
vi»loai  that  the  benefits  during  that  period  shall  Inure  to  the  dev- 
ieees;  and  judgment  liiens  attaching  during  th-e  period  of  the 
executor's  control  are,  therefore,  superior  to  a  deed  covering  such 
interest  executed  subsequent  thereto. 

Sullivan,  J.;  Dustin,  J.,  and  Wilson,  J.,  concur. 

Appeal  from  Franklin  Common  Pleas  Court. 

The  contention  in  this  case  is  between  the  trustees  of  the 
university  and  the  judgment  creditors  of  Bert  L.  Rees,  all  of 
whom  are  defendants  in  the  action.  It  is,  whether  the  trustees 
or  the  said  judgment  creditors  are  entitled  to  the  funds  in  the 
sheriflf's  hands  arising  from  the  sale  of  the  realty,  for  the  par- 
tition of  which  the  action  was  brought  by  the  plaintiff.     The 

•  For  d«ecUlon  below,  see  2  N.  P.— N.  S.,  333. 
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amount  in  hands  of  sheriff  is  the  net  one-half  of  the  sum  for 
which  the  premises  were  sold.  The  solution  of  the  question 
between  the  parties  depends  upon  the  construction  to  be  given 
to  Item  4  of  the  last  will  of  the  late  Hulda  R.  Huffman  which 
reads  as  follows: 

'*I  give,  devise  and  bequeath  to  my  grandson,  Bert  L.  Rees, 
and  to  my  grandson,  Walter  B.  Huffman,  share  and  share  alike, 
my  home  property  situated  on  the  southwest  corner  of  Lexing- 
ton avenue  and  Mount  Vernon  avenue  in  the  following  manner, 
to-wit :  My  executor,  hereinafter  named,  is  to  have  and  to  hold 
the  same  in  trust  for  the  term  of  ten  years ;  to  collect  the  rents 
arising  therefrom  and  out  of  such  rents  to  pay  all  taxes,  in- 
surance and  assessments  and  repairs  thereon  and  expenses,  and 
to  pay  the  net  balance  of  such  income  equally  to  my  two  grand- 
sons aforesaid  or  the  lawful  children  of  such  grandchildren 
in  case  of  the  death  of  either  or  both  of  said  grandsons  before 
the  expiration  of  said  ten  years,  and  at  the  expiration  of  said 
ten  years  after  my  decease,  my  executor  shall  turn  over  to  my 
said  grandsons  or  in  case  of  the  decease  of  either  of  said  grand- 
sons before  said  term  of  ten  years  shall  have  lapsed  without 
lawful  issue  of  said  decedent  then  the  share  of  such  grandson 
to  go  to  the  surviving  grandson  and  to  his  heirs  and  assigns 
forever,  said  real  estate  situated  in  Columbus,  Ohio." 

The  will  of  the  testatrix  was  executed  on  January  16,  1891. 
She  died  February  6,  1891,  and  the  will  was  admitted  to  pro- 
bate February  14,  1891.  The  plaintiff  as  grantee  of  the  grand- 
son, Walter  B.  Huffman,  filed  in  the  common  pleas  court  his 
petition  for  partition  April  23,  1901.  The  university  claims 
the  funds  in  the  hands  of  the  sheriff  under  a  deed  executed  and 
delivered  to  its  trustees  for  the  undivided  one-half  of  the  prem- 
ises by  Bert  L.  Rees  on  January  30,  1897. 

The  dates  of  the  judgments  of  the  several  creditors  of  Burt 
L.  Rees  are  not  disputed.  It  is  conceded  by  counsel  represent- 
ing the  university,  that  said  judgments  are  valid  liens  upon 
the  undivided  one-half  of  the  realty  devised  by  Item  4  if  an 
estate  therein  vested  at  the  death  of  the  testatrix  in  Burt  L. 
Rees,  and  therefore  prior  to  any  interest  or  estate  in  said 
premises  conveyed  by  the  deed  to  it  by  said  Rees  of  date  Jan-* 
uary  30,  1897. 
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"In  the  construction  of  wills  the  intention  of  the  testator 
must  govern."  This  intention  must  be  ascertained  from  the 
language  of  the  instruments  as  applied  to  the  subject  matter 
and  in  whatever  language  or  intended  disposition  is  expressed. 
If  the  disposition  itself  be  not  unlawful,  it  must  follow  the  as- 
certained intent.  Every  case  stands  upon  the  evidence  of  the 
testator's  intention  arising  out  of  each  will,  and  whilst  the  value 
of  rules  of  construction  when  confined  to  their  proper  office 
can  not  be  overestimated,  they  are  simply  to  be  resorted  to  as 
a  means  of  aid  in  arriving  at  the  intention  of  the  testator. 
Where  the  essential  data  do  not  correspond,  the  terms  of  the 
will,  the  subject  matter  and  the  material  relations  and  surround- 
ings attending  the  cases,  it  will  not  do  to  make  one  case  un- 
questioned the  standard  for  the  decision  of  another.  Hence 
in  the  construction  of  this  will  the  rules  of  interpretation  are 
valuable  only  in  so  far  as  they  aid  in  ascertaining  the  intention 
of  the  testatrix. 

All  of  the  several  devises  of  the  will  are  direct  to  the  grand- 
sons, Burt  L.  Rees  and  Walter  B.  Huffman,  except  they  are 
not  equal,  Burt  L.  Rees  receiving  the  greater  share  of  the  es- 
tate. By  Item  2,  Burt  L.  Rees  is  upon  the  death  of  the  testa- 
trix to  have  the  immediate  possession  of  the  articles  therein 
named.  This  is  also  true  as  to  the  articles  named  in  Item  3  of 
the  will.  In  Item  4  the  testatrix  uses  the  same  identical  lan- 
guage, namely:  '*I  give,  devise  and  bequeath  to  my  said  grand- 
son, Burt  L.  Rees,  and  to  my  grandson,  Walter  B.  Huffman, 
share  and  share  alike,  my  home  property";  and  in  Item  5  the 
disposition  of  property  therein  devised  is  to  the  grandsons  the 
same  as  in  Item  4,  except  as  to  the  time  when  they  are  to  have 
possession.  By  Item  7,  the  testatrix  uses  the  same  language, 
**I  give,  devise  and  bequeath  to  my  grandson,  Burt  L.  Rees," 
his  heirs  and  assigns  forever,  the  realty  therein  described,  and 
by  Item  6  the  testatrix  gives,  devises  and  bequeaths  to  the 
grandsons,  Burt  L.  Rees  and  Walter  B.  Huffman,  all  the  rest 
and  residue  of  her  estate,  both  real  and  personal.  No  other 
persons  except  these  grandsons,  it  seems  from  the  will  itself, 
were  in  the  mind  of  the  testatrix  whom  she  desired  should 
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have  her  estate,  unless  the  fact  that  in  Items  4  or  5  where  she 
provides  that  in  case  of  the  death  of  one  or  both  of  the  grand- 
sons before  the  expiration  of  the  time  therein  stated,  that  the 
share  of  the  deceased  grandson  should  go  to  his  children,  and 
if  one  should  die  without  children,  then  the  share  of  the  de- 
ceased grandson  should  go  to  the  survivor,  children  and  his 
heirs  forever. 

It  will  be  noted  first,  that  the  devises,  under  Items  4  and  5, 
are  not  to  the  trustee  but  direct  to  the  grandsons.  From  this 
alone  we  think  it  is  apparent  that  the  testatrix  intended  to  give 
the  grandsons  an  immediate  vested  interest  therein,  and  in- 
tended simply  to  delay  the  possession  thereof  until  a  future  time. 
This  view,  we  think,  is  further  justified  by  the  fact  that  the 
grandsons  are  to  have  and  enjoy  all  the  benefit  that  could  arise 
out  of  the  bequests  whilst  th6  control  thereof  was  in  the  trus- 
tee. It  is  further  to  be  borne  in  mind  that  the  bequest  in  Item 
4  is  real  estate  and  hence  does  not  fall  within  the  line  of  those 
cases  where  the  bequests  are  those  in  the  direction  to  pay  or 
distribute  at  the  expiration  of  a  period  named  as  was  the  de- 
vise in  the  case  of  Rickey  v.  Johnson,  30  Ohio  St.,  288,  and  re- 
lied upon  by  counsel  for  the  university  as  the  controlling  au- 
thority in  the  case  at  bar. 

In  that  case  the  executors  were  directed  to  sell  the  testator's 
farm  after  death  of  the  widow  and  to  distribute  the  proceeds 
arising  from  the  sale  equally  among  his  brothers  and  sisters 
living  at  that  time,  and  to  the  children  of  such  as  had  died  be- 
fore the  death  of  the  widow.  We  are,  therefore,  of  the  opinion 
that  the  grandsons,  Rees  and  Huffman,  took  a  vested  estate  in 
the  real  estate,  devised  by  Item  4,  and  in  consequence  thereof, 
the  liens  of  the  judgment  creditors  of  Burt  L.  Rees  are  superior 
and  prior  to  any  interest  or  estate  that  the  university  took  under 
the  deed  to  it,  and  a  decree  may  be  so  drawn, 

L,  H.  Innis,  for  plaintiff. 

J,  T.  Holmes,  for  defendant. 
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THE  DUTY  TO  PRESERVE  MSI  PRIUS  TRIALS  FROM  ERROR. 

[Circuit  Court   of   Hamilton   County.] 
Newport  &  Cincinnati  Bridge  Company  v.  August  Jutte 

ET  ALi. 

Decided,  Bfarch,  1905. 

RevietDing  CourU — And  Nisi  Prius  Trials — Duty  of  Counsel— Playing 
for  Error — In  the  Event  a  Reversal  is  Desired, 

1.  The  forum  of  a  reviewing  court  i£  noit;  a  place  where,  for  the  first 

time,  a  point  which  has  not  been  deemed  of  essence  at  the  nisi 
prius  trial,  and  which  has  not  been  seriously  pressed  to  the  at- 
tention of  the  court,  is  to  be  brought  to  the  front  for  the  mere 
technical  purpose  of  a  securing  a  reversal  of  a  Judgment  which 
the  reviewing  court  feels  9ubetantially  Just  and  correct. 

2.  It  is  the  professional  duty  of  counsel  to  endeavor  themselves  and 

assist  the  trial  court  in  preserving  the  nisi  prius  trial  from  error. 

Jei^e,  J.;  Swing,  J.,  and  Gifpen,  J.,  concur. 

This  cause  was  originally  tried  in  the  court  of  common  pleas 
in  April,  1899.  The  judgment  then  rendered  in  favor  of  the 
defendant  company  was  reversed  by  this  court  in  the  January 
Term,  1901,  for  reasons  assigned  in  the  opinion  reported  in 
21st  Circuit  Court  Report,  page  422.  To  this  decision  the  com- 
pany prosecuted  error  to  the  Supreme  Court.  Upon  the  hear- 
ing, the  Supreme  Court  affirmed  the  judgment  of  this  court, 
reversing  the  court  of  common  pleas,  and  in  its  mandate  said, 
for  the  reason  that  the  court  of  common  pleas  had  erred  in 
that  portion  of  its  general  charge  which  dealt  with  the  ques- 
tion of  contributory  negligence. 

The  cause  was  then  remanded  to  the  court  of  common  pleas, 
and  was  again  tried  in  that  court  in  April,  1904,  resulting  in 
a  verdict  and  judgment  in  favor  of  the  plaintiffs^  August  Jutte 
et  al. 

Error  to  that  judgment  is  now  prosecuted  to  this  court,  and 
is  herein  under  consideration. 

At  this  latter  trial,  it  was  contended  by  counsel  for  the  bridge 
company  that  inasmuch  as  the  Supreme  Court  had  mentioned 
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but  one  of  the  grounds  for  reversing  the  former  judgment  of 
the  court  of  common  pleas  in  its  mandate,  the  Supreme  Court 
intended  thereby  to  indicate  its  disapproval  and  to  overrule  the 
reasons  assigned  by  this  court,  in  its  opinion,  21  C.  C.  Reports, 
422,  supra. 

The  trial  judge  refused  to  recognize  this  contention,  and  in 
its  trial  of  the  case  generally  followed  the  principles  of  law 
enunciated  by  this  court  heretofore  and  that  of  the  Supreme 
Court  in  its  mandate. 

The  trial  court,  however,  did  not  follow  our  former  opinion 
strictly^  but  whatever  modification  it  made  of  it,  tended  and 
was  in  favor  of  the  defendant,  the  plaintiff  in  error  herein. 
We  do  not  think  the  contention  of  plaintiff  in  error  as  to  the 
significance  of  the  Supreme  Court's  mandate  is  well  taken.  We 
think  that  the  rulings  and  charge  of  the  court  below  at  this 
latter  trial,  are  substantially  right  and  in  accordance  with  the 
law  as  laid  down  by  this  court  and  the  Supreme  Court,  and 
we  find  no  error  therein. 

Again,  it  is  contended  that  there  was  error  in  the  trial  below 
in  the  refusal  of  the  following  charge  and  under  circumstances 
detailed  on  page  296  of  the  record: 

**It  makes  no  difference  in  this  case  whether  proper  news- 
paper notices  were  published  or  not,  if  you  find  from  the  evi- 
dence that  the  plaintiffs  had  actual  knowledge  of  everything 
which  the  secretary  of  war  required  to  be  published. 

**The  foregoing  charge  was  tendered  and  not  given  and  the 
defendant  excepted,  all  under  the  circumstances  following: 

**  Counsel  for  defendant  had,  during  the  trial,  handed  the 
court  the  printed  record  of  the  former  trial  and  at  this  point 
stated  that  he  wished  each  of  the  special  charges  asked  by  the 
defendant  on  the  former  trial,  as  the  same  appeared  in  said 
record,  given  on  this  trial.  Said  charge  was  one  of  those  so 
tendered.  No  special  attention  was  called  to  said  particular 
charge,  nor  was  there  any  argument  upon  it  in  the  case,  al- 
though there  was  argument  on  the  charges.  The  court  had  ex- 
amined the  said  printed  record  of  charges  and  stated  that  he 
would  not  give  any  of  them.  Counsel  for  defendant  then  said: 
*To  the  refusal  of  each  of  these  charges  defendant  excepts.' 

**In  declining  the  printed  charges  the  court  overlooked  the 
foregoing  charge.     If  his  attention  has  been  specially  called  to 
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the  charge,  he  would  have  given  it.  The  court  made  no  objec- 
tion, nor  did  plaintiff's  counsel,  to  the  manner  in  which  said 
charges  were  tendered.'' 

We  are  of  opinion  that  the  refusal  to  give  this  charge  under 
the  circumstances  herein  set  forth  does  not  constitute  prejudi- 
cial error  of  a  character  to  require  or  justify  a  reversal  of  a 
judgment  otherwise  correct  and  on  the  record  appearing  to  give 
substantial  justice. 

Without  resorting  to  a  fine  criticism  of  this  charge  to  justify 
its  refusal,  we  are  willing  to  say  that  the  forum  of  a  review- 
ing court  is  not  a  place  where,  for  the  first  time,  a  point  which 
has  not  been  deemed  of  essence  at  the  nisi  prius  trial,  and 
which  has  not  been  seriously  pressed  to  the  attention  of  the 
court,  is  to  be  brought  to  the  front  for  the  mere  technical  pur- 
pose of  securing  a  reversal  of  a  judgment  which  the  court  finds 
otherwise  correct. 

A  nisi  prills  trial  is  not  a  game  of  chess  or  a  match  of  the 
wits  of  counsel  to  achieve  a  technical  result.  Counsel  on  both 
sides  owed  it  to  themselves,  to  the  trial  judge,  and  to  the  ad- 
ministration of  justice,  to  help  the  trial  judge,  and  so  far  as 
possible  preserve  the  nisi  prius  trial  from  error.  Admitting 
that  this  charge  ought  to  have  been  given,  we  nevertheless  are 
of  the  opinion  that  the  failure  to  give  the  same  had  no  con- 
trolling effect  upon  the  verdict. 

However,  looking  for  a  technical  escape  from  such  technical 
error,  we  might  say  that  the  statement  on  page  288  of  the  rec- 
ord: "And  thereupon  before  argument  the  counsel  upon  both 
sides  requested  special  charges  to  be  given  to  the  jury,  as  fol- 
lows:" does  not  show  a  request  that  these  charges  be  given 
before  argument  though  the  sequence  of  the  record  shows  that 
the  request  was  made  before  the  argument;  the  record  does 
not  disclose  a  request  that  the  charges  be  given  by  the  court 
before  argument. 

**To  constitute  error  under  this  provision  of  the  statute,  the 
record  must  affirmatively  show  that  the  court  was  requested  to 
give  such  instructions  before  the  argument,  and  that  its  re- 
fusal to  do  so  was  the  subject  of  an  exception"  (The  Village 
of  Monroeville  v.  Root,  54  0.  S.,  523). 


192       CIRCUIT  COURT  REPORTS-NEW  SERIES. 

Dominick  v.  State  of  Ohio.  [Vol.  VI,  N.  S 

**  While  it  is  the  riglit  of  a  party  to  have  correct  written  in- 
structions given  by  the  court  to  the  jury  before  the  argument 
of  the  case  to  the  jury  commences,  when  properly  asked,  to 
constitute  error  as  to  this,  it  must  affirmatively  appear  from 
the  record  that  the  court  was  requested  to  give  such  instruc- 
tions before  the  argument,  and  that  its  refusal  to  do  so  was 
the  subject  of  an  exception"  (The  Cincinnati  Street  Railway 
Company  v.  Jenkins,  20  Ohio  Circuit  Court  Reports,  256).. 

If  this  is  not  strictly  a  special  charge  within  Revised  Stat- 
utes, 5190,  the  subject  is  treated  in  a  general  way  on  page  305 
of  the  record  in  the  general  charge  sufficiently  to  cure  the 
court's  refusal  to  give  it  as  written. 

We  find  no  prejudicial  error  in  the  record  of  the  trial  of  this 
case,  and  judgment  therefore  will  be  affirmed. 

Maxwell  &  Ramsey,  for  plaintiff  in  error. 

Stephens,  Lincoln  &  Stephens,  contra. 


THE  MALT  UQUOR  KNOWN  AS  *'SWANK£Y**  AN  INTOXICATING 

LIQUOR. 

[Circuit  Oourt  of  Mahoning  County.  1 

Eristest  Dominick  v.  The  State  of  Ohio. 

Decided,   March   Term,   1905. 

Local  Option  Law — Constitutionality  of  Beal  Act — Jurisdiction'  of 
Mayor  of  Municipality — Keeping  Place  and  Selling  Distinct 
Offenses — Swankey  an  Intoxicating  Liquor. 

1.  The  mayor  of  the  city  of  Youngstown  has  jurisdiction  to  hear 
and  finally  determine  misdemeanors  notwithstanding  the  act  of 
April  26th  1904  (97  O.  L.,  623),  where  no  imprisonment  is 
part  of  the  penalty,  and  of  such  char€u;ter  is  a  charge  under 
Section  4364-20a  for  the  first  offense. 

?,.  The  trial  court  having  determined  that  a  malt  liquor  is  intoxi- 
cating, the  judgment  of  such  court  will  not  be  reversed  unless 
such  finding  and  judgment  is  manifestly  against  the  weight  of 
the    evidence;    and    In    the    ease   of   a    malt    liquor    known    as 
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Swankey  it  does  not  so  manifestly  appear,  but  on  the  contrary 
it  clearly  appears  in  this  case,  that  such  malt  liquor  is  an  in- 
toxicating liquor   under  the  statute. 

Cook,  J. ;  Burrows,  J.,  and  Lactbie,  J.,  concur. 

Error  to  Mahoning  Common  Pleas  Court. 

Ernest  Dorainiek,  plaintiff  in  error,  was  tried  and  convicted 
by  the  mayor  of  the  city  or  Youngstown  for  the  offense  of 
keeping  a  place  for  the  sale  of  intoxicating  liquors  in  the  village 
of  Struthers,  this  county,  such  mxinieipality  being  a  local  op- 
tion village  under  Section  4364-20a,  205  and  20c,  known  as  the 
Beal  Law,  fined  one  hundred  dollars  and  costs  and  ordered  com- 
mitted until  fine  and  costs  were  paid. 

The  conunon  pleas  court  affirmed  the  judgment  and  sentence 
of  the  mayor,  and  error  is  now  prosecuted  in  this  court  to  re- 
verse the  judgment  of  both  courts. 

The  evidence  shows  that  the  accused  had  a  regulary  fitted 
up  bar  room  at  which  he  sold  a  malt  liquor  known  aa  sj^an- 
key. 

Several  grounds  of  error  are  assigned  and  relied  upon  for 
the  reversal  of  the  judgments  below:  That  the  law  is  uncon- 
stitutional for  the  reason  that  it  gives  the  magistrate  final  ju- 
risdiction in  the  action.  As  a  fine  is  the  only  penalty  under 
the  section  under  which  the  accused  was  convicted,  it  is  unneces- 
sary to  consider  that  question  further  than  to  say  that  it  has 
been  so  often  determined  by  the  courts  in  this  state,  and  especi- 
ally in  regard  to  this  particular  act,  that  it  must  be  considered 
as  fully  settled  that  the  act  of  the  General  Assembly  is  not  only 
constitutional,  but  that  mayors  generally  under  the  act  have  ju- 
risdiction to  finally  determine  cases  arising  under  the  act  and 
fine  the  accused. 

Again:  It  is  claimed  that  the  affidavit  under  which  he  was 
tried  should  have  averred  and  the  state  should  have  proven 
that  the  accused  knew  that  the  liquor  which  he  had  for  sale  was 
intoxicating.  We  think  not.  Where  one  sells  liquor  as  a  bev- 
erage he  is  presumed  to  know  whether  it  is  intoxicating  or  not. 
If  it  is,  he  sells  at  his  peril. 

Again :  It  is  claimed  the  mayor  of  Youngstown  had  no  juris- 
diction for  the  reason  that  it  has  a  police  court.    Without  en- 
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tering  upon  a  diaeussion  of  the  question  whether  or  not  the  act 
creating  a  police  court  for  the  city  of  Youngstown  is  uncon- 
stitutional for  the  reason  that  it  is  a  special  act  conferring  cor- 
porate powers  upon  the  municipality  of  Youngstown,  it  is  suffi- 
cient to  say  that  the  act  did  not  deprive  the  mayor  of  final 
jurisdiction  in  this  case,  first,  for  the  reason  that  under  the 
act  the,  police  court  of  said  city  had  only  jurisdiction  for  mis- 
demeanors committed  within  the  corporate  limits,  and,  were  it 
otherwise,  yet  it  seems  to  us  that  under  Section  1536-776  and 
1536-777  of  the  Municipal  Code  the  mayor  would  have  jurisdic- 
tion.   These  sections  provide : 

**  1536-776.  In  cities  other  than  those  which  have  a  police 
court,  the  mayor  shall  have  final  jurisdiction  to  hear  and  de- 
termine any  prosecution  for  the  violation  of  an  ordinance  of 
the  corporation,  unless  imprisonment  is  prescribed  as  part  of 
the  punishment. 

**  1536-777.     He  shall  have  final  jurisdiction  to  hear  and  de- 
termine any  prasecution  for  a  misdemeanor  unless  the  accused  i 
is,  by  the  Constitution,   entitled  to  a  trial  by  jury;  and  his 
jurisdiction  in  such  cases  shall  be  co-extensive  with  the  county." 

That  the  commission  of  an  offense  under  the  Beal  Law  is  a 
misdemeanor  is  conceded,  but  it  is  said  that  th^se  two  sections  ' 

were  originally  embraced  in  one  and  the  evident  intention  was 
to  confer  exclusive  jurisdiction  upon  police  courts  in  all  eases 
of  misdemeanor.  We  are  not  impressed  with  that  argument. 
It  would  not  seem  that  the  intention  of  the  Ijegislature  was  to 
deprive  mayors  of  their  jurisdiction  to  hear  and  determine  mis- 
demeanors when  imprisonment  is  not  part  of  the  penalty. 

In  Section  1536-776  the  mayor  is  f^necially  deprived  of  juris- 
diction under  an  ordinance  in  cases  therein  prescribed,  and  by 
Section  1536-777  he  is  given  jurisdiction  in  misdemeanors  where 
the  party  is  not  entitled  to  trial  by  jury  under  the  Constitu- 
tion. 

The  cases  are  entirely  dissimilar  and  the  history  of  the  leg- 
islation upon  this  subject  sustains  this  view.     We,  therefore,  , 
would  not  be  inclined  to  hold,   even  independent  of  the   re- 
stricted powers  of  the  police  court  for  the  city  of  Youngs- 
town, that  the  mayor  had  not  such  jurisdiction;  but  however 
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that  may  be,  we  have  no  doubt  that,  under  the  act  (97  0.  L., 
623)  creating  a  police  court  for  the  city  of  Youngstown,  the 
mayor  had  such  jurisdiction. 

It  will  be  observed  that  this  act  is  classified  as  a  local  law 
and  possibly  should  be  construed  as  such.  It  does  not  provide 
for  a  police  court  but  a  criminal  court,  a  court  new  to  our  gen- 
eral legislation.  The  first  section,  as  we  have  said,  distinctly  re- 
stricts its  jurisdiction  in  misdemeanors  to  the  limits  of  the  city, 
and  as  we  think,  could  not  by  any  process  of  reasoning  be  con- 
strued as  intending  to  deprive  the  mayor  of  his  judisdiction 
in  misdemeanors  outside  of  the  city  limits,  even  if  Section  1536- 
777  should  be  construed  as  defendant  claims  it  should  be. 

It  is  again  insisted  that  the  accused  had  been  acquitted  by  the 
mayor  of  Struthers  for  the  same  offense.  That  question  need 
not  be  considered,  as  the  bill  of  exceptions  does  not  purport  to 
set  out  all  the  evidence,  but,  waiving  that,  the  claim  is  Hot  ten^ 
able.  Keeping  a  place  for  the  sale  of  intoxicating  liquors  and 
the  sale  of  the  same  are  distinct  offenses  under  the  section. 
Whoever  shall  keep  a  plaice  for  the  sale  of  intoxicating  liquors 
and  whoever  sells  intoxicating  liquors  shall  be  guilty  of  a  viola- 
tion of  the  statute  (Miller  &  Gibson  v.  The  State,  3  O.  S.,  475,  and 
other  authorities  cited  by  counsel  for  the  state).  Moreover  in 
this  case  the  sales  relied  upon  by  the  state  for  the  purpose  of 
showing  that  the  accused  was  guilty  of  ** keeping  a  place*'  were 
entirely  diflferent  and  d^istinct  from  the  sale  which  he  was 
charged  with  making  before  the  mayor  of  Struthers. 

Lastly  it  is  said  that  the  liquor  which  Dorainick  sold  was  not 
intoxicating.  Like  the  last  assignment  this  question  is  not  be- 
fore us  for  the  reason  that  the  bill  of  exceptions  does  not  pur- 
port to  contain  all  the  evidence;  but  we  have  read  the  evidence 
and  we  think  that  the  finding  and  judgnic^nt  of  the  trial  court 
is  not  only  not  against  the  weight  of  the  evidence,  but  is  clearly 
supported  by  the  evidence.  True,  there  was  the  evidence  of  the 
expert  chemist  sent  by  the  brewer  at  Chicago  who  raanoifactures 
swankey  which  would  tend  to  show  that  it  does  not  contain 
sufficient  alcohol  to  intoxicate  without  very  large  quantities  were 
used.  To  offset  this  was  the  chemists  for  the  state  who  testi- 
fied that  it  contained  a  considerable  quanitity  of  alcohol. 


196       CIRCUIT  COURT  REPORTS-NEW  SERIES. 

Dominick  v.  State  of  Ohio.  [Vol.  VI,  N.  S. 

Whdch  of  these  hired  experts  was  most  worthy  of  belief,  if 
they  should  be  believed  at  all,  was  peculiarly  a  question  for  the 
trial  court.  Then  there  were  witnesses — true  they  were  detec- 
tives employed  by  th«e  Anti-saloon  Lea^e — who  testified  that 
one  or  two  glasses  would  make  you  sensible  of  its  effects  and 
that  four  or  five  glasses  would  make  you  quite  drunk,  showing 
that  it  was  equally  as  strong  as  lager  beer  for  intoxicating  pur- 
poses, either  from  alcohol  or  a  much  worse  ingredient. 

Further  we  should  take  into  consideration  that  Dominick  had 
a  room  for  the  almost  exclusive  sale  of  swankey.  Why  did  he 
have  such  place  in  a  local  option  village?  What  would  the 
people  want  with  swankey  if  it  did  not  intoxicate  and  how  would 
it  pay  to  keep  a  room  for  its  sale  if  it  would  produce  no  dif- 
ferent effect  from  soda  water  or  other  soft  drinks?  These  so- 
called  malt  drinks  are  not  sold  as  a  beverage  for  their  taste, 
but  for  their  effect,  and  they  are  used  for  that  purpose. 

When  the  citizens  have  decided  they  do  not  want  any  intoxi- 
cating liquors  sold  in  a  certain  district,  there  is  no  excuse  for 
attempting  to  violate  the  law  by  artifice  of  this  character — ^bet- 
ter by  far  to  have  open  saloons  for  the  sale  of  ordinary  in- 
toxicants. 

We  see  no  error  in  the  record  and  the  judgment  is  affirmed. 

E.  N.  Brown,  for  plaintiff  in  error. 

C.  A.  Manchester,  Boyd  P.  Doty  and  W.  R.  Oraham,  for  de- 
fendant in  error. 
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DETACHING  FARM  LANDS  PROM  CITODS  AND  VILLAGES. 

[Circuit  Court  of  Paulding  County.] 

The  Incorporated  Village  of  Grover  Hill,  Ohio,  v.  George 

A.  McClure,  and  The  Incorporated  Village  op 

Grover  Hill  v.  William  II.  Eaton.* 

Decided,  March,  1905. 

Constitutional  Law — Unplatted  Farm  Lands — Act  Detaching  Them 
from  Cities  and  Villages — Does  not  Confer  Legislative  Power 
Upon  the  Judiciary — Local  Government — Words  and  Phrases — 
Discretion. 

1.  The  act  of  April  23,  1902   (95  O.  L.,  259),  providing  for  detaching 

unplatted  farm  lands  from  cities  and  incorporated  villages,  and 
for  attaching  them  to  adjacent  townships,  is  not  in  conflict  with 
any  provision  of  the  Constitution  of  the  state  of  Ohio. 

2.  This  act  does  not  confer  legislative  powers  upon  the  judiciary,  nor 

does  it  impair  the  system  of  local  self-government  guaranteed  by 
the  Constitution. 

3.  The  phrafie  "In  his  discretion"  contained  In  said  act,  refers  to  the 

judicial  discretion  of  the  court,  and  not  to  the  legislative  di"s- 
cretlon. 

HuRiN,  J.;  NoRRis,  J.,  and  Vollrath,  J.,  concur. 

On  error  to  the  Common  Pleas  Court  of  Pauldinj]:  County. 

The  petition  in  each  of  these  cases  alleges  that  the  plaintiff 
is  the  owner  and  in  actual  posse  ssion  of  certain  lands  in*  Pauld- 
ing county,  Ohio,  whch  are  unplatted  farm  lands,  wholly  within 
the  limits  of  the  incorporated  village  of  Grover  Hill,  and  that 
they  may  be  detached  therefrom  without  materially  affecting 
the  good  government  of  the  adjacent  territory  within  the  limits 
of  tftie  village  of  Grover  Ilill. 

Both  petitions  pray  that  said  lands  be  detached  and  annexed 
to  and  become  a  part  of  the  adgacent  township,  to-wit,  Latty 
township,  and  for  all  proper  relief. 

The  amended  answers  alleee  that  tliis  action  is  brought  un- 
der and  by  virtue  of  an  act  of  the  General  Assembly,  passed 
on  the  23d  of  April,  1902,  entitled  **An   act  to  provide-  for 

*  A£Eirmed  by  the  Supreme  Court  without  report  June  6,  1905. 
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detaching  unplatted  farm  lands  from  cities  and  incorporated 
villages,  and  for  attaching  the  same  to  adjacent  townships," 
which  said  act  is  in  conflict  with  th?  provisions  of  the  Con- 
stitution of  the  state  of  Ohio,  and  especially  with  Section  1, 
Article  11,  Sections  1  and  4,  Article  IV,  and  Section  20,  Ar- 
ticle I,  of  said  Constitution.  That  said  act  is  not  a  valid 
exercise  of  legislative  authority  for  the  reason  that  it  im- 
pairs the  system  of  local  self-government  existing  under  the 
general  laws  of  the  state  of  Ohio,  at  the  adoption  of  the  Con- 
stitution; that  said  act  is  contrary  to  public  policy,  and  is  void. 

These  answers  were  demurred  to  on  the  ground  that  they  did 
not  state  facts  sufficient  t^  constitute  a  defense.  The  court 
sustained  the  demurrer  and  found  from  the  evidence  that  the 
lands  described  in  the  petition  are  farm  lands  and  may  be  de- 
tached without  materially  affecting  the  good  government  of  any 
territory  in  the  village,  adjacent  to  said  land.  It  is  therefore 
ordered  and  decreed  by  the  court  that  said  lauds  be  detached 
fr,'m  Grover  Hill  and  attached  to  Latty  township. 

The  sole  question  raised  in  each  of  these  cases,  is  that  of  the 
validity  and  constitutionality  of  the  act  of  April  23,  1902  (95 
0.  L.,  p.  259),  now  designated  as  Sections  1536-60-61,  Revised 
Statutes. 

It  is  claimed  by  plaintiff  in  error  that  this  law  is  unconstitu- 
tional as  conferring  legislative  power  upon  the  judiciary,  as 
contrary  to  public  policy  and  as  impairing  the  system  of  local 
self-government  existing  prior  and  subsequent  to  the  adoption 
of  the  Constitution.     Section  1  of  that  act  provides  that — 

**The  owner  or  owuei^s  of  undivided  farm  lands  lying  within 
the  corporate  limits  of  any  city  or  village,  may  file  a  petition  in 
the  court  of  common  pleas  of  the  county  in  which  said  lands 
are  situate,  in  which  such  owner  or  owners  shall  be  named  as 
plaintiffs,  and  such  city  or  village  s-hall  be  defendant,  setting 
forth  the  reasons  why  such  land  should  be  detached,  and  the 
relief  praye^d  for.  On  such  petition  a  summons  shall  issue,  as 
in  other  actions,  and  such  cause  proceed  as  in  other  causes." 

Section  2  provides  that— 

**0n  the  hearing  of  such  cause,  if  the  court  shall  find  that  said 
lamls  are  fann  lands,  and  that  the  same  may  be  detached  with- 
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out  materially  affecting  the  good  government  of  adjacent  terri- 
tory within  such  city  or  village  limits,  an  order  and  decree  may 
be  made  by  the  court  in  its  discretion,  and  entered  on  the 
record,  that  such  lands  be  detached  from  suoh  city  or  village 
and  may  be  attached  to  the  most  convenient  adJMC(»nt  town- 
ship in  the  same  county,  and  thereafter  such  land  shall  not  be 
a  part  of  said  city  or  village,  and  shall  be  a  part  of  the  township 
to  which  the  same  -has  been  so  attached,  and  the  costs  taxed  as 
to  the  court  may  seem  right/' 

It  will  be  observed  that  this  act  pn;vi(l<  s  for  the  filing  of  the 
petition  in  the  court  of  common  plois,  naming  the  defendant 
and  fche  issuing  of  a  summons  thenH)n,  and  that  the  cause  shall 
proceed  as  in  other  causes.  It  further  provides  for  a  hearing  by 
the  court,  a  finding  by  the  court  on  the  facts  presented,  and  that 
if  the  court  shall -find,  first,  that  said  hnds  are  farm  lands,  and 
second,  that  the  same  mny  be  detached  without  materially  af- 
fecting the  good  gavernment  of  adjacent  territory  within  such 
city  or  village  limits,  then  the  court  may  make  an  order  ard 
decree,  etc.  So  far  all  the  procedure  is  in  judicial  form,  and 
apparently  within  judicial  powers,  but  it  is  claimed  that  the 
phrase  **in  its  discretion"  which  is  applied  to  the  decree  of  the 
court  by  the  statute,  discloses  an  inti^ntion  to  confer  legislative 
powers  on  the  court;  that  the  discreti(m  is  a  legislative  discre- 
tion and  not  a  judicial  discretion,  for  the  reason  that  the  whole 
subject  of  the  creation  of  municipal  corporations  and  their  in- 
crease or  decrease  by  attaching  or  detaching  territory,  is  strictly 
within  legislative  powers,  and  not  within  the  judicial  powers 
conferred  by  the  Constitution. 

In  the  case  of  Forsyth  v.  The  City  of  Hammond,  71  Fed.  Rep., 
446  (U.  S.  C.  C.  of  Appeals,  7th  Circuit,  January  16,  1896),  it 
is  said  that  **the  power  to  establish  municipal  corporations  and 
to  enlarge  or  contract  their  boundaries  is  legislative;"  and 
being  a  legislative  power,  it  can  not  be  conferred  on  or  exer- 
cised by  a  court  whose  functions  are  judicial  (See,  also,  Dillon 
on  Municipal  Corporations,  Sections  9  and  54;  Cooley's  Consti- 
tutional Limitations,  7th  Ed.,  Section  266;  The  Board  of  County 
Comjnissimiers  of  Laramie  C aunty  v.  Board  of  County  Com- 
missioners of  Albany  Cawnty,  92  U.  S.,  307). 
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In  the  case  of  Forsyth  v.  The  City  of  Uammond,  just  re- 
ferred to,  the  court,  after  discussing  the  difference  between  leg- 
islative and  judicial  powers,  say,  on  page  449 : 

**But  in  so  far  as  the  board,  in  any  such  ease,  determines 
questions  of  fact  which  are  essential  either  to  jurisdiction  of 
the  board  in  the  proceeding,  or  to  the  right  of  annexation,  as 
for  instance,  the  fact  and  sufficiency  of  notice,  contiguity  and 
ownership  of  lands,  or  whether  the  land  had  been  platted,  its 
action  is  of  a  judicial  character,  and  may  properly  be  made 
subject  to  review  on  appeal." 

In  State,  ex  rel  Lidy,  v.  Simons,  91  Northwestern  Rep.,  750,  a 
statute  of  Minnesota  is  declared  unconstitutional  because  it  dele- 
gated legislative  powers  to  the  district  court.  In  that  case  the 
court  say: 

**It  will  be  observed  that  the  duty  of  the  court  is  not  simply 
to  enquire  and  ascertain  whether  certain  specified  facts  exist, 
or  whetfher  certain  specified  conditions  have  been  complied  with, 
but  to  proceed  and  determine  whether  the  interests  of  the  inhab- 
itants will  be  promoted  by  the  incorporation  of  a  village,  and 
if  so,  what  land  ought,  in  justice,  to  be  included  within  these 
limits.  In  short,  it  is  left  to  the  court  to  decide  whether  public 
interest  will  be  subserved  by  creating  a  municipal  corporation, 
and  the  determination  of  this  question  is  left  wholly  to  his 
views  of  expediency  and  public  policy.  That  the  determination 
of  such  questions  involves  the  exercise  of  purely  and  exclusively 
legislative  power,  seems  to  us  too  clear  to  admit  of  argument." 

In  the  statute  involved  in  the  case  at  bar,  no  question  of 
expediency  or  public  poliey  is  submitted  to  the  court.  Its  con- 
clusions as  in  any  other  judicial  proceedings  are  based  on  its 
findings  as  to  the  facts,  on  evidence  submitted.  Why,  then, 
should  the  ** discretion"  of  the  court  be  construed  to  mean  other 
than  the  judicial  discretion  upon  which  all  courts  are  compelled 
to  rely  after  hearing  evidence  and  arguments.  Every  order 
made  by  any  court  is  an  exercise  of  discretion,  but  it  is  a  judicial 
discretion,  and  without  such  discretion  any  court  would  be  use- 
less. 

The  same  distinction  appears  to  have  been  made  in  the  ease 
of  Hutchinson  v.  Lcimhach,  63  L.  R.  A.,  630,  and  The  City  of 
WaJioo  V.  DicJwisoii,  23  Neb.,  426,  cited  in  36  N.  W.  Rep.,  813. 
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In  all  of  these  eases,  there  is  a  clear  distinction  drawn  be- 
tween decrees  of  courts  based  on  facts  found,  and  those  decrees 
when  based  on  expediency,  public  policy  and  considerations  of 
abstract  justice;  in  other  words,  a  purely  judicial  discretion  is 
incidental  to  all  courts,  and  does  not  include  or  imply  a  legisla- 
tive discretion. 

But  even  if  the  use  of  the  word  discretion  were  not  susceptible 
of  the  interpretation  we  have  given  it,  t.  e,,  judicial  discretion, 
and  if  the  use  of  the  term  would,  by  itself,  necessarily  imply 
the  granting  of  an  unconstitutional  power,  yet  if  the  remainder 
of  the  statute,  taken  by  itself,  would  be  constitutional,  and  that 
word  **discreition"  is  not  essential  to  the  sense  of  the  statute, 
that  word  may  be  eliminated  and  the  remainder  of  the  statute 
upheld. 

This  principle  is  thoroughly  established  in  this  state  (See 
State,  ex  rel,  v.  Dombaugh,  20  0.  S.,  167,  and  Oager,  Treasurer, 
v.  Front  et  al,  48  0.  S.,  89  and  109). 

In  this  latter  case  the  court  say  on  page  108: 

**By  this  rule  a  statute  may  be  invalid  in  part  by  reason  of 
some  provision  being  repugnant  to  the  Constitution  and  valid  as 
to  the  residue,  where  it  appears  that  the  invalid  part  is  an  inde- 
pendent provision,  not  in  its  nature  and  oonnection  essential  to 
the  other  parts  of  the  statute,  nor  so  related  to  the  general  pur- 
pose of  the  statute  as  to  warrant  the  Cvonclusion  that  the  Legis- 
lature would  have  refused  to  adopt  it  with  the  invalid  part 
stricken  out.'' 

In  the  case  at  bar  the  statute,  eliminating  the  phrase  *Mn  his 
discretion,"  is  complete  in  itself,  and  calls  for  a  judicial  order 
or  decree.  The  phrase  **in  his  discretion'*  is  unnecessary  to  a 
completed  meaning,  and  may,  under  the  abbove  decision,  be 
eliminated. 

In  State  v.  Sinks,  42  0.  S.,  346,  it  is  said  by  the  court — 

That  where  it  appears  improbable  and  unreasonable  that 
the  Ijegislature  would  have  passed  a  law  without  a  certain  pro- 
vision which  was  included  in  it,  and  where  that  provision  is  un- 
constitutional, the  whole  act  must  be  declared  unconstitu- 
tional. 

But  this  presumption  'does  not  arise  in  this  case,  for  the  stat- 
ute is,  as  we  have  seen,  complete  without  the  phrase  *'in  hifi 
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discretion,  *'  and  the  word  itself  is  fully  capable  of  the  meanir.j:: 
** judicial  discretion,"  which  is  in  'harmony  with  the  consti- 
tutional powers  of  the  courts,  so  that,  on  either  supposition,  the 
objection  fails. 

But  it  is  claimed  t^at,  aside  from  this,  this  act  involves  a  del- 
ep:ation  of  legislative  powers  to  the  court,  because  the  power  to 
establish  municipal  corporations  and  to  enlarge  or  contract  their 
.boundaries  is  a  legislative  power. 

**The  L(^gislature  can  not  deloirate  its  power  to  make  a  law, 
but  it  can  make  a  law  to  delegate  power,  to  determine  some  fact 
or  state  of  things  upon  which  the  law  makes,  or  intends  to  make, 
its  own  action  depend'*  {LocJfe*s  Appeal^  72  Pa.  St.,  491,  cited 
by  Minshall,  J.,  in  State  v.  Messenger,  63  0.  S.,  398). 

In  the  case  of  Zanesville  v.  Telegraph  and  Telephone  Co., 
as  reported  in  64  0.  S.,  67,  reversing  the  decision  in  the  same 
case,  in  63  0.  S.,  442,  our  Supreme  Court  went  to  greater 
lengths  than  the  courts  of  most  states,  for  it  there  held  that  Sec- 
tion 3461,  of  Revised  Statutes,  whereby  a  probate  court  is  au- 
thorized to  direct  in  what  manner  the  telephone  company's  lines 
s-hall  be  constructed  wBen  the  municipal  authorities  and  the 
company  failed  to  agree,  is  constitutional  and  does  not  con- 
fer on  the  probate  court  legislative  authority.  The  court  say, 
page  84: 

**And  this  fact  alone  of  conferring  on  a  judicial  tribunal  in 
the  first  instance,  the  power  to  act  in  a  given  matter,  is  of  eon- 
trolling  importance,  in  giving  judicial  character  to  the  nature 
of  the  power,  though  it  is  not  necessarily  a  conclusive  test ;  for 
if  it  were,  the  existence  of  the  statute  would  establish  its  validity, 
but  it  is  decisive  in  that  respect,  unless  it  is  reasonably  certain 
that  the  power  belongs  exclusively  to  the  legislative  or  execu- 
tive department.^* 

And  the  court,  on  page  84  of  their  opinion,  quote  with  ap- 
parent approval  a  statement  of  Selden,  J.,  in  Cooper's  Case, 
22  N.  Y.,  84,  as  follows : 

**The  principle  obviously  is,  that  w^here  any  power  is  con- 
ferred upon  a  court  of  justice  to  be  exercised  l3y  it  as  a  court, 
in  the  manner  and  with  the  formalities  used  in  its  ordinary 
proceedings,  the  action  of  such  court  is  to  be  regarded  as  judie- 
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ial,  irrespective  of  the  original  nature  of  the  power.  The 
Legislature,  by  conferring  any  particular  power  upon  a  court, 
virtually  declares  that  it  considers  it  a  power  which  may  be 
most  appropriately  exercised  under  the  modes  and  forms  of  ju- 
dicial proceeding." 

Were  it  not  for  the  deference  due  to  the  Supreme  Court,  I, 
speaking  only  for  myself,  would  not  be  willing  to  go  to  this 
extreme.  The  Legislature  is  by  no  means  infallible  on  questions 
of  law,  and  its  conclusions  as  to  constitutionality  are  not  usually 
considered  final  by  courts.  And  I  can  see  no  reason  for  holding 
that  because  the  power  conferred  by  the  Legislature  is  conferred 
upon  a  court,  it  is  thereby  ipso  facto  made  a  judicial  power. 
Yet  such  seems  to  be  the  rule  as  laid  down  by  the  Supreme  Court 
of  this  state,  with  but  a  hint  at  a  possible  exception.  We  may 
safely,  however,  base  our  judgment  on  other  grounds — those 
previously  suggested. 

Metcalf  V.  Findlay,  49  0.  S.,  586,  is  nit  in  point,  for  it  de- 
clares the  general  principle  merely  that  *Hhe  power  to  detach 
territory  from  a  municipal  corporation  is  in  its  nature  legisla- 
tive, gather  than  executive  or  judicial.''  But  while  this  is  tnie  as 
a  general  proposition,  it  does  not  preclude  the  possibility  of  a 
question  of  fact  arising  as  to  whethor  territory  should  be  de- 
tached, or  whether  private  rights  ".re  involved.  It  does  not  pre- 
clude the  Legislature  from  providing  legally  and  constitutionally 
for  the  submission  of  such  questions  to  the  «(nirt,  nor  preclude  a 
legal  trial  by  the  court,  of  such  question  of  fact,  or  a  decree  on 
the  facts  as  found.  And  even  where  the  rule  that  the  Legisla- 
ture may  not  delegate  its  powers  is  most  strongly  held,  it  is 
subject  to  numerous  exceptions. 

Sutherland  on  Statutory  Construction,  Section  88:  **The 
true  distinction,  *'  says  this  author,  **is  bi'tween  the  delegation 
of  power  to  make  the  law  which  involves  a  discretion  as  to  what 
the  law  shall  be,  and  conferring  an  authority  or  discretion  as 
to  its  execution,  to  be  exercised  under  and  in  pursuance  of  the 
law.  The  first  can  not  be  done;  to  the  latter  no  objection  can 
be  made.'' 

But  objection  is  also  made  to  the  statute  on  the  ground  that 
it  violates  public  policy.     This  objection  is  not  well  taken. 
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**  Statutes  can  not  be  declared  invalid  on  the  orround  that  they 
are  unwise,  unjust,  unreasonable  or  immoral,  or  because  op- 
posed to  public  policy,  or  the  spirit  of  the  Constitution;  unless 
the  statute  violates  some  expressed  provision  of  the  Constitu- 
tion, it  must  be  held  to  be  valid''  (Sutherland  on  Statutory 
Construction,  Section  85;  Prohasco  v.  Raine,  50  O.  S.,  378-390). 

But  it  is  further  claimed  that  this  st<ntute  under  discussion 
takes  away  the  power  of  local  self-<rovemment,  existing  prior  to 
the  adoption  of  the  Constitution,  and  preserved  by  that  Consti- 
tution, and  that  for  this  reason  the  statute  is  unconstitutional. 

It  is  diflScult  to  see  in  what  respect  the  power  of  local  self- 
government  is  interfered  with  by  this  statute.  True,  the  ques- 
tion as  to  whether  sp)ecific  territory'  shall  or  shall  not  remain 
within  the  corporate  limits  of  the  village,  is  not  left  to  the  de- 
termination of  the  inhabitants  thereof,  but  that  is  not  essen- 
tial to  our  system  of  local  self-government.  Repeatedly  in  our 
state  and  in  other  states  have  small  villages  been  absorbed  by 
large  cities,  without  their  consent — even  against  their  violent 
protest.  But  such  acts,  when  taken  in  accordance  with  the 
forms  prescribed  by  law,  have  been  upheld  by  the  courts.  I 
need  only  cite  the  case  of  TJw  State,  ex  rel,  v.  CilicmTiati,  52 
0.  S.,  419.  This  was  apparently  a  most  flagrant  violation  of 
local  self-government,  yet  our  courts  upheld  it. 

It  is  now  universally  held  that  the  people  have  transferred  to 
the  Legislature  the  right  to  provide  the  method  by  which  such 
questions  shall  be  determined,  and  having  so  transferred  their 
power,  they  can  not  retain  it  in  themselves. 

But  it  is  said  that  because  that  power  has  been  entrusted  to 
the  Legislature,  it  can  not  be  delegated  by  the  Legislature  to 
the  court. 

It  is  admitted  in  argument  that  the  Legislature  may  dele- 
gate to  municipal  councils,  to  boards  of  county  commissioners, 
to  township  trustees,  these  powers  of  local  self-government,  and, 
in  fact,  our  system  of  government  admittedly  requires  such 
delegation.  But  it  is  claimed  that  legislative  power  can  not 
be  delegated  to  courts  without  violating  the  principle  of  local 
self-government.  This  is  begging  the  question,  for,  as  we  have 
seen,  the  powers  conferred  on  the  courts  by  this  act,  if  it  does 


CIRCUIT  COURT  REPORTS— NEW  SERIES.       205 

1905.]  Paulding  County. 

confer  any  power,  are  not  legislative  powers?,  but  purely  judi- 
cial. Hence  there  can  be  no  violation  of  the  principle  of  local 
self-government. 

As  we  have  seen,  the  law  provides  for  the  commencement  of 
a  suit  in  court,  the  filing  of  the  petition,  ii?suing  of  summons, 
further  proceedings  as  in  other  cases,  including  impliedly  the 
filing  of  answers,  cross-petitions  and  other  necessary  pleadings, 
the  hearing  of  testimony  by  the  court — it  also  provides  for  a 
finding  of  fact  by  the  court,  an  order  or  decree  by  the  court  in 
Its  discretion,  which  we  have  found  to  bo  a  judicial  discretion, 
all  of  which  is  in  strict  accordance  with  the  constitutional  pow- 
ers of  the  court  of  common  pleas,  in  which  this  statute  pro- 
vides that  these  proceedings  shall  be  prosecuted. 

There  is  no  surrender  of  any  power  of  local  self-government 
to  be  found  in  any  of  these  proceedings,  and  no  surrender  of 
any  constitutional  right.  On  the  contrary,  full  opportunity 
is  given  for  a  contest  and  the  right  to  be  heard  in  opposition 
is  carefully  safeguarded. 

ITence  we  find  that  the  law  is  constitutional,  does  not  confer 
legislative  power  upon  the  judiciary,  and  is  not  an  infringement 
of  any  power  retained  by  the  people. 

Holding  these  views  we  find  no  error  in  the  judgment  of  the 
eommon  pleas  court,  in  sustaining  the  demurrer  to  the  answer 
of  the  defendant,  and  the  judgment  of  that  court  is  affirmed. 

Snook  c&  Wilcox,  for  plaintiff  in  error. 

Snook  c&  Savage,  for  defendant  in  error. 
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ALLOWANCE  OF  ATXORNEYS'  FEES  AND  EXPENSES  IN 
APPROPRIATION  PROCEEDINGS. 

[Circuit  Court  of  Richland  County.] 

Anna  L.  Wiler  v.  Logan  Natural  Gas  &  Fuel  Co.* 

Decided,  January,  1904. 

Constitutional  Law — Sections  6434  and  6435 — Relating  to  Condemnor 
Hon  Proceedings  Abandoned  After  Verdict — Attorneys*  Fees  and 
Expenses  to  Land  Owner — Corporation  Estopped — From  Denying 
Validity  of  the  Act  in  Part — Authority  of  Probate  Court  to  Im- 
pannel  Jury — Prosecution  of  Error — Legislature  m^y  Determine 
what  Shall  be  Regarded  as  Costs — Amendments  of  Acts — Evidence. 

1.  Where  a  corporation  abandons  proceedings  for  the  appropriation  of 

property  after  verdict,  the  probate  court  is  authorized  to  include 
in  defendant's  expenses  his  reasonable  attorney's  fees,  and  the 
judgment  of  that  court  in  that  behalf  will  not  be  disturbed  unless 
for  a  manifest  abuse  of  discretion. 

2.  On  motion  by  the  defendant  for  Judgment  for  attorneys'  fees  and 

expenses,  evidence  may  properly  be  introduced  for  the  purpose  of 
showing  the  character  and  extent  of  the  services  performed  on 
behalf  of  the  defendant. 

3.  The  Legislature  had  authority  in  extending  to  certain  corporations 

the  right  of  eminent  domain,  to  burden  this  privilege  with  the 
condition  that  where  the  land  owner  is  subjected  to  the  annoy- 
ance and  expense  of  litigation  as  to  the  value  of  land  desired  by 
the  corporation,  he  shall  be  made  whole  in  the  event  of  the  re- 
fusial  of  the  company  to  take  the  land  after  its  value  has  been 
fixed. 

4.  Moreover,  a  corporation  invoking  the  aid  of  the  courts  to  acquire 

private  property  by  appropriation,  and  seeWng  to  avail  itself  of 
the  special  privileges  conferred  under  the  law  of  eminent  domain, 
is  estopped  from  questioning  the  constitutionality  of  such  parts  of 
the  law  as  impose  burdens  upon  it. 

5.  Where  the  probate  court  has  jurisdiction  to  hear  and  determine 

any  question  of  fact,  it  has  full  power  to  impannel  a  jury,  if 
either  of  the  parties  to  the  proceeding  is  entitled  to  demand  a 
Jury. 


♦Affirmed  by  the  Supreme  Court  without  report,  2  0.  L.  R.,  536 
(72  Ohio  State) ;  Wiler  v.  Logan  Natural  Gas  Co.,  1  N.  P.— N.  S..  277, 
reversed. 
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6.  It  is  within  the  power  of  the  Legislature,  In  providing  for  special 

proceedings,  to  fix  and  determine  what  shall  be  denominated  as 
costs,  and  to  authorize  the  court  to  fix  the  amount  thereof. 

7.  A  8];>ecial   proceeding  having  been   provided   and   the   means  and 

method  pointed  out  by  which  error  shall  be  prosecuted  in  con- 
demnation proceedings,  a  reviewing  court  acquires  no  Jurisdiction 
where  such  proceedings  are  brought  under  the  general  statute. 

8.  A  designated  mode  of  prosecuting  error  to  all  judgments  entered 

in  pursuance  of  the  provisions  of  an  act  will  be  construed  to 
apply  to  a  proceeding  brought  under  an  amended  sectiom  thereof. 

Donahue,  J.;  Voorhees,  J.,  and  McCarty,  J.,  concur. 

Error  to  Richland  Common  Pleas  Court. 

The  action  out  of  which  this  proceeding  in  error  ori<yinates 
was  brought  by  the  Jjogan  Natural  Gas  &  Fuel  Co.,  a  corpora- 
tion under  the  laws  of  Ohio,  to  appropriate  private  property 
for  the  laying  of  its  gas  mains  and  pipes,  under  favor  of  the 
provisions  of  Chapter  VIII,  title  2,  Revised  Statutes.  The 
case  was  tried  to  a  jury  in  the  probate  court  of  this  county, 
and  the  jury  returned  a  verdict  fixing  the  compensation  and 
damages  to  defendants  in  the  sriim  of  $10,250.  The  probate 
court  entered  a  judgment  confirming  this  verdict  and  no  error 
was  prosecuted  to  the  same,  but  the  plaintiff  corporation  failed 
and  neglected  to  pay  the  amount  of  tlio  verdict  within  the  time 
specified  in  Revised  Statutes,  6434,  for  the  payment  of  the 
same,  and  thereupon  the  probate  court  on  motion  of  defend- 
ants, proceeded  to  and  did  enter  a  judgment  against  the  cor- 
poration in  favor  of  defendants  in  that  action  for  the  amount 
of  the  expenses  incurred  by  defendants,  including  time  spent 
and  attorney  fees  incurred  by  them,  upon  evidence  offered  in 
that  behalf,  in  such  amount  as  to  it  seemed  just  and  reason- 
able, and  that  amount  it  fixed  at  $1,535.50.  Error  was  pros- 
ecuted by  the  plaintiff  corporation  to  this  judgment  of  the 
probate  court,  in  the  common  pleas  court  of  this  county,  and 
that  court  reversed  the  judgment  of  the  probate  court  for 
divers  reasons  stated  in  the  entry  of  reversal,  and  error  is 
now  prosecuted  by  the  defendants  in  the  original  suit  to  the 
judgment  of  the  common  pleas  court  reversing  the  judgment  of 
the  probate  court 
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The  plaintiffs  in  error  contend,  first,  that  the  proceedings  in 
error  in  the  common  pleas  court  were  brought  under  the  gen- 
eral statute  and  not  in  accordance  with  the  special  statute  di- 
recting the  time  in  which  error  proceedings  under  this  chapter 
should  be  brought,  to-wit,  thirty  days;  and  further  contend 
that  the  common  pleas  court  erred  in  holding  that  Revised  Stat- 
utes, 6434  and  6435,  were  unconstitutional;  and  that  it  erred 
in  holding  that  improper  evidence  was  admitted,  and  that  the 
judgment  below  was  excessive. 

1.  As  to  the  introduction  of  evidence.  We  think  it  was  per- 
fectly proper  for  the  defendants  in  that  case  to  show  to  the 
court  the  amount  of  expenses  and  attorney  fees  they  had  paid 
or  would  be  compelled  to  pay.  The  question  of  its  reasonable- 
ness, however,  was  still  left  to  the  court.  We  think  the  court 
had  a  right  to  advise  itself  in  a  legitimate  way  as  to  the  serv- 
ices performed  by  counsel,  the  nature  and  extent  of  the  same, 
and  the  character  of  the  litigation  and  the  amount  involved 
therein,  in  determining  what  would  be  just  and  regisonable,  and 
we  do  not  think  there  was  any  error  in  the  admission  of  that 
evidence. 

2.  As  to  the  contention  of  plaintiff  in  error  that  the  amount 
allowed  was  excessive.  It  is  sufficient  for  us  to  say  that  the 
probate  court  has  the  authority  to  fix  this  amount  at  what  is 
just  and  reasonable,  and  its  judgment  ought  not  to  be  dis- 
turbed unless  it  appears  to  be  an  abuvse  of  discretion,  or  mani- 
festly against  the  weight  of  the  evidence.  We  think  the  serv- 
ices rendered,  however,  were  reasonably  worth  the  amount  al- 
lowed. There  is  no  question  but  that  the  ordinary  fee  in  such 
case  would  have  been  at  least  that  amount,  had  the  verdict 
been  paid,  and  the  fact  that  it  was  not  paid  by  the  defendant 
in  error  can  not  operate  to  lessen  the  amount  of  reasonable 
attorney  fees;  but  if  the  contention  of  defendant  in  error  is 
correct,  that  the  property  in  dispute  was  not  worth  to  exceed 
$1,000,  even  in  the  opinion  of  defendants  below,  and  in  their 
opinion  only  worth  $250,  and  the  services  of  counsel  were  so 
meritorious  as  to  wrest  a  verdict  from  the  jury  of  $10,250  to 
which  no  error  is  prosecuted,  and  in  view  of  the  fact  that 
able  counsel  represented  the  other  side  of  the  case,  it  would 
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seem  that  that  character  of  service  is  reasonably  worth  the 
sum  charged,  and  few  litigants  would  complain  of  the  amount. 
We  think  the  ability  with  which  the  legal  service  was  per- 
formed and  the  result  obtained,  has  something  to  do  with  fix- 
ing a  fair  and  proper  compensation  to  the  attorney,  and  this  is 
but  a  matter  of  common  knowledge  to  the  profession,  and  the 
profession  does  so  regulate  its  fees. 

3.  The  next  contention,  and  in  fact  the  principal  contention 
urged  upon  us,  is  the  question  of  the  constitutionality  of  these 
sections.  We  think  it  extremely  doubtful  whether  the  defend- 
ants in  error  are  in  position  to  raise  the  question  of  the  con- 
stitutionality of  these  sections.  This  whole  chapter,  with  all 
its  provisions,  is  a  chapter  conferring  extraordinary  and  special 
powers  upon  corporations,  far  in  excess  of  the  powers  in  the 
individual.  It  gives  the  corporation  a  right  to  take  private 
property  without  the  consent  of  its  owner.  It  is  in  effect  one 
of  the  attributes  of  the  sovereignty  of  the  state.  In  other 
words,  it  is  clothing  corporations  with  a  right  of  eminent  do- 
main, and  in  conferring  extraordinary  powers  upon  corpora- 
tions, it  would  seem  to  be  but  just  and  fair  to  impose  proper 
limitations  and  burdens. 

This  whole  chapter  with  all  its  parts  and  parcels  is  but  pne 
provision,  notwithstanding  the  sections  are  differently  num- 
bered. -The  foundation  of  the  whole  was  passed  as  but  one  act, 
and,  with  a  few  amendments  added  thereto  from  time  to  time, 
still  remains  as  it  was  originally  enacted  in  one  act  of  the  Legis- 
lature. Therefore  we  think  that  when  a  corporation  comes  into 
court  and  invokes  the  aid  of  a  court  to  acquire  and  possess 
itself  of  private  property,  and  avail  itself  of  all  the  rights  and 
benefits  conferred  by  this  chapter,  that  it  is  forever  estopped 
to  question  the  constitutionality  of  each  and  every  part  of  the 
law  that  it  is  seeking  to  assert  in  its  own  behalf.  This  ques- 
tion is  properly,  fairly  and  fully  disposed  of  in  the  case  of 
Tone  V.  Columbus,  39  Ohio  St.,  281,  in  which  it  was  held  that 
a  person  asking  a  city  council,  by  petition  or  otherwise,  to  pro- 
ceed under  an  unconstitutional  law  to  make  certain  improve- 
ments, was  forever  estopped  to  raise  the  question  of  the  con- 
stitutionality of  the  act  which  he  himself  had  asked  the  city 
council  to  proceed  under. 
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It  is  argued  that  the  right  of  trial  by  jury  is  taken  away 
from  this  corporation  by  Revised  Statutes,  6434,  because  it 
makes  no  provision  for  right  of  trial  by  jury.  It  is  true  that 
nothing  is  said  in  the  statute  of  the  right  of  the  court  to  im- 
pannel  a  jury,  but  the  right  of  the  court  to  fix  attorney  fees 
in  cases  is  granted  by  the  other  statutes  in  other  cases  in  this 
state,  notable  instance  of  which  is  partition  cases,  and  no  ques- 
tion has  ever  been  raised  as  to  the  right  of  the  court  so  to  do, 
and  we  think  that  even  if  it  were  not  possible  for  the  court  to 
irapannel  a  jury  at  the  request  of  the  corporation,  that  it  is  pos- 
sible for  the  Legislature  of  Ohio  to  declare  what  shall  be  de- 
nominated as  costs  that  a  litigant  may  recover,  and  what  may 
not  be.  The  Legislature  has  so  declared  in  other  statutes,  and 
where  a  special  proceeding  is  provided  for,  why  may  not  the 
Legislature  fix  and  determine  what  shall  be  regarded  as  costs 
and  give  the  court  jurisdiction  in  such  cases  as  well  as  under 
the  general  statute  to  fix  and  settle  cost  bills  therein.  But 
while  we  think  the  defendant  in  error  was  not  entitled  to  a  jury 
in  this  case,  yet  we  do  not  wish  to  be  und-erstood  as  holding 
that  the  probate  court  has  no  jurisdiction  to  impanncl  a  jury 
to  try  this  (juestion.  We  think  the  authorities  in  Ohio  are 
ample  and  conclusive  that  wherever  the  probate  court  has  juris-  • 
diction  to  hear  and  determine  any  question  of  fact,  that  if 
either  of  the  parties  thereto  is  entitled  to  demand  a  jury  for 
the  determination  of  that  issue  of  fact,  the  probate  court  has 
full  power  to  impannel  such  a  jury. 

In  the  ease  at  bar  the  record  does  not  disclose  that  the  plaint- 
iff demanded  a  jury.  It  merely  shows  that  it  objected  to  the 
introduction  of  evidence.  Of  course  if  the  court  had  no  power 
to  impannel  a  jury,  the  law  does  not  require  any  vain  nor  useless 
thing  to  be  done,  and  the  failure  to  demand  a  jury  would  not 
defeat  the  plaintiff's  right  to  a  jury. 

In  the  case  of  Railway  v.  O'llara,  48  Ohio  St.,  343,  and  par- 
ticularly on  page  356,  the  court  hold  that  by  virtue  of  the  pro- 
visions of  Revised  Statutes,  537,  539,  6411,  the  probate  court 
has  the  same  power  and  authority  as  has  the  common  pleas 
court.    Further  on  the  court  say: 
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**In  such  case  any  order  which  it  would  be  necessary  for  the 
common  pleas  to  make  in  the  impanneling  of  a  struck  jury  or  a 
sary  to  carry  into  effect  the  powers  pjranted  it  in  the  trial  of 
special  jury,  may  be  made  by  the  probate  court,  because  neces- 
an  issue  upon  which  the  parties  are  entitled  to  a  jury." 

But  if  this  opinion  leaves  the  question  at  all  in  doubt,  it  is 
fully  settled  by  the  case  of  Doan  v.  Biteley,  49  Ohio  St.,  588. 
The  second  paragraph  of  the  syllabus  in  that  case  is  as  fol- 
lows: 

'*The  probate  court  has  jurisdiction  to  try  any  question  of 
fact  arising  in  such  action  therein  prosecuted,  or  afford  the  par- 
ties a  trial  by  jury  when  the  nature  of  the  issues  entitle  them 
to  a  jury  trial,  or  render  it  appropriate.*' 

In  the  opinion  in  that  case  the  court  say: 

**The  record  does  not  disclose  that  any  demand  was  ma<le  for 
a  jury  trial  but,  if  there  were  no  means  by  which  it  could 
have  been  obtained,  the  failure  to  make  the  demand  would  not 
affect  the  question.  We  are  satisfied,  however,  that  ample 
power  is  vested  in  the  courts  of  probate  to  award  the  parties  a 
trial  by  jury  in  such  cases,  when  the  nature  of  the  issues  de- 
mands it.  This  power  may  be  found  in  Section  6143,  Revised 
Statutes." 

But  we  do  not  think  that  the  question  as  to  whether  the  pro- 
bate court  had  a  right  to  impannel  the  jury  or  not  is  very  ma- 
terial in  the  disposition  of  this  cause.  The  original  act  passed 
April  23,  1872,  and  found  in  69  O.  L.,  88,  did  not,  as  we  read 
it,  make  any  such  provision  as  is  now  found  in  Revised  Stat- 
utes, 6434,  but  did  provide  in  Section  10  that  the  probate  judge 
should  render  judgment  on  the  verdict  for  the  amount  thereof 
and  for  costs,  *' which  judgment  may  be  enforced  by  execution, 
as  upon  judgment  at  law."  This  Section  10  was  amended 
April  19,  1873  (70  0.  L.,  147),  but  it  still  provided  that  the 
judgment  rendered  upon  the  verdict  should  be  enforced  by 
execution  as  upon  judgment  at  law.  March  23,  1875  (72  0.  L., 
74),  this  Section  10  was  amended,  and  in  this  amendment  to 
Section  10  the  provision  for  enforcement  of  the  judgment  by 
execution  was  omitted,  and  a  proviso  added,  which  proviso  is 
in  the  language  of  Revised  Statutes,  6434  and  6435,  and  this 
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is  the  last  enactment  of  the  Legislature  upon  this  subject,  and 
the  division  of  this  Section  10  of  that  act  as  amended  on  the 
date  last  above-named,  has  been  separated  into  Revised  Stat- 
utes, 6434  and  6435,  by  the  codifying  commission,  but  naturally 
we  must  look  to  the  law  as  it  was  enacted  in  order  to  determine 
any  question  arising  from  the  same,  and  Section  10  of  that  act 
is  now  separated  not  only  into  Revised  Statutes,  6434  and  6435, 
but  also  portions  of  it  are  found  in  Revised  Statutes,  6432  and 
6433,  so  that  Revised  Statutes,  6432,  6433,  6434  and  6435,  are 
Section  10  of  the  act  as  amended  in  72  0.  L.,  74,  and  the  whole 
section  must  be  taken  together  in  determining  as  to  any  of  its 
parts. 

The  provisions  of  this  amendment  are  solely  for  the  benefit 
of  the  corporation  bringing  the  action,  and  if  this  amendment 
is  unconstitutional  in  the  burdens  imposed  upon  the  corpora- 
tion, the  corporation  can  not  claim  its  benefits  in  one  breath 
and  its  unconstitutionality  in  another.  It  must  stand  or  fall 
together.  Of  course,  we  recognize  the  rule  that  where  a  por- 
tion of  a  statute  is  unconstitutional  and  it  can  be  separated 
without  impairing  the  constitutional  part  of  it,  it  ought  to  be 
done;  but  when  a  statute  is  amended  granting  specific  and  ex- 
traordinary rights  to  a  corporation  not  theretofore  enjoyed  by 
it,  and  as  a  condition  thereto  attaching  additional  burdens, 
and  fair  and  equitable  burdens,  viewed  from  any  standpoint, 
.  we  do  not  think^that  the  corporation  claiming  its  benefits  can 
attack  that  portion  which  increases  its  burdens.  But  if  the 
contention  of  defendant  in  error  is  true,  that  this  amendment 
granting  this  special  privilege  is  unconstitutional,  then  the  un- 
constitutional amendment  could  have  no  effect  whatever  upon 
tlie  law  as  it  then  existed,  and  the  repealing  clause  does  not 
have  the  effect  of  repealing  the  original  constitutional  Fjeclion. 

So  that  if  the  contention  of  the  corporation  here  is  true, 
and  it  is  pennitted  t>o  make  this  contention,  then  the  judgment 
of  the  court  must  be  held  to  have  been  pronounced  under  the 
authority  of  the  original  act,  and  can  be  enforced  by  execution 
at  law.  So  that,  as  we  view  it,  the  corporation  by  insisting 
upon  the  unconstitutionality  of  this  section,  takes  away  from 
itself  the  privilege  to  refuse  payment  of  the  judgment  rendered 
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upon  the  verdict.  But,  as  we  have  already  suggested,  we  do 
not  think  this  statute  is  unconstitutional,  and  even  if  it  were, 
we  do  not  think  this  defendant  in  error,  having  proceeded 
under  favor  of  this  chapter,  can  now  attack  it. 

One  other  argument  advanced  by  counsel  for  defendant  in 
error  is,  that  the  provision  of  that  portion  of  the  section  which 
is  now  found  in  Revised  Statutes,  6435,  gives  the  owners  of 
land  a  privilege  that  it  does  not  give  to  the  corporation,  and 
therefore  that,  under  the  provisions  of  this  section,  the  litigants 
do  not^  stand  equal  in  the  law,  and  for  that  reason  the  statute 
must  be  unconstitutional,  but  for  the  very  reasons  we  have 
heretofore  suggested,  to-wit,  that  this  section  is  in  favor  of 
the  corporations  and  for  its  benefit,  and  conferring  upon  it  a 
privilege  of  refusing  to  take  under  the  judgment,  which  is  not 
extended  in  the  same  section  to  the  owner  of  land,  that  when 
it  exercises  that  privilege  it  can  not  be  heard  to  complain  that 
a  privilege  is  afforded  the  landowner  in  the  same  section,  upon 
their  refusal  to  take,  that  is  not  afforded  to  it.  We  think,  how- 
ever, that  the  Legislature  had  a  right  in  extending  to  corpora- 
tions this  privilege,  to  burden  them  with  the  conditions  thereof, 
and  it  is  for  them  to  take  or  accept  as  they  choose.  There  is 
certainly  no  rule  of  right  nor  conscionable  theory  upon  which 
a  corporation  may  harrass  owners  of  land  with  litigation  to 
subject  the  land  to  the  use  of  that  corporation,  and  when  the 
judgment  and  verdict  is  unsatisfactory  to  it,  abandon  the  liti- 
gation without  making  the  defendants  whole. 

Aside  from  all  these  considerations,  we  think  the  question 
made  by  the  plaintiff  in  error  that  the  proceeding  in  error  was 
not  properly  brought  by  the  plaintiff  in  error  in  the  common 
pleas  court,  according  to  the  terms  and  within  the  time  lim- 
ited by  Revised  Statutes,  6437,  must  be  sustained.  The  general 
laws  for  the  prosecuting  of  error  apply  to  all  matters  not 
specifically  provided  for,  but  where  there  is  a  special  proceed- 
ing provided  by  statute,  and  where  the  means  and  method  are 
pointed  out  in  the  same  law,  by  which  error  shall  be  prosecuted 
to  the  judgment  or  finding  of  a  court  in  these  special  pro- 
ceedings, is  definite  and  certain,  the  special  provision  must  ob- 
tain. 
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Section  6437  was  Section  12  of  the  orisrinal  act  and  provided, 
as  originally  enacted,  that  all  the  proceedings  herein  provided 
for  in  the  probate  court,  shall  be  open  to  exceptions  in  the 
same  manner  that  exceptions  are  or  may  be  taken  in  the  civil 
suits  in  the  court  of  common  pleas,  and  either  party  may  file 
their  petition  in  error  in  the  court  of  common  pleas  of  the 
proper  county  within  thirty  days  from  the  rendition  of  the 
final  judgment  in  the  probate  court,  etc. 

This  Section  10,  under  authority  of  which  the  probate  court 
rendered  judgment  in  this  action,  preceded  Section  12,  and  of 
course  the  various  amendments  of  Section  IQ  take  the  place  in 
the  original  act  of  the  original  section,  and  all  amendments 
of  that  section  are  presumed  to  have  been  made  in  contempla- 
tion of  the  provisions  of  the  subsequent  sections  of  the  original 
act.  So  that  we  think  the  provision  that  **a  proceeding  herein 
provided  for  in  the  probate  court"  found  in  the  language  of 
the  original  Section  12  is  broad  enough  to  include  this  judg- 
ment, and  therefore  we  think  it  is  specially  provided  in  this 
original  act,  providing  for  this  special  proceeding,  how  error 
shall  be  prosecuted  to  each  and  all  of  the  judgments  entered 
in  pursuance  of  the  foregoing  sections  of  the  same  act.  This 
original  Section  12  has  never  been  amended;  the  codifying 
commission  has  left  out  the  words  that  we  have  quoted,  but  that, 
of  course,  is  not  important.  They  are  to  be  taken  into  consid- 
eration in  construing  the  statute,  and  so  considering  them,  we 
can  not  but  find  that  this  judgment  is  one  of  the  final  judg- 
ments named  in  this  section,  and  if  error  is  to  be  prosecuted 
therefor,  it  must  be  prosecuted  under  the  provisions  thereof. 

We  therefore  find  that  the  court  of  common  pleas  erred  in 
reversing  the  judgment  of  the  probate  court,  and  that  there 
is  no  error  apparent  upon  the  record  of  the  proceedings  in  the 
probate  court  to  the  prejudice  of  the  corporation  defendant 
in  error  here;  so  that  the  judgment  of  reversal  is  reversed  and 
the  judgment  of  the  probate  court  is  affirmed,  with  costs,  and 
said  cause  is  remanded  to  the  probate  court  for  execution.  Ex- 
ceptions noted. 

Cummings,  McBride  &  Wolfe  and  L.  T,  Neal,  for  plaintiff  in 
error. 

Prucker  d  Cvmrmns^  for  defendant  in  error, 
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IMPUED  PROMISE  TO  PAY  FOR  SERVICES. 

[Circuit  Court  of  Hamilton  County.] 

James  W.  Brown  v.  B.  Merrill  Ricketts. 

Decided,  February  20,  1906. 

Pleading— Not  Defective  for  Failure  to  Aver  Implied  Promise  to  Pay 
for  Services,  When — Special  Verdict— Judgment  Granted  Upon, 
When— Not  Defective,  When. 

1.  A  petition  on  an  implied  contract  to  pay  the  reasonable  value  of 

servioee  rendered  is  not  fatally  defective  because  it  contains  no 
averment  of  a  promise  to  pay. 

2.  A  special  verdict  in  such  case  finding  that  defendant  by  his  conduct 

requested  such  services,  and  that  plaintiff  at  the  time  expected 
defendant  to  pay  him,  and  that  defendant  intended  to  become 
liable,  sufficiently  shows  a  contract. 

3.  Such  special  verdict  is  not  defective  in  failing  to  find  the  particular 

conduct  from  which  the  request  is  inferred,  for  that  would  be 
presenting  the  evidence  and  not  the  fact  established  by  it. 

QippEN,  J. ;  Jelke,  J.,  and  Swing,  J.,  concur. 

The  plaintiff  below,  Dr.  Ricketts,  avers  in  his  petition,  in  sub- 
stance, that  at  the  instance  and  request  of  defendant,  James  W. 
Brown,  he  rendered  professional  services  to  Prank  Brown,  a 
son  of  the  defendant,  and  that  the  fair  value  of  such  services 
is  $780. 

The  defendant  by  answer  admits  the  performance  of  the  serv- 
ices, but  denes  each  and  every  other  allegation  of  the  petition, 
and  further  avers  that  Frank  Brown,  the  son  of  the  defendant, 
was  over  twenty-one  years  of  age  at  the  time  of  the  alleged  re- 
quest by  the  defendant. 

The  jury  returned  a  special  verdict,  the  substance  of  which  is 
contained  in  the  first  and  fifth  paragraphs,  to-wit: 

''That  prior  to  the  furnishing  by  plaintiff  of  the  surgical  op- 
eration and  other  services,  board,  lodging  and  nursing  for  the 
treatment  and  care  of  Prank  Brown,  the  defendant  requested 
plaintiff  by  his  conduct  to  furnish  the  same;  that  at  the  time 
of  said  request  plaintiff  expected  defendant  to  pay  him,  and 
defendant  expected  to  pay  plaintiff  for  the  same;  that  the  rea- 
sonable value  thereof  at  the  time  they  were  furnished  was  $600 ; 
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that  the  furnishing  of  the  same  was  completed  on  March  31, 
1900,  and  that  payment  thereof  was  then  demanded  by  plaintiff 
from  defendant  and  refused. 

**That  plaintiff  expected  to  be  naid  by  defendant,  and  de- 
fendant expected  and  intended  to  become  liable  to  plaintiff  at 
the  time  when  plaintiff  furnished  professional  services,  board 
and  lodging  in  the  healing  and  care  of  defendant's  son;  that 
the  reasonable  value  of  the  same  at  the  time  when  the  same  was 
so  furnished  was  $600;  that  the  furnishing  of  the  same  was 
completed  on  March  31,  1900,  and  payment  thereof  was  then 
demanded  by  plaintiff  from  defendant  and  refused.'' 

It  is  claimed  that  the  court  erred  in  rendering  judgment 
upon  the  special  verdict  in  favor  of  the  plaintiff  for  the  reason 
that  the  jury  did  not  find  all  the  facts  necessary  to  sustain  sueh 
judgment.  The  verdict,  however,  responds  to  every  material 
averment  in  the  petition  controverted  in  the  answer,  and  if  the 
special  verdict  is  insufficient  to  support  the  judgment,  the  pe- 
tition itself  does  not  state  facts  sufficient  to  constitute  a  good 
cause  of  action  unless  they  may  be  supplied  by  implication. 

The  principal  objection  to  the  special  verdict  is  that  the  jury 
failed  to  find  that  the  defendant  promised  to  pay  the  plaintiff 
for  the  services  requested.  We  think  the  better  practice  is  to 
aver  that  the  defendant  agreed  to  pay  the  plaintiff  as  much  as 
said  services  were  worth  (Swan's  Pleading  and  Precedents, 
503),  although  the  omission  seems  not  fatal  to  the  cause  of  ac- 
tion (Bliss  on  Co^leading,  Section  152;  Pomeroy's  Code  Rem- 
edies, Section  538,  and  following). 

At  all  events,  the  defendant  made  no  objection  to  the  peti- 
tion but  proceeded  with  the  trial  as  though  the  petition  con- 
tained such  averment.  If  upon  consideration  of  the  whole 
record  substantial  justice  has  been  done,  the  court  will  not  re- 
verse for  failure  to  plead  a  promise  to  pay.  It  is  said,  however, 
that  the  jury  should  nevertheless  have  found  such  fact,  and 
counsel  rely  upon  Railway  Company  v.  Oaffney,  65  0.  S.,  104, 
the  first  proposition  of  the  syllabus  being : 

"The  meeting  of  the  minds  of  parties  upon  its  terms  is  neces- 
sary to  the  making  of  a  contract;  and  this  is  so  whether  it  be 
an  express  contract  or  an  implied  one,  if  in  the  latter  case  the 
contract  to  be  proved  is  an  actual  one  as  distinguished  from  a 
constructive  contract." 


CIRCUIT  COURT  REPORTS— NEW  SERIES.       217 
1906.]  Hamilton  County. 

The  jury  in  this  ease  have  found  that  the  defendant  requested 
plaintiff  by  his  conduct  to  furnish  the  services;  that  at  the  time 
of  said  request  plaintiff  expected  defendant  to  pay  hira  and 
defendant  intended  to  become  liable  to  plaintiff.  This  shows 
a  meeting  of  the  minds  of  the  parties  upon  all  the  essential 
terms  of  the  contract  unless  it  be  necessary  to  find  that  the  de- 
fendant promised  to  pay  a  reasonable  value  for  the  services.  In 
the  15th  Am.  &  Eng.  Encyc.  of  Law,  pa^  1081,  the  rule  is 
stated  as  follows : 

'*It  is  well  settled  that  where  one  performs  the  services  for 
another  at  his  request,  but  without  any  agreement  or  under- 
standing as  to  wages  or  remuneration,  the  law  implies  a  prom- 
ise on  the  part  of  the  party  requesting  the  services  to  pay  a 
just  and  reasonable  compensation,  unless  there  is  a  family  re- 
lation existing  between  the  parties,  and  this  remuneration  is 
recoverable  on  a  quantum  meruit.'' 

Professor  Keener,  in  his  work  on  Quasi-Contracts,  at  pages  4 
and  5,  says: 

**  Suppose,  Tiowever,  that  A  should  write  to  a  livery-keeper 
simply  requesting  him  to  send  a  coupe  to  his  house  at  a  certain 
hour,  and  the  coupe  was  sent  and  used  by  A,  there  would  cer- 
tainly be  no  express  contract,  since  A  has  never  in  words  said 
that  he  intended  to  assume  any  obligation  in  favor  of  B.  And 
yet  A's  conduct  speaks  quite  as  loudly  as  words,  and  leaves  no 
doubt  of  his  intention  to  enter  into  a  contract  with  B  for  tho 
use  of  the  coupe.  No  one  would  question  that  A  had  commu- 
nicated such  an  intention  to  B,  and  that  he  can  be  fairly  said  to 
have  promised  to  pay  him  for  the  use  of  his  property." 

If  the  conclusion  is  so  self-evident  that  no  one  would  ques- 
tion it,  then  certainly  it  is  such  a  conclusion  as  the  court  may 
draw  from  the  facts  already  found  by  the  jury.  It  would  have 
added  no  fact  to  the  special  verdict  had  the  jury  found  that  a 
contract  was  made  by  the  parties,  and  that  the  defendant 
thereby  became  indebted  to  the  plaintiff,  each  of  which  is  a 
conclusion  of  law. 

Counsel  for  plaintiff  in  error  also  claims  that  the  jury  should 
have  set  forth  in  their  verdict  the  particular  conduct  from 
which  the  request  is  inferred  or  implied,  but  this  would  be 
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presenting  the  evidence  to  prove  the  fact  and  not  the  fact  as 
established  by  the  evidence,  and,  therefore,  in  violation  of  Sec- 
tion 5200,  Revised  Statutes. 

This  is  the  second  trial  of  the  case  with  a  like  result  in  each, 
and,  substantial  justice  beino:  done,  the  judgment  will  be  af- 
firmed. 

W,  A.  Hicks  and  George  H.  Katten^iom,  for  plaintiff  in  error. 

Bates  &  Meyer,  for  defendant  in  error. 


CONTRACTS  FOR  SERVICE  BY  INFANTS.  I 

[Circuit  Court  of  Greene  County.] 

William  A.  Fisher,  Infant,  v.  Samuel  W.  Kissinger  et  al. 

Decided,  October  29,  1903. 

Quantum  lueruit — Recovery  on,  hy  an  Infant — Who  has  Avoided  a  Con- 
tract for  Service. 

An  infant  is  not  precluded  from  recovery  on  a  quantum  meruit  for 
services  rendered  under  a  contract  for  a  given  itime,  which  he  has 
avoided  on  the  ground  of  his  infancy  after  part  performance; 
and  this  is  true,  notwithstanding  he  discontinued  the  employment  ^ 

without  faul»t  on  the  pert  of  his  employer. 

Wilson,  J. ;  Sullivan,  J.,  and  Summers,  J.,  concur. 

The  plaintiff,  an  infant,  filed  a  petition  seeking  to  recover 
from  the  defendants  for  work  and  labor  performed  at  their  re- 
quest. The  infancy  of  the  plaintiff  is  a  conceded  fact  in  the 
case. 

For  a  first  defense,  the  defendants  denied  that  they  were  in- 
debted to  the  plaintiff  in  any  sum  whatever  for  the  work  alleged 
to  have  been  done,  as  stated  in  the  petition.  A  demurrer  was 
interpose<l  to  this  defense  and  properly  sustained. 

The  second  dcfcrse  is  as  follows: 

**Por  second  defense  to  said  alle<xed  cause  of  action,  defend- 
ants say  that  when  said  William  A.  Fisher  entered  the  employ  of 
these  defendants  on  or  about  January  25,  1902,  he  was  then  nine- 
teen years  of  age;  that  he  entered  their  employment  under  a 
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contract  in  which  he  agreed  with  these  defendants  to  work  and 
labor  for  them  upon  their  farm  for  a  period  of  nine  months  cer- 
tain, from  and  after  March  1,  1902,  until  December  1,  1902. 
For  said  work  defendants  agreed  to  pay  plaintiff  seventeen  dol- 
lars per  month,  during  the  said  nine  months,  and,  in  addition, 
said  plaintiff  was  to  receive  his  board  and  room  rent. 

''Defendants  further  say  that  on  account  of  plaintiff's  being 
sick  and  unable  to  begin  his  work  on  the  day  agreed  upon  in 
said  contract,  the  plantiff  did  not  begin  work  until  on  or  about 
March  12,  1902,  and  that  said  plaintiff  continued  thereafter  to 
work  for  these  defendants  until  September  25,  1902,  a  period  of 
six  months  and  five  days,  as  alleged  in  plaintiff's  petition. 

** Defendants  further  say  that  this  plaintiff  left  their  employ 
before  the  completion  of  the  term  for  which  he  contracted  to 
work  and  has  ever  since  refused  to  carry  out  his  contract  with 
these  defendants. 

**  Defendants  further  say  that  plaintiff  left  their  employ 
against  their  will  and  that  he  had  no  just  cause  for  such  leaving, 
or  for  refusing  to  perform  his  contract,  and  that  they  deny  that 
they  are  indebted  to  him  in  the  amount  stated  in  plaintiff's  pe- 
tition, or  in  any  amount  whatsoever." 

A  demurrer  was  interposed  to  this  defense  and  overruled. 
The  plaintiff  then  replied,  but  subsequently,  by  leave  of  the 
court,  withdrew  his  reply  and  asked  leave  to  demur  again  to  the 
defense,  which  was  denied  him;  not  wishing  to  plead  further, 
judgment  on  the  pleadings  was  entered  against  him. 

The  infancy  of  the  plaintiff  having  been  conceded,  the  ques- 
tion arises  whether  or  not  this  was  such  a  contract  as  from  whicn 
an  infant  could  retire,  and  if  he  did  so,  what  effect  it  had  upon 
his  right  to  recover  for  the  work  and  labor  which  he  had  per- 
formed. The  rule  as  laid  down  in  16  Am.  &  Eng.  Enc.  of  Law 
(2d  Ed.),  290,  is  as  follows: 

**An  infant's  contract  to  serve  for  a  given  time  at  a  definite 
rate  of  wages  may  be  repudiated  by  him  at  any  time  during  mi- 
nority, whether  before  or  after  completion  of  the  term. 

**  After  the  contract  has  been  avoided  the  parties  stand  in  the 
same  relation  to  each  other  as  they  would  had  the  transaction 
taken  place  without  any  contract,  and  the  infant  may  recover 
for  his  services  on  an  implied  promise  to  pay  a  reasonable  price 
therefor,  taking  into  consideration  any  benefit  already  received 
by  him." 
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This  text  is  supported  by  a  long  line  of  authorities.  Some  of 
the  earlier  cases  were  to  the  contrary,  but  have,  almost  without 
exception,  been  overruled  in  subsequent  cases.  The  text  of 
Swan's  Treatise  seems  to  hold  to  the  contrary.  On  page  628  of 
the  17th  Edition  it  is  said: 

**If  hired  to  service  by  his  parents  by  contract,  void  because 
not  in  writing,  or  if  he  does  work  in  part  payment  of  his  own 
contract,  or  pays  money  upon  it,  he  can  not,  by  avoiding  or 
abandoning  the  contract  before  full  performance,  on  account  of 
his  infancy,  get  back  the  money,  or  recover  compensation  for  his 
work;  for,  in  general,  like  an  adult,  he  can  not  exact  perform- 
ance and  at  the  same  time  refuse  to  perform  an  executory  con- 
tract.'' 

The  authorities  cited  to  sustain  this  text  are :  Abbott  v.  Inskip, 
29  0.  S.,  59;  McCoy  v.  Huffman,  8  Cow.,  84;  Holmes  v.  Blogg, 
8  Taunt,  508. 

Abbott  V.  Inspik  is  authority  to  the  extent  that  an  infant,  re- 
tiring from  a  contract  made  by  his  parents,  can  not  recover  his 
wages.  That  is  an  entirely  different  question.  If  the  parents 
are  entitled  to  his  services,  the  contract  is  binding,  and  the  in- 
fant can  not  recover. 

McCoy  V.  Huffman  has  been  expressly  overruled  in  the  same 
court  which  rendered  the  opinion. 

So  has  Holmes  v.  Blogg  been  overruled.  The  almost  unbroken 
line  of  authorities  is  to  the  effect  that  the  infant  may  retire  from 
his  contract  and  recover  for  his  services  upon  a  quantum  meruit. 
His  suing  for  the  wages  was  a  repudiation  of  the  contract  and  it 
is  averred  in  the  answer  that  he  did  in  effect  repudiate  it  by  re- 
tiring from  the  service. 

The  answer  states  no  defense  against  the  infant's  right  to 
recover  for  the  services  which  he  had  performed,  and  the  demur- 
rer should  have  been  sustained. 

This  court  will  direct  that  it  be  sustained,  and  remand  the 
case  to  the  court  of  common  pleas  for  further  proceedings. 

R,  H.  Swadner,  for  plaintiff. 

B.  W.  BaggeUy  for  defendant. 
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QUESTIONS  or  NKGUGBNOt  AT  A  RAILWAY 
CROSSINa 

[Circuit  Court  of  Franklin  County.] 

The  C,  C.  &  St.  L.  Ry.  v.  Carrie  L.  Sivey,  Administratrix, 

Decided,   March   26,   1906. 

Negligence — Charge  of  Court — Words  and  Phrases — Failure  of  Elec- 
tric Gong  to  Sound. 

1.  It  is  error  in  a  negligence  case  to  charge  the  Jury  that  the  de- 

fendant, in  order  to  be  entitled  to  a  verdict,  must  "satisfy"  them 
as  to  the  claim  of  contributory  negligence,  or  to  say  that  the  de- 
fendant was  bound  to  use  such  guards  or  warnings  as  would 
"preveuit  an  accident"  to  a  person  using  ordinary  care. 

2.  The  only  question  for  a  Jury  with  reference  to  an  electric  gong  yol- 

untarily  placed  at  a  railway  crossing  which  was  out  of  repair  and 
failed  to  ring,  is  as  to  whether  the  company  had  used  ordinary 
care  under  all  the  circumstances  to  prevent  the  accident.  The 
fact  that  such  a  gong  is  not  ringing  does  not  relieve  one  about 
to  pass  over  a  railway  crossingfrom  the  duty  to  look  and  listen. 

3.  A  warning  to  the  Jury  that  its  special  findings  must  consist  with 

its  general  verdict,  is  vicious  if  not  erroneous. 

4.  A  city  avenue,  extended  through  a  sparsely  settled  region  beyond 

the  municipal  limits,  is  not  a  city  street,  but  a  country  road. 

DusTiN,  J.;  Walters,  J.  (sitting  in  place  of  Wilson,  J.),  and 
Sullivan,  J.,  concur. 

This  court  regards  the  doctrine  of  Ri^sell  v.  Rxissell,  6  C.  C, 
294,  later  affirmed  by  the  Supreme  Court,  as  sound,  and  hence 
has  been  accustomed  to  hold,  whenever  the  point  has  been 
raised,  that  a  charge  in  a  civil  case  requiring  the  jury  to  be 
"satisfied"  upon  any  question,  is  error.  We  think,  therefore, 
that  the  court  in  this  case  erred  in  its  charge  where  it  says : 

**To  establish  this  (meaning  contributory  negligence),  the 
burden  is  upon  the  diefendant,  and  if  the  defendant  has  not 
satisfied  you  that  the  deceased  himself  was  guilty  of  contribu- 
tory negligence,  you  must  resolve  this  claim  in  favor  of  the 
plaintiff. "    See  also  Kelch  v.  The  State,  55  0.  S.,  146-152. 
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Again  we  think  there  was  error  in  giving  special  charge  III 
requested  by  plaintiff  below,  which  reads: 

'*If  you  find  from  the  evidence  that  the  defendant  established 
and  erected  an  electric  gong  at  this  crossing,  I  charge  you 
that  it  was  the  duty  of  the  defendant  to  keep  the  same  in  re- 
pair, and  a  failure  to  do  so,  whereby  said  gong  did  not  sound 
when  the  train  which  caused  the  death  of  Albert  Sivey  ap- 
proached and  ran  over  the  railroad  crossing,  is  negligence,"  etc. 

The  placing  of  the  gong  at  that  crossing  was  a  voluntary 
matter  upon  the  part  of  the  railroad  company.  It  was  not 
required  by  any  statute  or  the  railway  commissioner  of  Ohio 
to  put  it  there,  or  to  keep  it  in  repair.  Hence,  the  above  posi- 
tive instruction  that  a  failure  to  keep  same  repaired  amounted 
to  negligence,  was  wrong.  It  was  proper  only  to  consider  the 
condition  of  the  gong  with  reference  to  the  company's  duty 
to  exercise  ordinary  care  under  all  the  circumstances. 

Special  instruction  VIII  given  at  request  of  plaintiff  below, 
viz.: 

*'It  is  admitted  in  the  case  that  Eleventh  avenue  up  to  the 
defendant's  right  of  way  was,  at  the  time  of  the  killing  of 
Albert  Sivey,  a  duly  dedicated,  appropriated,  improved  and 
traveled  street  of  the  city  of  Columbus,  and  I  charge  you  that 
the  fact,  if  you  find  it  to  be  a  fact,  that  the  vicinity  of  said 
avenue  is  sparsely  inhabited  did  not  warrant  or  authorize  the 
defendant  to  run  its  trains  across  said  crossing  as  it  might  over 
a  country  road  crossing,  but  that  the  speed  of  its  trains  must 
be  that  of  reasonable  safety,  having  regard  to  the  nature,  situa- 
tion and  use  of  said  crossing." 

This  implies,  if  it  does  not  declare,  that  the  highway  at  the 
crossing  was  a  city  street  and  not  a  country  road,  and  not 
governed  by  the  same  rules  of  law  as  the  latter;  whereas  the 
evidence  indisputably  shows  that  the  crossing  in  question  was 
and  is  outside  the  city  limi\s;  and  is,  in  law,  a  country  road, 
although  called  an  avenue. 

There  was  error,  we  think,  in  refusing  to  give  charge  No.  16 
before  argument,  as  requested  by  defendant  below,  viz.: 
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"If  you  should  find  from  the  evidence  that  the  obstructions 
at  and  about  the  crossing  and  the  noises  of  the  moving  con- 
veyance in  which  the  decedent  was  riding  were  such  that  the 
■  decedent  could  not  without  stopping  hear  the  approach  of  a 
train  from  the  north;  and  that  the  decedent  knew,  or  m  the 
exercise  of  ordinary  care  on  his  part  ought  to  have  known  that 
such  were  the  conditions;  and  you  further  find  that  if  he  had 
stopped  and  listened  first  before  driving  onto  the  railway 
track  he  would  have  heard  the  train  which  struck  him,  and 
avoided  the  collision;  and  if  you  also  find  that  the  decedent 
did  not  so  stop  and  listen,  but  drove  onto  the  track  without 
taking  this  precaution,  and  was  killed;  then  the  decedent  was 
guilty  of  contributory  negligence,  and  the  plaintiff  can  not 
recover  in  this  action,  but  your  verdict  should  be  for  the  de- 
fendant." 

The  difficulty  of  hearing  a  train,  by  reason  of  Intervening 
objects  calculated  to  break  the  sound,  and  the  noise  of  de- 
cedent's wagon  on  the  paved  street,  made  it  proper,  we  think, 
to  submit  to  the  jury  the  question  whether  or  not  Sivey  in  the 
exercise  of  ordinary  care  should  have  stopped  to  listen.  B,  B. 
Co.  V.  Suhrwiar,  22  C.  C.,-  560. 

Even  upon  the  theory  of  plaintiff  below  that  it  is  the  duty 
of  the  railway  company  to  keep  the  gong  in  order,  nevertheless 
the  traveler  may  in  view  of  other  noises  be  bound,  in  the  exer- 
cise of  ordinary  care,  to  stop  and  listen  for  the  ringing  of  the 
gong. 

Again  in  the  general  charge  of  the  court  at  the  bottom  of 
page  334  we  find  this  language : 

** Would  a  person  of  ordinary  care  be  led  or  induced  to 
injury  by  reason  of  the  location  of  this  bell  and  by  reason  of 
the  fact  that  it  did  not  ring,  and  relying  upon  the  fact  that 
it  would  ring  in  case  a  train  was  coming?" 

This  assumed,  as  proven  or  admitted,  the  fact  that  the  bell 
did  not  ring ;  whereas  that  was  a  question  in  dispute. 

On  page  355  in  the  general  charge  we  observe  this  language : 

**If  you  should  find  that  •  •  •  said  company  had  failed 
to  adopt  suflScient  safeguards  or  warnings  to  prevent  an  acci- 
dent to  the  perron  using  ordinary  care,''  etc. 
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This  would  impose  upon  the  company  a  duty  much  in  excess 
of  ordinary  care,  viz.,  an  absolute  assurance  against  accident. 

We  think  also  the  instruction  warning  the  jury  that  its  spe- 
cial findings  must  consist  with  its  general  verdict  or  the  latter 
would  be  set  aside,  was  vicious  if  not  erroneous.  **The  true 
finding  of  the  issues  submitted  to  them  should  not  be  disturbed 
or  qualified  by  such  a  consideration;"  just  as  it  is  wrong  to 
instruct  a  jury  that  a  verdict  for  a  certain  amount  is  necessary 
to  carry  costs.    Railway  v.  Bartram,  11  O.  S.,  457. 

The  foregoing  errors,  we  think,  were  prejudicial  and  by  rea- 
son thereof  the  judgment  of  the  common  pleas  court  should 
be  reversed,  and  a  new  trial  granted. 

The  remaining  assignments  of  error  we  think  are  not  well 
taken. 

John  F,  Wilson,  for  plaintiff  in  error. 

Gilbert  H,  Stewart,  for  defendant  in  error. 


CIRCUIT  COURT  REPORTS— NEW  SERIES.       225 


1905.]  Cuyahoga  County. 


ACTIONS  ON  PROMISSORY  NOTES. 

[Circuit  Court  of  Cuyahoga  County.] 

The  Independent  Coai.  Company  v.  The  First  National 

Bank. 

Decided,  February  21,  1905. 

Promissory  note — Suit  Upon — Defense  Agai:tst — Blank  Endorsement 
of — Rule  in  Ohio  as  to  Party  in  Interest — Pleading — Evidence — 
Sections  5086  and  4993. 

1.  There  is  no   warrant*  In  the  language  of   the   Supreme   Court   in 

Brown  v.  Oinn  for  believing  there  has  been  a  modification  of  the 
previous  interpretation  of  the  code,  making  it  necessary  that  a 
suit  on  a  promissory  note  be  brought  by  the  real  party  in  interest. 

2.  One  who  Is  not  the  owner  is  not  the  real  party  in  interest,  and  the 

presumption  of  ownership  arising  from  possession  of  the  note 
endorsed  in  blank  may  be  rebutted. 

3.  No  prejudice  arises  from  the  improper  exclusion  of  evidence,  where 

the  fact  which  it  was  sought  to  prove  was  one  which  it  was  not 
necessary  to  prove. 

Marvin,  J.;  Winou,  J.,  and  Henry,  J.,  concur. 

Error  to  the  court  of  common  pleas. 

Suit  was  brought  by  the  First  National  Bank  against  the  In- 
dependent Coal  Company  upon  a  promissory  note.  The  peti- 
tion is  in  the  short  form  authorized  by  Section  5086,  Revised 
Statutes. 

The  note  sued  upon  was  in  these  words : 

**  $491.81.  Cleveland,  0.,  Sept.  24,  1902. 

**One  month  after  date  we  promise  to  pay  to  the  order  of 
Northern  Ohio  Coal  &  Coke  Supply  Co.  four  hundred  and 
ninety-one  and  81-100  dollars  at  the  Woodland  Avenue  Savings 
&  Loan  Co. 

**  Value  received. 

(Signed)     **The  Independent  Coal  Co., 

'*M.  Schuerer,  Secy,  and  Treas/' 
(Endorsed) :     ''Northern  Ohio  Coal  &  Coke  Supply  Co., 

"By  H.  J.  Thrasher,  Secy. 
"P.  P.  Walthour,  Mgr. 
"H.  J.  Thrasher,  *'C.  N.  Quirk,  Pres. 

'*F.  P.  WAIiTHOUR, 

"C.N.  Quirk.'' 
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To  the  petition  the  defendant  filed  an  answer,  in  wluch  no 
denial  is  made  of  the  giving  of  the  note  nor  of  the  endorse- 
ments made  thereon,  but  avers  that  such  note  **was  transferred 
by  the  payee  thereof,  the  said  Northern  Ohio  Coal  &  Coke  Sup- 
ply Company,  to  said  plaintiff  by  mere  delivery,  and  for  the 
mere  purpose  of  collection,  and  with  the  design  and  for  the 
purpose  of  accommodating  said  payee  in  attempting  to  avoid 
and  evade  the  defendant's  set-off  and  counter-claim  against  it 
in  the  hands  of  said  payee ;  and  the  defendant  says  further  by 
way  of  answer  that  said  plaintiff's  action  is  not  prosecuted  in 
the  name  of  the  real  party  in  interest." 

With  the  pleadings  in  this  situation  the  parties  went  to  trial. 
The  plaintiff  .introduced  the  note  and  rested.  Thereupon  the 
defendant  moved  the  court  to  direct  a  verdict  for  it,  which  mo- 
tion -was  overruled,  and  error  is  claimed  for  this  action  of  the 
court.  There  was  no  error  in  overruling  this  motion.  Whether 
it  was  necessary  for  the  plaintiff  to  introduce  the  note  at  all 
need  not  here  be  determined,  but  surely  the  note  with  the  blank 
endorsement  of  payee  made  a  prima  facie  case  for  the  plaint- 
iff. See  Oshorn  v.  McClelland,  43  0.  S.,  284.  The  fifth  clause 
of  the  syllabus  of  this  case  reads: 

**In  case  of  the  blank  endorsement  of  negotiable  paper,  the 
endorsee,  who  is  in  possession  thereof,  is  prima  facie  the  owner, 
and  entitled  to  sue  thereon,  but  this  presumption  may  be  re- 
butted and  the  rights  of  the  real  owner  established." 

Later  on  in  the  trial  the  defendant  amended  its  answer,  at 
the  suggestion  of  the  court,  and  interlined  the  following  words : 
**  Defendant  denies  any  liability  on  said  note,  and  denies  the 
plaintiff  is  or  ever  was  the  owner  of  it."  Whether  this  amend- 
ment was  material  or  not,  it  in  no  wise  prejudiced  the  defend- 
ant that  the  court  required  such  amendment  to  be  made,  for  it 
added  nothing  to  what  the  defendant  clearly  meant  to  make  as 
a  defense  in  his  answer  as  originally  filed.  Unless  the  answer 
as  originally  filed  was  in  effect  a  denial  of  the  ownership  of  the 
note  by  the  plaintiff — about  which  we  express  no  opinion — it 
was  not  a  good  answer. 

This  amendment  having  been  made,  the  plaintiff  replied, 
denying  all  the  allegations  of  the  answer  except  such  as  are  ad- 
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missions  of  the  allegations  of  the  petition.  This  amendment  to 
the  answer  and  filing  of  the  reply  took  place  during  the  trial. 
The  parties  then  proceeded  with  the  trial,  and  the  defendant 
introduced  as  a  witness  one  P.  B.  Quayle,  who  stated  that  he 
was  the  manager  of  the  Independent  Coal  Company,  the  maker 
of  the  note.  He  was  inquired  of  as  to  whether  he  had  dealings 
with  the  payee  of  the  note,  which  was  shown  to  be  a  partner- 
ship, and  then  this  question  was  asked  him:  **You  may  state 
whether  at  the  time  you  had  a  contract  with  this  Northern 
Ohio  Coal  Company  represented  by  these  men?"  To  this  ques- 
tion the  plaintiff  objected,  and  counsel  for  the  defendant  stated 
that  he  expected  and  offered  to  show  that  the  witness  did  ha  v. 
a  contract;  that  by  virtue  of  that  contract  the  payee  of  this 
note  represented  by  these  men  are  legally  indebted  to  the  In- 
dej)endent  Coal  Company  for  not  having  furnished  such  com- 
pany coal  as  they  had  agreed,  by  reason  of  which  the  coal  com- 
pany had  suffered  damage.  The  court  sustained  the  objection, 
and  it  is  urged  that  the  ruling  was  erroneous.  The  question 
was  asked  under  a  misapprehension  on  the  part  of  counsel  for 
the  defendant  as  to  what  it  was  incumbent  upon  him  to  show 
as  a  defense  to  the  claim  made  by  the  plaintiff.  It  was  not  nec- 
essary that,  the  defendant  should  show  that  if  suit  had  been 
brought  by  the  payee  it  would  have  had  a  defense.  It  was  suf- 
ficient that  the  defendant  show  that  the  plaintiff  was  not  the 
owner  of  the  note.  If  he  succeeded  in  showing  this,  he  made  a 
complete  defense  to  the  action,  for  if  the  plaintiff  was  not  the 
owner  of  the  note,  then  it  was  not  the  real  party  in  interest 
as  required  by  Section  4993,  Revised  Statutes.  Under  this  sec- 
tion the  real  party  in  interest  who  brings  suit  upon  a  prom- 
issory note  must  be  the  o\vner  of  that  note.  Such  suit  can  not 
be  maintained  by  one  to  whom  the  note  has  been  transferred 
whether  by  endorsement  or  by  mere  delivery  for  the  purpose 
of  collection  only.  Nichols  v.  Gross,  26  0.  S.,  425;  Osbom  v. 
McClelland,  43  0.  S.,  284. 
In  the  latter  case,  this  language  is  used  in  the  opinion: 

**Let  it  be  assumed  that  this  note  was  negotiable  after  due, 
so  as  to  confer  upon  the  indorsee  the  legal  title,  and  that  prima 
facie  he  is  entitled  to  recover. 
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**At  common  law  this  authorized  the  indorsee  to  sue  in  his 
own  name,  and  it  was  no  defense  to  show  that  he  was  not  the 
owner. 

**By  the  code  the  action  must  be  brought  in  the  name  of  the 
real  party  in  interest,  except  in  oases  of  express  trust,  etc.  If, 
therefore,  the  indorsee  is  not  the  real  party  in  interest,  nor 
the  trustee  of  the  real  owner  of  a  negotiable  note,  his  action  may 
be  defeated  by  showing  that  some  other  person  is  the  owner." 

Numerous  authorities  are  cited  in  the  opinion,  and  no  modi- 
fication of  the  rule  there  laid  down  has  been  announced  by  our 
Supreme  Court  since. 

A  question  akin  to  this  was  raised  in  the  case  of  Brovm  v. 
Oitm,  Trustee,  66  0.  S.,  316.  In  this  case  the  suit  was  brought 
by  the  assignee  of  several  claimants  against  one  Brown  of  their 
several  choses  in  action.  The  assignee,  Ginn,  was  to  receive  as 
compensation  for  collecting  these  claims  a  certain  per  cent,  of 
the  amount  collected,  and  it  was  held  in  that  case  that,  though 
the  plaintiff  had  an  interest  in  these  claims,  he  was  not  the 
real  party  in  interest.  In  the  opinion,  Judge  Spear  uses  this 
language : 

**We  are  aware  that  the  tendency  of  some  courts  has  been  to 
uphold  actions  brought  upon  negotiable  instruments,  transferred 
for  collection  only,  on  the  ground  that  the  plaintiff  is  the  real 
party  in  interest,  and  that  there  are  some  authorities  that  point 
to  that  conclusion.  Indeed,  it  may  be  admitted  that  the  trend 
in  some  of  the  code  states  is  in  that  direction." 

Surely  there  is  no  intimation  in  this  language  that  Ohio  has 
modified  the  rule  laid  down  in  Oshorn  v.  McClelland,  supra,  and 
Nichols  V.  Oross,  supra.  It  follows,  then,  as  already  said,  that 
the  defendant  was  in  no  wise  prejudiced  by  the  ruling  of  the 
court  excluding  the  evidence,  because  the  fact  sought  to  be 
proved  was  one  which  the  defendant  did  not  need  to  prove  to 
defeat  the  action. 

Later  on,  the  same  witness  was  asked  as  to  a  conversation  had 
between  himself  and  certain  representatives  of  the  payee  at  a 
time  when  the  cashier  of  the  plaintiff  was  present,  subsequent 
to  the  transfer  of  the  note  by  the  payee  to  the  plaintiff.  Objec- 
tion was  made  to  the  evidence,  and  though  we  are  not  prepared 
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to  say  that  the  resuson  given  for  the  objection  or  the  reason  as- 
signed by  the  court  for  excluding  the  evidence  was  good,  we 
find  no  error  in  the  ruling  of  the  court  excluding  the  evidence. 
What  was  sought  to  be  shown  by  this  evidence,  as  stated  by 
counsel  for  the  defendant,  was  that  **  after  this  note  fell  due 
the  payee,  in  company  with  the  cashier  of  the  pl^iintiff,  ap- 
peared at  the  office  of  this  defendant,  and  together  they  were 
anxious  to  have  this  matter  settled  up,  and  that  thereupon  and 
after  a  long  consultation  the  payee,  to-wit,  Mr.  Walthour  and 
Mr.  Thrasher,  the  principal  persons  in  the  payee,  thereupon 
said  to  the  manager  of  the  defendant  that  they  then  were  going 
to  sue  that  note,  the  bank  were  going  to  sue  on  this  note,  and 
that  thereupon  the  cashier  of  the  bank  made  no  objection  nor 
made  no  claim  to  be  the  owner  of  the  note."  If  the  witness 
bad  testified  to  exactly  what  counsel  for  the  defendant  stated 
he  expected  him  to  testify  to,  it  would  have  had  no  tendency 
to  show  that  the  plaintiff  was  not  the  real  owner  of  the  note. 
It  was  not  sought  to  show  that  the  cashier  representing  the 
plaintiff  said  anything  as  to  the  ownership.  Counsel  for  the 
plaintiff  below  and  the  court,  from  what  appears  in  the  bill, 
seemed  to  think  that  if  the  cashier  of  the  bank  had  made  a 
statement  to  the  effect  that  the  bank  was  not  the  owner  of  the 
note,  such  statement  being  made  after  the  note  was  transferred 
to  the  bank,  it  would  not  be  admissible  to  prove  that  the  cashier 
had  so  stated.  But  whatever  ruling  should  have  been  made,  if 
it  had  been  sought  to  show  some  statement  of  the  cashier,  no 
ruling  was  made  on  that  question  because  it  was  not  sought  to 
show  that  the  cashier  said  anything  about  it,  but  only  that 
parties  representing  the  payee  said  in  the  presence  of  the  cashier 
that  they  proposed  to  sue  the  note.  Did  this  call  on  the  cashier 
to  say  anything?  We  think  not.  The  circumstances  were  not 
such  as  that  the  cashier  or  any  one  claiming  to  own  the  note 
would  be  likely  to  interfere  upon  the  statement  being  made  by 
the  payee,  or  those  representing  the  payee  that  they  were  about 
to  sue  the  note,  to  interfere  and  deny  that  they  had  any  right 
to  bring  the  suit.  The  natural  thing  was  for  the  cashier  under 
the  circumstances  to  have  said  nothing;  hence  the  evidence,  if 
admitted,  would  have  availed  the  defendant  nothing.    There  was 
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therefore  no  error  in  sustaining  the  objection  to  this  evidence. 

This  disposes  of  the  complaints  made,  and  as  we  find  no  error 
to  the  prejudice  of  the  plaintiff  in  error,  the  judgment  of  the 
court  below  is  affirmed. 

Kerruish,  Chapman  &  Kerruish,  for  plaintiff  in  error. 

Hamilton,  HamUion  <&  Smith,  for  defendant  in  error. 


F££S  COLLECTED  BY  MAYORS. 

[Circuit  Court  of  Guernsey  County,] 

The  City  op  CAMBRrooE,  Ohio,  v.  James  W.  Smallwood. 
Decidedi  April  Term,  1905. 

Mayors— Fees  Collected  hy,  in  Penal  Cases — Where  Salary  of,  has  Been 
Fixed — Right  of  City  to  Recover, 

Under  Section  126.  Revised  Statutes,  1536-633  of  the  Municipal  Code, 
where  the  council  of  ithe  city  has  fixed  the  salary  of  the  mayor 
and  also  the  fees  he  sihall  collect  for  violation  of  the  penal  ordi- 
nances of  the  city,  the  mayor  is  required  to  pay  into  the  city 
treasury  the  fees  collected  by  him  for  the  violation  of  such 
ordinances,  and  upon  his  failure  to  do  so,  the  city  may  recover 
from  the  mayor  such  fees  in  an  action  prosecuted  for  that  pur- 
pose. 

Cook,  J. ;  Burrows,  J.,  and  Laubie,  J.,  concur. 

Error  to  Guernsey  Common  Pleas  Court. 

The  action  below  was  by  the  City  of  Cambridge  against  James 
W.  Smallwood  to  recover  certain  fees  retained  by  defendant, 
as  mayor  of  the  city,  which  it  is  claimed  he  should  have  paid 
into  the  city  treasury. 

The  petition  contains  three  causes  of  action: 

First.  Fees  received  by  him  in  prosecutions  for  violation 
of  penal  ordinances  of  the  city  in  which  prosecutions  the  fees 
were  collected  by  him  from  the  accused. 

Second.  Fees  collected  by  him  from  persons  to  whom  he 
issued  licenses  for  certain  privileges  within  the  city. 

Third.  Fees  paid  to  him  from  the  treasury  of  the  city  in 
cases  of  violation  of  the  penal  ordinances  of  the  city  in  which 


CIRCUIT  COURT  REPORTS-NEW  SERIES.       281 

1906.]  Guernsey  County. 

the  parties  were  convicted  and  sent  to  the  workhouse  and  the 
fees  could  not  be  collected  from  the  defendants. 

Demurrers  were  sustained  by  the  court  below  to  each  cause 
of  action,  petition  of  plaintiff  dismissed  at  its  costs  and  error 
is  prosecuted  in  this  court  by  the  city. 

The  petition  in  each  cause  of  action  avers  that  the  salary  of 
the  mayor  had  been  fixed  by  the  council  of  the  city  and  also 
that  the  costs  which  he  should  charge  in  such  cases  had  also 
been  fixed  by  an  ordinance  duly  passed  by  council  in  accordance 
with  Section  1536-790,  Revised  Statutes;  so  that  the  question 
is  squarely  made  whether  or  not  the  mayor  has  a  right  to  have 
such  fees  in  addition  to  his  salary. 

Section  126,  Revised  Statutes,  1536-633,  requires  him  to  pay 
such  fees  into  the  city  treasury.    That  section  is  as  follows : 

*' Council  shall  fix  the  salaries  of  all  officers,  clerks  and  em- 
ployes in  the  city  government,  except  as  otherwise  provided  in 
this  act,  and,  except  as  otherwise  provided  in  this  act,  all  fees 
pertaining  to  any  office  shall  be  paid  into  the  city  trea*5ury.  The 
salary  of  any  officer,  clerk  or  employe  so  fixed,  shall  not  be 
increased  or  diminished  during  the  term  for  which  he  may  have 
been  elected  or  appointed;  provided,  that  the  compensation  of 
members  of  council,  if  any  is  fixed,  shall  be  in  accordance  with 
the  time  actually  consumed  in  the  discharge  of  their  official  du- 
ties, but  in  no  event  shall  exceed  one  hundred  and  fifty  dollars 
per  year  in  cities  having  a  population  according  to  the  last 
or  any  succeeding  federal  census  of  25,000  or  less,  and  for  every 
30,000"  additional  inhabitants  determined  as  aforesaid,  said  com- 
pensation may  be,  but  shall  not  exceed,  an  additional  one  hun- 
dred dollars  per  year  each,  but  the  salary  shall  in  no  city  be 
greater  than  twelve  hundred  dollars  per  annum;  and  provided 
further,  that  the  salaries  of  members  of  council  shall  be  paid 
fiemi-monthly  and  a  proportionate  reduction  in  said  salaries 
shall  be  made  for  the  non-attendance  of  any  member  upon  any 
regular  or  special  meeting  thereof.** 

But  it  is  said  Section  1536-643,  Revised  Statutes,  is  author- 
ity for  his  retaining  such  fees  in  addition  to  his  salary.  That 
section  is  as  follows: 

"All  fines  and  forfeitures  which  may  be  collected  by  the 
mayor,  or  which  may  in  any  manner  come  into  his  hands,  and 
all  moneys  which  may  be  received  by  him  in  his  official  capacity, 
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other  than  his  fees  of  office,  shall  be  by  him  paid  over  to  the 
treasury  of  the  corporation  weekly;  and  at  the  first  regular 
meeting  of  the  council  in  each  and  every  month,  he  shall  sub- 
mit a  full  statement  of  all  such  moneys  received,  from  whom 
and  for  what  purpose  received,  and  when  paid  over;  but  all 
fines,  penalties,  and  forfeitures  collected  by  him  in  state  cases 
shall  be  by  him  paid  over  to  the  county  treasurer  monthly.'' 

This  section  is  not  part  of  the  Municipal  Code  as  passed 
October  22d,  1902,  but  existed  previous  to  the  adoption  of  the 
Municipal  Code  and  was  Section  1751  of  the  Revised  Statutes. 
It  was  not  expressly  repealed  in  the  repealing  clause  of  the 
act  of  October  22d,  1902,  but  it  will  be  observed  that  by  Sec- 
tion 200,  Revised  Statutes,  1536-854,  this  Section  1751  is  made 
specially  applicable  to  villages  and  by  implication  at  least 
would  be  made  to  apply  to  villages  alone  to  which  class  of 
municipalities  Section  126,  Revised  Statutes  1536-633,  does  not 
apply. 

It  will  furthermore  be  observed  that  Section  126,  1536-633, 
Revised  Statutes  distinctly  sets  forth  **  except  as  otherwise 
provided  for  in  this  act,  all  fees  pertaining  to  any  office  shall 
be  paid  into  the  city  treasury,"  referring  to  the  act  of  October 
22d,  1902,  and  "showing  that  the  intention  of  the  Legislature 
was  not  to  include  the  provision  of  any  statute  upon  that  sub- 
ject previously  existing.  The  evident  object  and  purpose  of 
the  Legislature,  no  doubt,  was  that  all  officers  of  cities  should 
receive  salaries  for  compensation,  and  not  be  subject  to  the 
temptation  of  the  fee  system  which  is  naturally  demoralizing 
and  which  system  the  Legislature  of  late  years  has  been  trying 
to  abolish. 

If  we  should  admit  that  Section  1536-643,  Revised  Statutes, 
original  Section  1751,  still  applies  to  cities,  yet  the  result  would 
be  the  same  as  these  two  sections  are  irreconcilable  and  effect 
must  be  given  to  the  one  which  is  later.  State,  ex  rel,  v.  HoUi- 
day,  Auditor,  63  0.  S.,  165 : 

** Where  the  general  provision  of  a  statute  and  those  of  a 
later  one  are  incompatible,  the  provisions  of  the  latter  statute 
must  be  read  as  an  exception  to  the  provisions  of  the  earlier 
statute."  City  of  Cincinnati  v.  Holmes,  Admr.,  et  ai,  56  0.  S., 
1044. 
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Furthermore,  the  act  of  October  22d,  1902,  specially  pro- 
vides : 

''This  act  shall  supersede  all  acts  or  parts  of  acts  not  herein 
expressly  repealed  which  are  inconsistent  herewith." 

It  follows  that  the  court  of  common  pleas  erred  in  sustaining 
the  demurrers  to  the  first  and  third  causes  of  action  of  plaint- 
iff's petition  and  for  that  reason  the  judgment  of  the  court 
below  must  be  reversed  and  the  cause  remanded  for  further 
proceedings. 

As  to  the  second  cause  of  action  counsel  has  referred  us  to 
no  law  by  which  mayors  may  charge  fees  for  issuing  licenses 
and  we  know  of  none;  therefore  the  mayor  had  no  authority 
to  collect  such  fees,  as  he  could  only  collect  fees  where  the 
same  are  expressly  provided  for  by  statute,  and  the  fees  so 
collected  belong  to  the  parties  paying  the  same^  the  city  hav- 
ing no  claim  to  them  whatever. 

The  demurrer  to  the  second  cause  of  action  was  properly 
sustained. 

N.  C,  Collins,  for  plaintiff  in  error. 

J.  A.  Troette,  for  defendant  in  error. 


CONTRIBUTORY  NECLKUtNCE  OP  CHILDR£N. 

[Hamilton  County   Circuit  Court.] 

The  Cincinnati  Traction  Company  v.  Robert  E.  Bl.ackson, 
AN  Infant,  by  his  Next  Friend,  Millie  Blackson. 

Decided,  February  10,  1905. 

Pre$um(ption — None  Arises  as  to  the  Capacity  of  Children — From  Five 
to  Twelve  Years  of  Age — To  Avoid  Danger — Contributory  Negli- 
gence— Charge  of  the  Court. 

1.  Where  tlie  defense  of  contributory  negligence  has  been  interposed  in 
the  case  of  a  boy  eleven  years  of  age,  Injured  by  being  struck  by 
an  electric  car,  it  is  error  to  charge  the  jury  that  "in  the  absence 
of  evidence  of  greater  intelligence  and  capacity  th&n  is  common 
to  boys  of  his  age,  the  law  presumes  that  he  is  incapable  of  being 
charged  with  contributory   negligence."     No  presumption   arises 
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in  such,  a  matter,  but  the  .question  of  the  capacity  of  the  boy  to 
avoid  danger  under  the  circumstances  of  the  case  is  one  to  be 
left  entirely  to  the  jury  under  proper  instructions. 
2.  It  is  the  duty  of  a  Jury  in  considering  a  case  of  this  kind  to  first 
determine  the  standard  of  conduct  to  which  a  ohild  Is  to  be 
heM,  by  giving  due  consideration  to  its  age,  mental  and  physical 
development  and  environment,  and  then  having  fixed  this  stand- 
ard, to  measure  that  which  the  child  has  actually  done  by  this 
standard,  and  determine  whether  or  not  the  ch.ild  has  oome  up 
to  it,  or  has  failed. 

Jelke,  p.  J. ;  Swing,  J.,  and  Giffen,  J.,  concur. 

This  was  an  action  brought  by  Robert  E.  Blackson,  an  in- 
fant, by  his  next  friend,  Millie  Blackson,  against  the  Cincin- 
nati Traction  Company,  for  personal  injury  alleged  to  have 
been  received  by  the  said  Robert  E.  Blackson  by  being  run 
down  by  the  car  of  the  defendant  below,  through  the  negli- 
gence of  said,  defendant's  servants,  at  the  corner  of  Fifth  and 
Plum  streets,  in  this  city. 

Among  other  defenses  was  that  of  contributory  negligence. 
Upon  this  subject,  the  court  charged  the  jury: 

**If,  however,  you  find  that  this  particular  boy  was  more 
intelligent  or  had  greater  capacity  to  avoid  danger  than  is 
common  to  boys  of  his  age,  then  he  should  be  charged  with 
such  intelligence  and  capacity.  In  the  absence  of  evidence  of 
such  greater  intelligence  and  capacity  than  is  common  to  boys 
of  his  age,  the  law  presumes  that  he  is  incapable  of  being 
charged  with  contributory  negligence;  but  it  is  for  the  jury 
to  say,  from  all  the  circumstances  of  the  case,  whether  he  is 
capable  of  exercising  reasonable  care  and  vigilance  to  see  and 
avoid  danger.  If  he  is  capable  of  so  doitig,  he  is  chargeable 
with  the  exercise  of  reasonable  care.  If  not,  he  can  not  be 
charged  with  contributory  negligence.'* 

The  Cincinnati  Traction  Company,  plaintiff  in  error,  com- 
plained that  this  charge  constitutes  prejudicial  error. 

**The  degree  of  care  and  caution  required  of  a  child  must 
be  measured  by  his  age  and  capacity.  But  while  the  law  makes 
due  allowance  for  the  thoughtlessness  and  indiscretion  of  youth, 
it  does  not  hold  children  necessarily  irresponsible.  To  the 
extent  that  a  child  has  knowledge  and  understanding  of  the 
danger  to  which  he  is  exposed,  or  where  it  is  of  such  a  nature 
as  to  be  necessarily  obvious  even  to  one  of  his  years,  he  is 
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under  a  legal  duty  to  avoid  it.  The  standard  of  his  duty  and 
responsibility  is  measured  by  such  reasonable  care  and  pru- 
dence as  usually  characterize  children  of  his  age,  intelligence 
and  experience,  and  to  that  extent  only  is  he  held  responsible 
in  law  for  acts  contributing  to  his  own  injury.  Much  diffi- 
culty has  been  experienced  in  applying  this  rule;  and,  while 
in  some  cases  courts  have  decided  as  a  matter  of  law  that  an 
infant  was  clearly  sui  juris,  and  in  others  that  he  was  not, 
in  a  far  greater  number  of  instances  they  have  held  that  the 
capacity  of  the  infant  to  understand  and  avoid  danger  was 
a  question  whicih  should  be  submitted  to  the  jury.  Usually 
it  is  held  that  children  under  five  years  gf  age  can  not  be 
guilty  of  contributory  negligence,  and  that  children  who  have 
arrived  at  the  age  of  twelve  years  may  in  law  contribute  to 
their  own  injuries.  But  within  those  limits  courts  have  usually 
considered  the  question  one  of  fact  and  not  of  law,  unless 
the  child  was  of  more  than  ordinary  intelligence  or  the  situ- 
ation was  such  that  a  child  of  ordinary  intelligence  must 
necessarily  realize  his  danger"  (Booth  on  Street  Railway  Law, 
Sec.  385,  page  523). 

It  is  the  duty  of  the  jury  in  considering  a  case  of  this  kind 
to  first  determine  the  standard  of  conduct  to  which  a  child  is 
to  be  held,  by  giving  due  consideration  to  its  age,  mental 
and  physical  development  and  environment,  and  then  having 
fixed  this  standard,  to  measure  that  which  the  child  has  actu- 
ally done  by  this  standard  and  determine  whether  or  not  the 
child  has  come  up  to  it  or  failed. 

We  are  of  opinion  that  it  was  error  for  the  trial  court 
to  say: 

''In  the  absence  of  evidence  of  greater  intelligence  and 
capacity  than  is  common  to  boys  of  his  age,  the  law  presumes 
thai  he  is  incapable  of  being  charged  with  contributory  negli- 
gence.** 

At  the  time  of  the  accident,  Robert  E.  Blacfcsuu  was  about 
eleven  years  old.  There  is  no  presumption  in  the  matter.  It 
is  a  question  to  be  left  entirely  to  the  jury  under  proper  in- 
structions, and  we  think  that  in  this  sentence  the  court  com- 
mitted error  prejudicial  to  plaintiff  in  error. 

Further,  on  the  question  of  the  responsibility  of  children  and 
their  capacity  for  contributory  negligence,  the  whole  charge  is 
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somewhat  confused,  and  might  very  well  have  misled  the  jury. 

We  are  therefore  of  opinion  that  the  judgment  herein  should 
be  reversed,  and  cause  remanded  for  a  new  trial. 

Miller  Outcalt,  for  plaintiif  in  error. 

C  8.  Sparks,  for  defendant  in  error. 


NEGUCENCK  IN  RIDING  ON  '« BUMPER.'* 

[Ch-cult  Court  of  Franklin  County.] 

The  Columbus  Railway  Company  v.  Leroy  Muns,  an  infant. 

Decided,  March  27,  1905. 

Negligence — Street  Railways — Riding  on  **Bumper'* — Company  Re- 
lieved of  Liability  for  Accident,  Unless — Custom  not  Proven  by 
Occasional  Instances. 

1.  The  "bumper"  of  an  electric  car  Is  a  place  of  manifest  danger,  and 

not  designed  for  the  use  of  passengers,  nor  Is  It  a  platform  or 
step  suitable  or  safe  for  a  transferring  passenger  to  use  on  his 
way  to  the  Inside  of  the  car.    To  occupy  It  Is  negligence. 

2.  Hence  a  person  with  a  "transfer"   who  steps   upon   a  "bumper," 

thereby  loses  his  rights  to  the  high  care  due  him  as  a  passenger; 
emd  If,  while  In  that  position,  he  Is  Injured  by  a  colliding  car 
from  the  rear,  he  Is  guilty  of  contributory  negligence,  and  can 
not  recover,  except  for  willful  negligence  on  the  part  of  the  rail- 
way company's  agents. 

3.  Occasional  Instances  of  passengers  rWing  upon  the  "bumper"  with- 

out objection  by  conductors,  do  not  prove  a  custom;  and  conduct 
so  obviously  negligent  could  not  ripen  Into  a  custom  binding  upon 
anybody. 

DusTiN,  J.;  Wilson,  J.,  and  Sullivan,  J.,  concur. 

Leroy  Muns,  the  defendant  in  error,  a  minor  sixteen  years 
of  age,  with  a  ** transfer'*  in  his  hand  mounted  the  rear 
** bumper''  of  a  Columbus  traction  car.  Before  the  oar  started, 
another  car  belonging  to  plaintiff  in  error  and  in  charge  of 
its  officers  and  agents,  but  unmanageable  by  reason  of  a  broken 
brake  and  a  bumt-out  fuse,  rapidly  descended  a  decline  in  the 
rear  of  the  car  upon  which  Muns  was  standing  and  bumped 
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into  it.  Just  before  the  collision  Muns  attempted  to  step  to 
the  ground  and  escape  d^anger,  but  was  caught  and  one  leg 
so  injured  that  it  had  to  be  amputated. 

Through  his  guardian  he  brought  suit  against  the  railway 
company  for  damages,  alleging  that  the  defendant  negligently 
and  willfully  ran  the  colliding  car  so  as  to  cause  the  injury 
of  which  he  complained. 

There  was  no  allegation  of  defective  machinery  or  appliances, 
but  testimony  was  admitted  tending  to  show  that  the  brake, 
originally  manufactured  for  a  short  car,  had  been  spliced  so 
as  to  make  it  do  for  fhis  long  car,  which  was  composed  of 
two  short  cars,  and  that  it  was  too  small  and  not  properly 
welded. 

No  objection  was  made  to  that  testimony,  presumably  upon 
the  theory  that  it  tended  to  show  negligent  running  of  the 
car,  greater  care  being  required  on  account  of  light  and  de- 
fective appliances. 

If  that  testimony  was  admissible  under  the  pleadings,  the 
jury  was  warranted  in  finding  that  the  company  was  negligent 
in  attempting  to  run  that  long  and  heavy  car  with  a  light  and 
defective  brake.  Aside  from  the  brake,  we  think  the  great 
weight  of  the  evidence  shows  that  the  officials  of  the  company 
did  all  in  their  power  to  stop  the  descending  car  and  to  give 
warning  to  Muns  of  its  approach,  by  shouting  and  ringing  the 
gong;  and  we  think  the  court  below  properly  charged  the  jury 
that  there  was  no  evidence  tending  to  show  willful  negligence. 

We  think  further  that  the  boy,  by  mounting  the  bumper, 
which  was  not  a  place  for  passengers,  nor  a  step  or  platform 
en  route  to  a  place  for  passengers,  lost  his  rights  as  a  passenger 
to  the  high  oare  which  would  have  been  due  him  as  such. 

It  was,  moreover,  a  place  of  manifest  danger,  else  the  bumper 
would  not  have  been  constructed.  It  amounts  to  a  red  flag 
of  warning  to  all  concerned.  The  peril  was  such  as  might 
naturally  result  and  reasonably  have  been  expected.  {Neiber 
v.  Electric  Ry.,  128  Mich.,  486;  Bard  v.  Traction  Co,,  176  Pa., 
St.,  97). 

An  attempt  was  made  to  show  by  isolated  instances  that  rid- 
ing on  the  bumper  was  a  custom,  permitted  by  the  company, 
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and  known  to  Muns.  Objections  to  that  mode  of  proving  a 
custom  should  have  been  sustained.  Muns  testified  that  he 
and  his  companions  had  ridden  on  bumpers  with  the  permis- 
sion of  certain  conductors,  but  it  did  not  appear  that  this 
conductor  was  one  of  them ;  or  that  he  ever  saw  said  conductor. 
On  the  contrary  Muns  says  that  he  did  not  see  the  conductor 
and  had  not  delivered  his  transfer.  So  that  he  did  not  rely 
on  any  past  experience  with  this  official. 

Furthermore,  if  it  had  been  a  custom  and  proven  so  to  be, 
it  was  one  of  such  manifest  negligence  that  it  would  not  be 
recognized  in  law  as  binding  upon  anybody.  Customary  negli- 
gence is  unknown  to  the  law.  (Ry.  Co.  v.  KUmber,  9  111.  App., 
614;  Hamilton  v.  Railway,  36  Iowa,  32;  Ohio  &  Ind,  Torpedo 
Co.  V.  Fishbum,  61  0.  S.,  620 ;  Hickey  v.  Boston  d  L.  By.,  96 
Allen,  433). 

Still  further  it  appears  from  the  manifest  weight  of  the 
evidence  th<at  there  was  room  in  the  car,  and  that  Muns  made 
no  examination  of  the  situation  and  did  not  attempt  to  get 
upon  the  steps  or  platform.  By  the  testimony  of  himself  and 
others,  it  also  appears  that  after  he  had  mounted  the  bumper 
passengers  were  still  getting  on  and  off  the  car.  But  if  the 
oar  had  been  crowded  to  the  utmost,  it  was  his  duty  to  wait 
a  reasonable  time  for  another  car  upon  which  there  was  room. 
His  companion  (who  had  obtained  a  place  on  the  car  step, 
but  alighted  after  the  accident)  found  room  ui)on  the  next 
succeeding  car,  where  his  transfer  was  available. 

So  it  seems  to  be  clear  that  Muns  was  guilty  of  negligence 
contributing  directly  to  the  accident,  and  can  not  recover. 

We  think  the  court  erred  in  instructing  the  jury  that  a  cus- 
tom of  riding  on  the  ''bumper"  with  the  assent  of  the  con- 
ductor would  excuse  Muns  for  taking  that  position,  and  espe- 
cially where  the  court  says  if  they  found  an  assent  **on  this 
particular  occasion,''  there  being  no  evidence  whatever  as  to 
such  assent. 

For  the  above  errors,  and  in  not  sustaining  a  motion  for  a 
new  trial,  the  judgment  of  the  common  pleas  court  is  reversed 
and  the  cause  remanded. 

Booth,  Keating  &  Peters,  for  plaintiff  in  error. 

F,  8,  Monnett  and  M,  L.  Boxjd,  for  defendant  in  error. 
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PAROL  TESTIMONY  AS  TO  SEPARATE  AGREEMENT. 

[Circuit  Court  of  Hamilton  County.] 

George  A.  Fitch  v.  A.  R.  Qottschalk. 

Decided,  February  18,  1905. 

Evidence — Written  Agreement  Acknowledging  Full  Settlement  of 
Claim — Separate  Agreement  Embodying  a  Condition  not  Admis- 
sible. 

A  writing  which  acknowledges  payment  in  part  with  cash  and  the  re- 
mainder with  notes  ''in  full  settlement  of  clahn,"  is  evidence  of 
the  extinguishment  of  the  debt,  and  not  a  mere  receipt;  and  tes- 
timony as  to  a  separate  agreement,  whereby  the  creditor  was  to 
have  the  right  in  the  event  the  notes  were  not  paid  to  surrender 
them  and  proceed  on  his  original  claim,  is  not  admissible. 

GiFPEN,  J. ;  Jelke,  P.  J.,  and  Swing,  J.,  concur. 

This  action  was  commenced  to  recover  upon  an  amount  for 
groceries  furnislied  in  the  sum  of  $91.70.  The  defense  was  that 
the  plaintiflp  accepted  and  received  in  full  satisfaction  and  dis- 
charge of  the  cause  of  action  the  sum  of  ten  dollars  in  cash  and 
defendant's  five  certain  promissory  notes  for  $10  each,  made 
payable  to  the  order  of  the  plaintiff.  Plaintiff,  by  reply,  al- 
leged that  the  notes  were  taken  in  settlement  upon  condition 
only  that  they  were  paid  when  due,  and  averred  that  they  were 
not  so  paid,  and  that  he  tendered  the  notes  back. 

The  defense  of  full  settlement  of  the  claim  is  based  upon  the 
following  written  instrument: 

**  Cincinnati,  O.,  April  2,  1903. 
"Received  of  Chas.  L.  Hopping,  attorney  for  George  A. 
Fitch,  fourteen  and  fifty  one-hundredths  dollars  ($14.50)  in 
cash,  $10.00  to  be  applied  on  account,  and  $4.50  to  meet  pay- 
ment of  costs,  and  five  notes,  dated  April  2,  1903,  each  for 
$10.00,  and  payable  in  one,  two,  three,  four  and  five  months 
after  date,  in  full  settlement  of  claim  of  A.  R.  Gottschalk, 
grocer,  against  the  said  George  A.  Fitch,  in  accordance  with 
agreement  of  A.  R.  Gottschalk,  and  a  further  agreement  to 
immediately  release  attachment,  dismiss  suit  pending  before 
Chas.  T.  Dumont,  J.  P.,  and  payment  of  all  costs  of  said  suit 

*  *  ( Signed )      John  Wentzel, 
''Attorney  for  A.  R.  Gottschalk/' 
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The  court  received  over  the  objection  of  the  defendant  tes- 
timony tending  to  prove  that  at  the  time  said  settlement  was 
made,  before  said  paper  writing  was  given,  there  was  a  separate 
agreement  with  A.  R.  Gottschalk  referred  to  in  writing  by 
which  it  was  agreed  and  understood  that  if  such  notes  were 
not  paid  when  due,  the  plaintiff  should  have  the  right  on  his 
original  claim  to  enforce  the  same  by  action.  That  such  first 
note  was  not  paid  when  due,  and  that  plaintiff  had  offered  to 
return  said  note ;  to  all  of  which  the  defendant  excepted. 

The  paper  referred  to  is  something  more  than  a  mere  receipt ; 
it  shows  that  the  parties  agreed  upon  a  settlement  of  the  ac- 
count, and  that  in  fulfillment  of  that  settlement  the  defendant 
paid  to  the  plaintiff  $14.50,  and  delivered  to  him  five  notes  of 
$10  each.  This  was  an  extinguishment  of  the  original  account, 
and  the  cash  and  notes  were  accepted — in  the  langu&ge  of  the 
parties — **in  full  settlement." 

It  is  contended,  however,  that  the  clause  **in  accordance  with 
agreement  of  A.  R.  Gottschalk"  permitted  the  plaintiff  to  show 
that  the  notes  were  accepted  upon  condition  that  they  would 
be  paid  when  due.  If  the  payment  of  the  cash  and  delivery 
of  the  notes  was  settlement  in  full,  there  could  be  no  condition 
attached  thereto,  and  any  testimony  tending  to  prove  such  con- 
dition would  contradict  the  plain  terms  of  the  instrument  it- 
self. The  natural  construction  of  the  clause  is  that  the  receipt 
of  the  cash  and  notes  in  full  settlement  was  in  accordance  with 
an  agreement  already  made  by  the  attorney's  principal.  This 
conclusion  is  supported  by  the  case  of  Jackson  v.  Ely,  Executor, 
57  O.  S.,  450,  in  which  the  first  proposition  of  the  syllabus  is 
as  follows: 

**A  written  instrument  in  the  following  terms,  * $15.50. 
Wooster,  Ohio,  May  13,  1890.  This  is  to  certify  that  I  have 
this  day  settled  wili  John  Ely,  and  he  has  paid  me  all  he  owed 
me,  up  to  this  date,  and  I  have  no  claims  or  demands  against 
him  of  any  kind  whatsoever. — Mrs.  Wm.  Jackson,'  is  not  a 
mere  receipt,  but  contains  an  agreement  to  the  effect  that  the 
parties  have  come  to  a  settlement  of  all  the  accounts  then  ex- 
isting between  them,  and  agreed  upon  the  balance  due  from 
one  to  the  other;  its  terms  clearly  import  that  all  matters  of 
account  existing  between  the  parties  at  the  time  were  included 
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in  the  aettiement ;  and  as  parol  evidence  which  tends  to  prove 
that  certain  matters  of  account,  then  existing,  were  not  in- 
cluded in  such  settlement,  would  contradict  the  writing  in  this 
respect,  it  is  not  admissible." 

We  are  of  opinion,  therefore,  that  the  court  erred  in  receiving 
testimony  objected  to,  and  that  the  answer  stated  a  complete 
defense  to  the  cause  of  action  stated  in  the  petition. 

Judgment  reversed  and  cause  remanded  for  new  trial. 

Charles  L.  Iloppiig,  for  plaintiff  in  error. 

John  Wentzel,  for  defendant  in  error. 


DEGR££  or  CARX  lUCQUIRED  IN  USING  STREET. 

[Circuit  Court  of  Lucas  County.] 

Emil  Lalond  v.  City  op  Toledo. 

Decided,  October  20,  1904. 

Charge  of  Court — How  Applied  by  a  Reviewing  Court — Injury  to  Bi- 
cycle Rider — Care  Required  of — In  Observing  Obstructions  in 
Street — Vegligence. 

1.  The  charge  to  the  jury  will  be  applied  by  the  reviewing  court  to 

the  state  of  facts  which  was  shown  to  exist. 

2.  The  duty  to  use  reasonable  precautions  for  his  own  safety,  when 

applied  to  one  riding  a  bicycle  upon  an  asphalt  street,  does  not 
require  him,  as  a  matter  of  law,  to  keep  a  lookout  for  such  par- 
ticular obstructions  in  the  street  as  are  formed  by  loose  paving 
blocks  which  have  fallen  from  a  wagon,  and  of  the  presence  of 
which  the  rider  has  no  knowledge. 

Parker,  J.;  Hull,  J.,  and  IIaynes,  J.,  concur. 

An  opinion  was  delivered  in  this  case  last  Monday.  Our  de- 
cision was  that  the  jud^irnicnt  of  the  court  below  should  be 
affirmed.  The  complaint  made  by  the  plaintiff  in  error  is 
chiefly,  perhaps  solely,  that  the  charge  of  the  court  below  on 
the  subject  of  contributory  nefirli^<3nce  was  wrong.  We  con- 
cluded that  although  it  was  not  above  criticism  it  would  pass 
muster.  Without  any  motion  for  a  rehearing  having  been 
made,  but  simply  upon  our  own  motion,  after  thinking  more 
of  the  case,  and  looking  into  it  again,  we  conclude  that  we  were 
wrong  upon  one  proposition  involved  in  the  case,  and  therefore 
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we  will  now  proceed  to  reverse  ourselves;  not  that  we  are  ap- 
prehensive that  the  Supreme  Court  will  do  it  if  we  do  not, 
because  we  understand  that  the  plaintiff  in  error  is  a  young 
man  in  very  moderate  circumstances,  who  perhaps  can  not  go 
to  the  Supreme  Court  with  his  case;  but  we  do  it  because  we 
think  it  should  be  done  and  because  our  blunder  is  likely  not 
to  be  corrected  unless  we  correct  it. 

The  young  man  was  riding  upon  a  bicycle  upon  CoUingwood 
avenue,  in  the  night  season,  when  he  ran  upon  some  loose 
paving  blocks,  and  was  thrown  from  his  bicycle  and  injured. 
He  charged  that  the  city  was  negligent  in  allowing  those  paving 
blocks  to  be  upon  the  street.  The  street  is  paved  with  asphalt- 
um,  and  these  paving  blocks  were  something  entirely  foreign 
to  the  street.  It  appears  that  another  street  was  being  paved 
in  the  vicinity  with  paving  blocks,  and  in  hauling  them  along 
this  street,  some  of  them  had  dropped  off  the  wagon,  and  it 
was  unon  some  of  these  that  he  ran.  He  was  familiar  with 
the  street  and  accustomed  to  go  over  it  with  his  bicycle,  and 
the  street,  aside  from  these  obstructions  upon  it,  was  smooth 
and  he  could  ride  his  bicycle  upon  it  with  safety  even  in  the 
night  time.  The  cause  was  submitted  to  the  jury,  and  it  found 
for  the  city. 

Amongst  other  things  in  the  charge  of  the  court  on  the  sub- 
ject of  contributory  negligence,  this  was  said',  with  respect  to 
the  duty  of  the  plaintiff  below:  **He  must  keep  a  reasonable 
lookout  for  to  avoid  injury  to  himself.'*  The  court  follows  that 
by  saying,  **He  has  a  right,  as  I  instructed  you  before  argu- 
ment, to  presume  that  the  city  keeps  its  streets  reasonably  safe 
for  travel,  but  he  is  not  excused  from  using  reasonable  pre- 
caution for  his  own  safety." 

When  we  came  to  consider  that  and  discuss  it  before,  we  con- 
cluded that  it  meant  no  more  than  that  he  must  use  reasonable 
precautions  for  his  own  safety,  and  saying  that  he  must  keep 
a  lookout  amounted  to  no  more  than  saying  that  he  must  use 
his  sense  of  sight  as  well  as  his  other  senses.  But  we  conclude, 
upon  further  reflection  and  examination  of  the  authorities,  that 
this  must  be  held  to  mean,  and  that  the  court  charged,  as  a 
matter  of  law,  that  one  in  his  situation  riding  a  bicyxile  upon 
a  street,  must  keep  a  lookout  for  the  kind  of  obstruction  that 
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caused  him  this  fall  and  injury.  In  other  words,  we  must  ap- 
ply the  charge  to  the  state  of  facts  which  was  shown  to  exist. 
He  charges  specifically  in  his  petition  that  he  was  injured  in 
this  way  by  these  blocks  in  this  street,  and  that  he  did  not  see 
and  had  no  knowledge  of  their  presence  there.  It  is  stated  in 
the  bill  of  exceptions  that  he  introduced  evidence  tending  to 
establish  all  of  the  allegations  and  all  of  the  facts  stated  in 
his  pleading,  and  furthermore,  that  his  evidence  to  the  eflPect 
that  he  did  not  see  or  know  of  this  obstruction  in  the  street 
was  not  contradicted  at  all;  that  there  was  no  evidence  tend- 
ing to  controvert  that 

This  seems  to  us  to  charge  in  effect  that  although  he  had  a 
right  to  presume  that  the  city  kept  the  street  reasonably  safe 
for  travel,  and  although  he  was  only  required  to  use  reason- 
able precautioij  for  his  own  safety,  yet,  as  a  matter  of  law, 
as  one  of  these  precautions,  he  was  bound  to  keep  a  lookout; 
and  (applying  it  to  the  state  of  facts  shown  here)  he  was  bound 
to  keep  a  lookout  for  loose  blocks  that  form  a  hindrance  and 
obstruction  to  travel,  lying  upon  the  street,  where  they  have  no 
business  to  be,  although  (as  the  court  says)  relying  upon  the 
presumj)tion  that  the  city  kept  the  streets  in  proper  condition, 
he  need  not  apprehend  that  they  would  be  there.  The  jury 
may  have  found  that  if  he  had  kept  such  lookout  as  the  court 
said  he  should,  he  would  have  discovered  these  blocks,  and  that 
failing  to  discover  them  was  his  fault,  and  that  being  thus  in 
fault  he  was  not  entitled  to  recover. 

We  had  a  similar  charge  under  consideration  in  the  case  of 
Ohliger  v.  Toledo,  20  C.  C,  142,  a  case  in  which  a  person  was 
injured  while  walking  over  a  defective  sidewalk.  Our  atten- 
tion had  been  called  to  that  case,  and  we  had  looked  at  it.  We 
thought  we  discovered  a  distinction  between  the  two  cases,  but 
upon  further  examination  we  conclude  that  there  is  no  substan- 
tial distinction  to  be  made.    There,  the  charge,  page  769,  was: 

**The  law  imposed  upon  the  plaintiff  the  duty  to  be  upon 
the  lookout  while  walking  upon  the  sidewalk,  and  to  use  ordi- 
nary and  reasonable  care  for  his  own  safety,  and,  if,  by  the 
exercise  of  such  care,  he  might  have  avoided  the  injury,  and 
failed  to  use  such  care,  then  in  this  action  he  can  not  recover 
againat  the  city." 


244       CIRCUIT  COURT  REPORTS— NEW  SERIES. 

Lalond  v.  City  of  Toledo.  [Vol.  VI.  N.  S. 

The  construction  that  was  put  upon  that  language  as  ap- 
plied to  the  facts  and  circumstances  of  the  case,  was  that  it 
required  of  the  plaintiff  in  that  case  that  he  must  keep  a  look- 
out for  holes  or  defects  in  the  walk.  The  court  must  be  pre- 
sumed to  have  charged  with  reference  to  the  facts  of  the  case, 
and  that  was  the  only  reasonable  application  that  could  be 
made  of  the  charge.  As  said  by  Judge  Hull,  on  page  770,  in 
delivering  the  opinion: 

**If  the  construction  is  to  be  placed  upon  that  paragraph 
which  is  sought  to  be  placed  upon  it  here  [speaking  of  a 
paragraph  quoted  from  a  text-book]  that,  as  a  matter  of  law, 
when  walking  upon  a  sidewalk,  one  is  bound  to  be  upon  the 
lookout  for  holes  in  the  walk,  then  we  think  that  it  does  not 
state  the  law  correctly.'* 

In  the  course  of  that  opinion,  Judge  Hull  cites  and  com- 
ments upon  a  great  many  authorities.  I  shall  not  take  the 
time  now  to  go  over  them,  but  I  simply  call  attention  to  them. 
They  furnish  a  very  full  and  complete  brief  upon  that  point, 
and  we  think  that  they  very  fully  sustain  the  conclusion  at 
which  the  court  arrived  in  that  case,  and  we  think,  as  I  have 
said,  that  that  case  is  not  to  be  distinguished  from  this  on 
any  substantial  ground. 

One  when  going  along  a  sidewalk  or  a  street  of  a  city,  where 
it  is  ordinarily  smooth  and  level,  may  not  be  required  to  exer- 
cise the  same  caution  that  he  would  upon  a  rough  road,  a  road 
that  -he  knows  to  be  rough,  or  a  road  that  he  knows  to  be  de- 
fective; and  some  of  these  cases  cited  in  Ohliger  v.  Toledo, 
supra,  arc  cases  where  persons  walking  along  sidewalks  or  driv- 
ing along  streets,  instead  of  keeping  their  eyes  upon  the  street 
or  sidewalk,  have  been  l(>oking  elsewhere;  one  case  being  that 
of  a  lady  who  while  looking  into  an  attractive  show  window, 
assuming  that  the  sidewalk  was  smooth  and  all  right,  stepped 
into  a  hole.  There  are  great  many  illustrations  of  that  kind. 
Of  course,  one  walking  along  a  rough  road  or  a  road  where  he 
knew  there  was  something  to  be  looked  out  for,  would  not  be 
excused  in  thus  conducting  himself,  in  looking  here  and  there 
and  everywhere.  He  must  look  out  for  his  footings.  But  one 
traveling  on  a  smooth  street  in  a  city  should  not  be  charged 
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with  the  duty  of  looking  out  as  a  proposition  of  law,  but  it 
should  be  left  to  the  jury  to  say  whether,  under  all  the  circum- 
stances, he  should  have  been  looking  ahead  so  as  to  have  dis- 
covered the  defect,  or  the  obstruction.  And  on  account  of 
this  error  in  the  charge,  the  former  affirmance  will  be  set  aside 
and  the  judgment  will  be  reversed. 

A.  O.  Duer  and  C,  8.  Nortkup,  for  plaintiff  in  error. 

TJ.  O.  Denman,  C.  E.  Friedman  and  Frank  Crams,  for  de- 
fendant in  error. 


UNCONSaONABUC  CONTRACT  OF  EMPLOYMENT. 

[Circuit  Court  of  Franklin  County.] 

Robert  S.  Jenninos  v.  Gbobqe  A.  BBTHEii. 

Decided,  November,  1904. 

Master  and  Bervant^Oontract  of  Employment  Between — Will  Not  be 
Enforced  hy  a  Court  of  Eqritity — WTiere  Barah  and  Unconscionable, 

A  coatract  of  employment  whereby  the  employe  is  bound  for  two 
years  and  the  employer  for  only  one  week,  and  which  gives  the 
employe  no  redress  against  discharge  at  any  time  withouit  cause, 
but  prohibits  him  from  entering  the  same  line  of  business  for 
eighteen  months  thereafter,  whether  the  employer  continues  in  the 
same  business  or  not,  is  so  harsh  and  unconscionable  that  it  will 
not  be  enforced  by  a  court  of  equity  at  the  suit  of  the  employer 
who  seeks  to  enjoin  the  employe  from  engaging  in  the  same  line 
of  business  after  his  discharge  without  cause. 

DusTiN,  J. ;  Sullivan,  J.,  and  Wii^on,  J.,  concur. 

June  9,  1903,  George  A.  Bethel,  doing  business  under  the 
name  of  the  Merchant's  Premium  Stamp  Company,  and  Robert 
S.  Jennings  executed  the  following  article  of  agreement: 

'*This  agreement,  made  and  entered  into  this  9  th  day  of 
June,  1903,  by  and  between  the  Merchant's  Premium  Stamp 
Company,  of  Columbus,  Ohio,  party  of  the  first  part,  and 
Robert  S.  Jennings,  of  Columbus,  Ohio,  party  of  the  second 
part, 
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''WITNESSETH :  That  the  party  of  the  first  part  hereby  agrees 
to  employ  said  second  party  for  the  period  of  two  years,  com- 
mencing on  the  9th  day  of  June,  1903,  to  work  for  said  the 
Merchant's  Premium  Stamp  Company,  and  to  perform  such 
duties  as  may  be  assigned  to  him  or  required  of  him  by  said 
party  of  the  first  part,  for  which  services,  said  first  party  agrees 
to  pay  the  sum  of  twenty  ($20)  dollars  per  week,  to  said  party 
of  the  second  part,  and  also  pay  all  the  necessary  expenses  of 
said  second  party,  which  he  shall  expend  for  the  benefit  and 
welfare  of  said  party  of  the  first  part. 

''In  consideration  of  the  above  premises,  the  said  second 
party  hereby  agrees  that  he  will  faithfully  perform  the  duties 
assigned  to  him  by  the  said  first  party,  and  work  solely  in  the 
interest  of  said  the  Merchant's  Premium  Stamp  Company,  in 
all  matters  relating  to  said  employment,  and  to  the  best  of  his 
ability. 

"It  is  further  agreed  by  the  parties  hereto,  that  said  party 
of  the  first  part  shall  increase  the  salary  of  said  party  of  the 
second  part,  whenever,  in  the  opinion  of  said  first  party,  the 
work  of  said  second  party  merits  such  increase,  or  when  the  in- 
crease of  business  of  said  company,  due  to  the  labor  and  eflforts 
of  said  second  party,  merits  tie  same. 

"It  is  further  agreed  by  and  between  the  parties  hereto,  that 
said  party  of  the  first  part  shall  deduct  from  the  salary  and 
expenses  af  said  second  party  such  proportion  thereof  as  cor- 
responds to  the  time  lost  by  said  party  of  the  second  part  with- 
out the  fault  of  said  party  of  the  first  part. 

**It  is  further  agreed  by  the  parties  hereto  that  said  party 
of  the  first  part  has  the  right  and  privilege  to  terminate  the 
employment  of  said  party  of  the  second  part  at  any  time  if 
said  party  of  the  first  part  ceases  to  do  business  or  if  said  busi- 
ness does  not  justify  the  further  employment  of  said  second 
party. 

"It  is  further  agreed  by  and  between  the  parties  hereto  that 
said  Robert  S.  Jennings,  party  of  the  second  part,  shall  not 
engage  in,  or  work  for,  any  other  premium  stamp  company,  or 
any  discount,  coupon,  or  premium  stamp  concern,  in  "any  one 
of  the  cities,  counties  or  states  named  as  follows,  Ohio,  Indiana 
and  Kentucky,  and  where  said  party  of  the  first  part  is  now 
or  hereafter  shall  be  engaged  in  business,  for  the  period  of 
eighteen  months  after  the  employment  of  said  party  of  the  sec- 
ond part  by  said  party  of  the  first  part  shall,  for  any  reason 
whatsoever,  cease. 
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**In  witness  whereof,  the  said  parties  hereto  have  sif?ned  their 

names,  at  Columbus,  Ohio,  this day  of  June,  1903. 

''Robert  S.  Jennings. 
''Merchant's  Premium  Stamp  Co., 
'*Per  G.  A.  Bethel,  Mgr, 
**  Signed  in  presence  of 
''Bess  Jinks.'' 

October  30,  1903,  Bethel  filed  a  petition  in  the  Common  Pleas 
Court  of  Franklin  County,  alleging  that  pursuant  to  the  above 
agreement  Jennings  entered  his  employment  on  the  9th  of  June 
and  continued  until  the  8th  of  October,  1903,  "when  said  em- 
ployment ceased'';  that  ** during  said  employment  defendaHt 
(Jennings)  was  instructed  in  all  matters  concerning  plaintiff's 
said  business,  and  became  acquainted  with  most  of  plaintiff's 
merchants."  Then  follow  allegations  that  Jennings  has  threat- 
ened to  injure  plaintiff's  businessi,  and  has  in  violation  of  his 
agreement  engaged  in  the  premixmi  stamp  business  in  Colum- 
bus, etc. 

Upon  this  petition  Bethel  obtained-  a  temporary  restraining 
order  restraining  Jennings  "from  performing  any  act  or  acts 
to  the  injury  of  plaintiff's  business,  and  from  joining  in,  or 
working  for,  any  premium  stamp  company  or  any  discount, 
coupon  or  premium  stamp  concern  within  the  state  of  Ohio, 
until  the  further  order  of  this  court."  Defendant  demurred 
to  the  petition,  but  same  was  overruled. 

A  motion  to  dissolve  said  restraining  order  was  then  filed 
in  behalf  of  Jennings,  heard  upon  aflBdiavits  and  a  deposition 
of  plaintiff,  and  overruled. 

A  motion  for  a  new  trial  was  also  overruled,  and  the  case 
came  to  this  court  upon  a  petition  in  error  to  reverse  the  said 
judgment  of  the  common  pleas  court. 

In  our  opinion  the  contract  above  quoted  is  so  harsh  and 
unconscionable  that  it  ought  not  to  be  enforced  by  a  court  of 
equity  in  behalf  of  Bethel. 

It  undertakes  to  bind  Jennings  for  two  years,  but  does  not 
bind  Bethel  for  more  than  a  week.  The  discretion  as  to  the 
termination  of  the  arrangement  is  wholly  with  Bethel  who  may 
dischai^e  Jennings  without  good  cause   (as  is  claimed  in  this 
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case)  and  the  latter  not  only  has  no  redress,  but  is  prohibited 
for  eighteen  months  thereafter  from  engaging  in  a  similar  busi- 
ness— no  matter  whether  Bethel  continues  in  that  business  or 
not.    Paragon  OH  Co.  v.  Hamilton,  5  N.  P.,  23. 

The  petition  does  not  allege  any  incompetenee  or  unfaithful- 
ness on  the  part  of  Jennings,  nor  any  cessation  of  or  decrease 
in  the  business,  such  as  would  render  the  further  employment 
of  Jennings  unnecessary  or  unprofitable ;  nor  any  reason  what- 
ever for  his  discharge. 

We  think,  therefore,  that  the  court  erred  in  overruling  the 
demurrer  to  the  petition,  in  overruling  the  motion  to  dissolve 
the  restraining  order,  and  in  overruling  the  motion  for  a  new 
trial. 

The  judgment  of  the  common  pleas  court  will  therefore  be 
reversed,  and  the  restraining  order  dissolved. 

F.  8,  Monnett,  for  plaintiff. 

Bachman  &  Bachman,  for  defendant  in  error. 
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SUBROGATION  OP  A  LIFE  TENANT  PAYING  VAUD 
ASSESSMENTS. 

[Circuit  Court  of  Lucas  County.] 

Charlotte  Eddy  et  al  v.  William  II.  Leatu,  Adminis- 
trator, ET  AL. 

Decided,  June  18,   1904. 

Subrogation — Voluntary  Payments  of  Valid  Assessments — By  a  Life 
Tenant — Action  to  Enforce  Subrogation — Governed  by  the  Ten- 
Year  Limitation. 

1.  The  doctrine  of  subrogation  rests  generally  upon  the  principle  that 

one  who,  for  the  purpose  of  protecting  his  own  Interest  in  the 
property,  pays  the  debt  or  liability  of  another,  is  entitled  to  and 
may  enforce  all  the  liens  and  securi-ties  of  the  party  to  whom  he 
pays. 

2.  A  life  tenant,  who  under  an  agreement  of  occupancy    pays  certain 

valid  assessments  against  the  property  which  she  is  under  no 
obligation  to  pay,  is  not  a  mere  volunteer  when  it  appears  that 
the  county  treasurer  refused  to  accept  the  general  taxes,  which 
she  was  bound  to  pay,  unless  the  assessments  were  also  paid, 
and  failure  to  nmke  such  payment  would  render  the  property 
liable  to  sale  both  for  taxes  and  assessments;  and  having  paid 
such  assessments,  the  life  tenant  is  subrogated  to  the  lien  of  the 
Assessments,  although  she  paid  them  without  protest,  and  made 
no  demand  therefor  upon  the  owner  of  the  fee  in  remainder  who 
was  liable  for  their  payment  under  the  agreement. 

3.  An  action  to  establish  and  enforce  a  lien  of  an  assessment  is,  under 

the  equitable  doctrine  of  subrogation,  neither  an  action  at  law, 

nor  upon  contract,  nor  one  founded  upon  a  liability  created  by 

statute,  and  is  therefore  governed  by  the  ten-year  limitation  pre-  j 

scril>ed  by  Section  4985,  Revised   Statutes. 

Hull,  J. ;  Parker,  J.,  and  Haynes,  J.,  concur.  j 

Error  to  Lucas  County  Common  Pleas  Court. 

This  action  was  broug'ht  in  the  court  of  common  pleas  by  the 
plaintiffs  in  error,  who  were  plaintiffs  below,  a«:ainst  Hester  | 

Whitlock,  whotwas  then  livins^.    After  the  commencement  of  the  I 

action  she   died,  and  the  action   was  revived  against  William  \ 

H.  Leath,  her  administrator,  and  the  other  defendant,  William 
Whitlock,  husband  of  Hester  Whitlock. 

The  action  was  brought  to  quiet  the  title  of  the  plaintiffs  to 
certain  real  estate  in  the  city  of  Toledo,  of  which  they  claimed 
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to  he  and  were  the  owners  in  fee  simple,  and  the  defendant, 
Hester  Whitloek,  was,  as  stated  in  the  petition,  the  owner  of  a 
life  estate  in  this  property,  by  virtue  of  a  certain  contract  be- 
tween the  parties;  and  it  was  alleged  in  the  petition  that  Hester 
Whitloek  and  her  husband,  William  Wliitlock,  the  original  de- 
fendants, claimed  some  interest  in  the  property  beside  the  life 
estate.  Plaintiffs  prayed  that  Hester  Whitloek  should  be  de- 
creed to  have  a  life  estate  only  in  the  property,  and  that  the 
title  of  plaintiffs  in  remainder  be  quieted  as  to  said  Hester 
Whitloek  and  her  husband,  and  that  it  be  adjudged  that  on  the 
death  of  Hester  Whitloek  the  plaintiffs  were  entitled  to  the  im- 
mediate possession  thereof. 

The  defendant,  Hester  Whitloek,  by  her  answer,  and  her  ad- 
ministrator after  her  death  by  an  amended  answer  and  cross- 
petition,  set  up  her  claims  upon  this  property.  It  is  admitted 
that  Hester  Whitloek  was  holding  it  by  virtue  of  a  contract 
which  gave  her  a  life  estate,  that  the  plaintiffs  were  the  owners 
of  the  fee  simple  in  remainder,  but  a  lien  was  claimed  on  the 
property  for  certain  assessments  that  Mrs.  Whitloek  had  paid 
for  sewers  and  paving  and  sidewalks  while  occupying  the  prop- 
erty, her  claim  being  for  $1,069.82,  which  she  claimed  from  the 
year  1889  down  to  the  commencement  of  the  action  in  March, 
1901.  She  asked  to  have  that  declared  a  lien  upon  the  prop- 
erty, and  that  unless  paid  by  the  plaintiffs  that  the  property 
be  sold  to  satisfy  it. 

Hester  Whitloek  had  been  theretofore  the  wife  of  a  Mr.  Wil- 
cox. After  his  death  she  married  Mr.  Whitloek.  The  plaint- 
iffs were  the  c-hildron  and  only  heirs  of  Wilcox,  and  had  entered 
into  the  contract,  which  I  have  mentioned,  with  Mrs.  Whitloek 
in  regard  to  the  occupancy  of  this  property,  and  it  is  upon  this 
contract  that  the  rights  of  these  parties  are  based.  It  is  as 
follows : 

**In  consideration  of  one  dollar  to  us  in  hand  paid  by  Hester 
Wilcox,  of  Toledo,  O.  (and  love  and  affection),  we,  Charlotte 
Eddy,  Matilda  A.  Lloyd  and  Mary  J.  Waehter,  of  same  place, 
hereby  consent  and  agree  that  the  said  Hester  Wilcox  may  oc- 
cupy, so  long  as  she  lives  or  wishes  to,  the  following  described 
premises,  viz. :  Lot  No.  1560  and  the  southwest  sixty  feet  of  lot 
No.  1561  in  the  Vistula  division  of  Toledo,  Ohio,  subject  to  the 
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condition  that  the  said  Hester  Wilcox  shall  pay  all  the  taxes 
and  assessments  levied  and  assessed  thereon  durin«:  her  said  oc- 
cupancy, other  than  those  for  sewerage,  grading,  paving  or  side- 
walk/' 

There  is  also  a  claim  in  the  cross-petition  for  sidewalks,  and 
one  also  for  sewerage. 

The  contract,  it  will  be  observed,  provides  that  Mrs.  Whitlock 
should  pay  the  taxes  and  assessments  upon  the  property  dur- 
ing her  occupancy,  other  than  those  of  sewerage,  grading,  pav- 
ing or  sidewalks,  and  she  claims  her  lien  upon  and  her  right 
in  the  property  for  the  amount  she  paid  for  sewerage,  grading, 
paving  and  sidewalks.  The  court  of  common  pleas  found  that 
within  ten  years  before  the  commencement  of  the  action,  in- 
eluding  interest  thereon,  she  had  paid  $1,154.32  for  paving  and 
sewer  assessments  against  the  property,  and  it  was  ordered  that 
this  be  made  a  lien  upon  the  property,  and,  if  not  paid,  the 
property  be  sold  to  satisfy  it.  The  claim  for  sidewalk  assess- 
ments was  disallowed  by  the  common  pleas  court  upon  the 
ground  that  at  the  time  they  were  paid  by  Mrs.  Whitlock  they 
had  not  been  levied  and  assessed  upon  the  property,  only  the 
preliminary  notice  having  been  given  to  her;  and  no  cross-pe- 
tition in  error  having  been  filed  by  the  defendants  in  error, 
th-at  question  is  not  before  us. 

It  is  claimed  by  the  plaintiffs  in  error  that  Mrs.  Whitlock 
was  not  entitled  to  this  relief  for  the  reason  that  the  payments 
made  by  her  were  voluntary;  further,  that  she  was  not  entitled 
to  be  subrogated  to  the  lien  of  the  state  or  municipality  for 
the  assessments  that  she  had  paid;  and  further,  that  the  six 
years  statute  of  limitations  applies,  and  that  all  payments  that 
fell  outside  of  six  years  were  therefore  barred,  instead  of  ten 
years,  as  held  by  the  court  of  common  pleas.  We  are  asked, 
therefore,  to  reverse  this  judgment. 

It  is  claimed  that  Mrs.  Whitlock,  in  making  these  payments, 
was  a  mere  volunteer.  The  record  shows  that  the  assessments 
were  all  paid  by  her  or  by  money  furnished  by  her.  The  money 
was  taken  to  the  treasurer's  office  by  her  husband  in  most  in- 
stances, if  not  in  all,  as  appears  by  the  record.  In  our  judg- 
ment the  contention  of  the  plaintiffs  in  error  can  not  be  main- 
tained.   Mrs.  Whitlock  was  occupying  this  property  under  this 
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contract  which  I  have  read.  She  was  bound  by  it  to  pay  the 
general  taxes.  These  assessments  that  were  paid  by  her  it  was 
the  duty  of  the  plaintiffs  in  error  to  pay,  by  virtue  of  this  con- 
tract. They  became  liens  upon  the  property^,  were  put  upon  the 
tax  duplicate,  and  the  property  was  liable  to  be  sold  to  pay 
them.  She  could  not  pay  the  general  taxes  without  paying 
these  assessments.  A  portion  of  the  taxes  due  upon  the  prop- 
erty would  not  be  accepted  by  the  treasurer.  She  was  com- 
pelled either  to  pay  these  assessments  or  to  allow  all  of  the 
taxes  and  assessments  to  go  unpaid,  and  render  the  property 
liable  to  sale,  not  only  for  the  assessments  but  for  the  payment 
of  the  general  taxes.  It  seems  to  us  that  one  who  pays  an 
assessment  under  those  circumstances  can  not  be  called  a  mere 
volunteer — one  who  has  simply  interfered  with  another,  paying 
the  debt  of  another  without  any  reason  for  so  doing.  It  is,  of 
course,  well  established,  that  where  one  is  a  mere  volunteer, 
and  without  any  duty  resting  upon  him,  pays  the  debt  of  an- 
other, he  does  it  voluntarily,  and  has  no  right  of  action,  and 
can  not  recover.  In  our  judgment  Mrs.  Whitlock  was  not  in 
that  situation.  This  contract  existed  between  her  and  these 
parties.  They  did  not  pay  the  assessments  which  they  were 
bound -to  pay,  and  unless  she  paid  them,  these  results  would 
follow.  We  think,  therefore,  that  the  claim  that  she  was  a  mere 
volunteer  can  not  be  sustained. 

It  is  claimed  that  in  any  event  she  was  not  entitled  to  a  lien, 
but  it  is  claimed  for  her  that  she  was  entitled  to  it  by  right  of 
and  under  the  doctrine  of  subrogation. 

The  doctrine  of  subrogation  as  applied  to  this  ease  is  an 
equitable  doctrine,  and  rests  generally  upon  the  principle  that 
where  one  pays  the  debt  of  another,  or  a  claim  against  another, 
to  protect  his  own  interest  in  the  property,  he  is  entitled  to  all  | 

the  liens  and  securities  that  the  party  has  to  whom  he  pays 
the  claim.     In  Joy^^  v.  Dauniz,  55  Ohio  St.,  538,  in  the  first  ' 

paragraph  of  the  syllabus,  this  is  said :  I 

'*As  a  general  rule,  any  person  having  an  interest  in  prop- 
erty subject  to  an  incumbrance  which  may  defeat  or  impair  his 
title,  has  a  right  to  disengage  the  property  by  payment  of  the 
incumbrance,  and  when  he  does  so,  if  the  debt  is  not  one  for 
which  he  is  personally  liable,  he  is  entitled  to  be  subrogated 
to  the  rights  of  the  incumbrancer  against  the  property." 
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It  seems  to  us  that  Mrs.  Whitlock  comes  within  the  rule  laid 
down  by  the  Supreme  Court  in  this  case.  She  had  an  interest 
in  this  property,  a  life  estate,  and  by  reason  of  these  assess- 
ments not  being  paid  they  had  become  a  lien  and  incum- 
brance upon  the  property,  which  was  liable  to  be  sold  for  their 
payment;  and  by  reason  of  their  being  in  default,  as  I  have 
said,  she  was  unable  to  pay  the  general  taxes  upon  the  prop- 
erty, and  in  order  to  protect  her  interest  from  this  incumbrance, 
to  enable  her  to  pay  all  taxes,  she  paid  the  assessments.  It  is  true 
as  argued  by  counsel,  that  she  made  no  demand  of  these  par- 
ties to  pay  these  assessments,  and  it  is  true  that  she  paid  them 
to  the  treasurer  without  protest.  The  fact  that  she  did  not 
protest  can  make  no  difference  in  this  case.  As  between  her 
and  the  treasurer,  or  between  the  property  and  the  treasurer, 
there  was  no  defense  to  these  assessments.  It  is  not  claimed 
that  they  were  invalid,  and  not  a  valid  and  binding  lien  upon 
the  property.  She  could  make  no  defense  in  behalf  of  the  prop- 
erty a^<Tainst  the  treasurer,  and  there  was  no  reason  why  she 
should  protest  to  the  treasurer.  The  city  was  entitled  to  the 
assessments,  she  was  occupying  the  property  as  a  life  tenant 
and  paid  them,  and  thereby  paid  debts  that  were  due  from 
the  plaintiffs  in  error,  thus  relieving  the  property  which  they 
owned  in  fee  simple,  subject  to  her  life  estate,  from  these  liens, 
and  as  a  result  benefited  the  owners  of  the  fee  simple  to  the 
amount  of  the  assessment — something  over  a  thousand  dollars. 

Simmons  v.  Lyles,  73  Va.  (32  Gratt.),  752,  is  very  much  in 
point.  Here  a  widow  was  occupying  the  manor  house  after  the 
death  of  her  husband,  and  paid  certain  taxes  upon  the  prop- 
erty which  she  was  not  bound  to  pay,  but  they  were  a  lien  upon 
the  property,  and  it  was  held  that  she  was  entitled  to  be  paid 
the  amount  of  the  taxes  whioh  she  had  paid,  and  that  they  were 
a  lien  upon  the  property.    The  court  say  on  page  762 : 

*' Subrogation  is  the  creature  of  the  chancery  courts.  It  is 
not  founded  upon  any  idea  of  contract,  but  upon  principles  of 
equity  and  good  conscience.  It  is  a  mode  which  equity  adopts 
to  compel  the  ultimate  discharge  of  a  debt  by  him  who  in  good 
conscience  ought  to  pay  it  (Brandt,  Suretyship,  Section  260). 
It  is  not  essential  that  the  party  invoking  the  remedy  should 
technically  occupy  the  position  or  relation  of  surety  for  the 
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debt.    It  is  enouojh  that  he  is  required  to  pay  for  his  own  pro-  ] 

tection  and  indemnity,  or  to  relieve  his  estate  of  a  subsisting 

lien  or  incumbrance  accruing  by  operation  of  law,  or  created 

by  act  of  the  party  in  whose  behalf  the  payment  is  made.    The  ' 

appellant,  in  paying  the  taxes,  can  not  be  considered  a  volun-  j 

toer.     The   property  of  which  she   had   possession   under  the 

statute  was  debtor  to  the  state,  and  she  h^d  the  right  to  make 

the  payment  for  her  own  protection  and  indemnity,  and  to  look 

to  the  property  for  reimbursement." 

Mrs.  Whit  lock  was  situated  very  similarly  to  the  party  in  the 
Virginia  case.  It  seems  to  us  entirely  equitable  and  just  that 
these  assessments  that  were  paid  by  her,  and  whieh  ought  to 
have  been  paid  by  the  plaintiffs  in  error,  the  payment  of  which  ' 

protected  their  estate  as  well  as  hers,  should  be  repaid  to  her, 
or  her  estate,  and  should  be  held  to  be  a  lien  upon  the  prop- 
erty. 

It  is  claimed,  however,  that  all  the^e  payments  were  made 
six  years  before  the  commencement  of  the  action,  and  are 
barred  by  the  statute  of  limitations.  It  is  urged  that  the  six 
years  statute.  Section  4981,  Revised  Statutes,  governs  this 
case.     It  is  as  follows: 

** Within  six  years: 

**An  action  upon  a  contract  not  in  writing,  either  express  or  | 

implied. 

**An  action  upon  a  liability  created  by  statute,  other  than  a 
forfeiture  or  penalty.''  I 

It  is  claimed  by  defendants  in  error  that  Section  4985,  Re- 
vised Statutes,  applies: 

**An  action  for  relief  not  hereinbefore  provided  for  can  only 
be  brought  within  ten  years  after  the  cause  of  a<^tion  accrues," 

The  court  below  held  that  the  ten  year  statute  applied  and 
not  the  six  year  statute,  and  allowed  all  coming  within  the  ten 
years,  to  the  amount  of  $1,134.32. 

Mrs.  Whitlock  based  her  action  upon  her  right  of  subroga- 
tion. It  is  not  an  action  at  law,  but  she  is  asking  to  have  a 
lien  established  upon  this  property  under  this  equitable  doc-  j 

trine,  and  the  property  held  for  the  payment  of  the  assess- 
ments. We  are  of  the  opinion  that  the  court  of  common  pleas 
was  correct  in  holding  that  the  ten  year  statute  applies,  and 
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not  the  six.  The  six  year  statute  relates  to  actions  upon  con- 
tracts, cither  express  or  implied,  and  upon  liabilities  created  by 
statute  other  than  forfeiture  or  penalties.  Her  right  of  subro- 
gation does  not  rest  upon  contract,  either  express  or  implied. 
Under  the  strict  rules  of  law  she  would  have  no  cause  of  action. 
Her  claim  is  based  upon  the  equitable  doctrine  of  subrogation; 
that  havifcff  paid  the  debts  of  another  under  such  circumstances, 
she  has  t^r  right  to  have  the  benefit  of  whatever  securities  or 
liens  secured  the  debt.  Nor  is  her  claim  an  action  upon  a  liabil- 
ity created  by  statute,  although  the  statute  gave  to  the  treasurer 
a  lien  and  a  right  to  maintain  an  action  for  these  taxes.  We 
think  it  has  been  settled  by  the  Supn^me  Court  of  this  state  that 
the  ten  year  statute  applies. 

A  case  cited  by  plaintiffs  in  error  to  sustain  the  proposi- 
tion that  the  six  year  statute  applies — Tlartmaji  v.  Hnvter,  56 
Ohio  St.,  175,  a  case  that  went  up  from  this  county.  It  is  said 
in  the  syllabus : 

*'A  civil  action  brought  by  the  treasurer  of  a  county  under 
Section  1104,  Revised  Statutes,  to  enforce  assessments  for  the 
construction  of  township  ditches,  is,  by  the  second  clause  of 
Section  4891,  Revised  Statutes,  barred  in  six  years  after  the 
cause  of  action  arises.'' 

This  action  was  brought  by  the  treasurer,  as  appears  from 
the  syllabus,  under  Section  1104,  Revised  Statutes,  to  collect 
assessments  and  subject  the  property  to  the  payment  of  them, 
to  enforce  a  lien  against  the  property.  The  action  was  brought 
according  to  the  provisions  of  this  seetion,  and  was  based  upon 
it,  and  the  Supreme  Court  held  that  it  being  such  an  action, 
the  treasurer  was  within  the  limitations  of  Section  4891,  Re- 
vised Statutes,  the  same  as  any  individual,  and  that  therefore 
the  action  was  barred.  This  action  of  Mrs.  Whitlock's  as  set 
forth  in  her  cross-petition  is  not  based  upon  a  statute,  but 
upon  her  right  to  subrogation  and  to  have  the  benefit  of  this 
Hen  that  had  been  created,  and  such  an  action,  we  think,  is  only 
barred  in  ten  years.  Zndlig  v.  IlemerUe,  60  Ohio  St.,  27,  sec- 
ond paragraph  of  syllabus : 

*'An  action  by  a  surety  who  has  paid  the  debt  of  his  princi- 
pal to  be  subrogated  to  a  mortgage  held  by  the  creditor  as  ad- 
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ditional  security  for  such  debt  is  governed  by  Section  4985, 
Revised  Statutes,  and  will  be  barred  by  lapse  of  time,  unless 
brought  within  ten  years  from  the  time  the  cause  of  action 
accrued.'' 

Another  case,  Poe  v.  Dixon ,  60  Ohio  St.,  124,  is  also  in  point 
on  this  question. 

In  this  case  there  is  a  discussion  of  this  question  in  line  with 
Zuellig  v.  Hemcrlie,  supra.  Ncal  v.  Nash,  23  Ohio  St.,  483 
which  is  cited  in  Zwellig  v.  IlemerUe,  has  this  in  the  second 
paragraph  of  the  syllabus : 

**The  statutory  period  of  limitation  applicable  in  such  an 
action — it  being  for  equitable  relief  only — is  ten  years." 

The  court  say  on  page  490  of  the  opinion : 

**A  judgment  on  a  contract,  expressed  or  implied,  is  not 
sought;  nor  is  the  relief  sought  based  on  a  contract  as  the 
ground  of  an  original  recovery,  but  it  rests  merely  on  the  just 
right  of  the  surety  to  a  judgment  already  existing.  The  action 
is  grounded  on  the  equitable  right  of  the  surety,  whether  by 
assignment  of  the  creditor  or  by  subrogation  merely,  to  stand  in 
the  shoes  of  the  creditor  in  the  judgment  against  his  principal, 
and  in  the  place  of  the  creditor,  to  enforce  it  against  him. 
The  action  is  brought  to  assert  this  equitable  ownership  of  the 
judgment,  and,  being  dormant,  to  revive  and  enforce  it  in  favor 
of  the  party  justly  entitled  to  it.  The  action,  therefore,  being 
purely  equitable  in  its  character,  and  not  seeking  a  recovery  on 
an  implied  contract,  is  not  controlled  by  the  limitation  of  six 
years." 

It  is  said  this,  perhaps,  was  dictum,  and  not  necessary  to  be 
said  by  the  court  in  deciding  that  case,  but  Judge  Bradbury 
refers  to  it  in  Zuellig  v.  Ilemerlie,  supra,  as  sound  doctrine, 
and  whether  dictum  or  not,  worthy  of  eonsider-ation  by- the 
court  and  of  being  followed  by  it.  The  theory  that  the  lien 
was  assigned  to  Mrs.  Whitlock,  and  that  therefore  her  right 
would  fall  at  the  end  of  six  years,  is  not  sound,  but  her  right 
of  subrogation  is  based  upon  this  equitiible  principle,  and  her 
action  is  founded  on  that,  and  not  upon  any  contract,  express 
or  implied,  nor  upon  a  statutory  liability. 

The  judgment  of  the  court  of  common  pleas  will  be  affirmed. 

Ki7ig  &  Tracey,  for  plaintiff  in  error. 

Potter  i&  Potter,  for  defendants  in  error. 
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PROVISIONS  OP  A  WILL  CONSTRUED. 

[Circuit  Court  of  Pike  County.] 

Ethel  McDaniels  et  al  v.  Prank  M.'  Hays. 

Decided,  May,  1905. 

Wills— Technical  Words  and  Words  of  Limitation— '"Heirs"-^** Share" 
— '*Residuum** — Clauses  Cutting  Down  an  Estate — Must  be  Clear 
and  Unambiguous — Vested  Remainder. 

The  ^vord  "heirs"  as  used  in  the  will  under  consideration  is  not  a 
word  of  limitation;  and  it  is  manifest  that  .the  testator  intended 
to  dispose  of  a  vested  Interest  in  the  property  devised,  and  the 
ambiguity  found  in  a  subsequent  Item  of  the  will  can  not  be  held 
to  authorize  a  cutting  down  of  the  Interest  so  conveyed. 

Jones,  J.  (orally) ;  Cuerrington,  J.,  and  Walters,  J.,  con- 
cur. 

This  case  was  brought  on  error  into  this  court  from  the  court 
of  common  pleas.  The  petition  in  the  court  below  was  filed  by 
the  three  children  of  Isaac  W.  Hays,  asking  for  the  recovery 
of  certain  real  estate,  to  set  aside  the  deed  that  Prank  M.  Ilays 
had  received  from  Isaac  W.  Hays,  or  to  have  the  court  of  com- 
mon pleas  pronounce  it  null  and  void. 

The  title  of  the  defendant  rests  upon  the  construction  of  the 
will  of  one  James  W.  Hays,  who  died  in  May,  1895,  leaving  a 
will  that  was  executed  in  1890,  and  a  codicil  thereto  which  was 
executed  in  1895.  The  petition  s.jts  forth  a  portion  of  said  will 
sufficient  to  have  the  court's  construction  as  to  the  title  of  the 
property  in  question. 

The  petition  alleges  that  by  the  terms  of  **Item  1"  of  this 
will,  James  W.  Hays  gave  to  his  wife,  Aurilla  Hays,  certain  real 
and  personal  property  during  her  life;  that  what  is  termed  the 
home  farm,  consisting  of  two  tracts  of  one  hundred  acres  and 
ninety-three  acres,  respectively,  was  given  by  the  provision  of 
'*Item  1"  to  his  two  sons,  Frank  M.  Ilays  and  Isaac  W.  Hays, 
the  petition  setting  forth  the  terms  of  that  item,  as  well  as  ilie 
two  following  items  of  that  will. 
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The  petition  alleges  that  by  *'Item  3''  of  the  will,  the  testa- 
tor provided  that  if  either  of  his  said  sons  should  die  before  his 
said  wife,  then  the  share  of  said  deceased  son  shall  go  to  his 
heirs. 

It  appears  that  Isaac  conveyed  the  ninety-three  acre  tract,  or 
attempted  to  convey  the  same,  to  his  brother  Frank,  February 
25,  1901.  That  on  June  7,  1901,  Isaac  W.  Hays  predeceased  his 
mother,  who  died  in  August,  1904,  so  that  the  question  arises 
in  this  case  whether  or  not  under  the  terms  of  this  will  Isaac 
W.  Hays  had  such  vested  interest  devised  to  him  by  *'Item  I"" 
that  he  could  convey  the  same;  or,  if  he  died  before  his  mother, 
whether  he  had  any  interest  that  he  could  convey? 

A  demurrer  was  interposed  to  the  petition  in  the  common 
pleas  court  and  was  sustained,  and  it  is  to  the  action  of  the  lower 
court  in  sustaining  that  demurrer  that  error  is  predicated  here. 

The  will  of  the  testator,  James  W.  Hays,  has  been  attached  to 
the  petition  as  an  exhibit,  and  made  a  part  of  the  pleading.  The 
first  contention  of  the  defendant's  counsel  is,  that  the  technical 
word  **heirs''  contained  in  **Item  3"  of  Ihis  will  is  a  w^ord  of 
limitation  merely,  and  that  the  property  given  to  Isaac  W. 
Hays  in  the  prior  item  of  the  will  is  a  vested  intei^est.  Without 
discussion  it  is  sufficient  to  say  that  the  word  ** heirs*'  used  in 
**Itcm  3'*  of  this  will  is  not  a  w.nd  of  limitation.  It  is  true 
these  technical  words  may  be  sometimes  construed  as  words  of 
limitation,  but  in  this  will  there  is  no  question  in  our  minds  but 
that  in  the  event  of  the  death  of  Isaac  W.  Hays  before  his 
mother,  then  the  property  referred  to  in  **Item  3"  reverted  to 
his  heirs,  or,  in  this  case,  to  his  children.    **Item  3'*  reads: 

''If  either  of  my  said  sons  should  (W  before  the  decease  of 
my  said  wife,  then  the  share  of  said  deceased  son  shall  go  to  his 
heirs.'' 

It  was  the  devise  of  the  testator  in  **Item  3"  in  the  event  of 
the  sons  dying  before  the  mother,  the  property  was  to  become 
the  property  of  the  children.  Had  this  will  been  prepared  prior 
to  1840,  before  the  rule  in  Shelley's  case  was  abrogated  as  to 
wills,  the  claim  of  the  counsel  for  the  defendant  in  this  casQ 
Plight  probably  be  sustained. 
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It  is  claimed  by  the  plaintiffs,  the  children  of  Isaac  W.  Hays, 
that  there  is  uo  vested  remainder;  or,  if  so,  that  it  was  divested 
by  '*I^em3.'' 

*'Item  1"  of  the  will  gives  to  the  testator's  wife,  Aurilla 
Hays,  all  of  his  property  wherever  situate,  and  at  his  death  or 
after  her  death,  if  she  survives  him,  the  testator  devisee  the 
one  hundred-acre  tract  to  Frank  M.  Ilays  and  the  ninety-three- 
acre  tract  to  Isaac  W.  Hays.  This  would  create  a  vested  re- 
mainder. And  if  there  is  nothing  else  in  this  will  divesting  the 
property  given  in  **Item  1,''  Isaac  W.  Hays  and  Frank  M.  Hays 
have  such  a  vested  interest  therein  that  they  could  convey. 

Now  then  in  considering  the  will  in  view  of  what  I  have  said, 
does  ''Item  1"  convey  a  vested  remainder  in  these  two  tracts 
of  land,  or  especially  in  the  tract  mentioned  in  this  case,  namely, 
the  ninety-three-acre  tract  of  Isaac  W.  Hays.  And  does  **Item 
3"  take  away  or  cut  down  such  interest  as  may  have  been  vested 
in  Isaac  W.  Hays  ?    *  *  Item  1 ' '  reads  as  follows : 

**At  the  death  of  my  said  wife,  or  in  the  event  she  shall  again 
marry,  or  if  I  survive  her,  then  at  my  death,  I  give  and  de- 
vise the  farm  on  which  I  reside,  containing  one  hundred  and 
ninety-three  acres  more  or  less  (being  in  two  tracts,  one  of  one 
hundred  acres  and  the  other  ninety-three  acres)  to  my  two  sons, 
Frank  M.  Hays  and  Isaac  W.  Hays,  in  the  following  manner, 
to-wit:  the  said  one  hundred-acre  tract  (a  part  of  said  home 
farm  as  aforesaid)  I  give  to  my  said  son,  Frank  M.  Hays,  to- 
gether with  the  right  to  use  the  cribs  and  stable  standing  on  said 
ninety-three  acre  tract,  in  common  with  his  brother  Isaac  W. 
Hays.  The  said  ninety-three-acre  tract  being  commonly  known 
ns  the  **Prather  tracf  and  on  which  my  residence  stands,  I  give 
to  my  said  son,  Isaac  W.  Hays,  subject  to  the  use  of  said  cribs 
and  stable  given  to  his  bother  Frank  M.  Hays.  I  give  the  exclu- 
sive use  to  a  certain  granary  in  said  crib  on  said  farm  of  ninety- 
three  acres  to  my  said  son,  Frank  M.  Hays;  the  rights  hereby 
given  to  my  said  two  sons,  I  wish  them  to  have  so  long  as  they 
own  said  farms." 

Taking  that  item  itself,  we  have  no  question  but  that  this  item 
gives  a  vested  remainder  to  the  two  sons,  and  that  under  the 
ordinary  rules  governing  the  construction  of  wills,  Isaac  W. 
Hays  would  have  the  remainder  in  fee  simple.    And  having  a 
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vested  remainder,  he  would  have  a  right  to  sell  the  farm  or  to 
deal  with  it  as  his  own,  subject  to  the  life  estate  of  his  mother. 
It  is  claimed  that  the  words  ''following  manner''  referred  to  in 
this  item,  referred  to  the  property  given  in  **  Items  2  and  3." 
Evidently  the  testator  intended  to  refer  to  the  granary  and  the 
stables  and  the  manner  they  should  be  used.  **I  give  and  devise 
the  fariji  containing  193  acres  to  my  two  sons,  Frank  M.  Hays 
and  Isaac  W.  Hays,  in  the  following  manner,  to-wit:"  And 
then  defining  the  manner  in  which  they  were  to  be  used.  Frank 
was  to  have  the  use  of  certain  buildings  upon  the  ninety-three- 
acre  tract  devised  to  Isaac  W.  Hays.  It  is  to  this  use  we  think 
these  words  referred. 

The  contention  arises  upon  ** Items  2  and  3'*  of  this  will. 
**Item  2''  provides  that  at  the  death  of  the  testator's  wife,  or  in 
the  event  that  she  should  marry  again,  or  if  the  testator  sur- 
vive, then  at  his  death  he  bequeathes  the  real  estate  and  chattels 
to  his  two  sons,  ** share  and  share  alike."  Or  if  he  should  there- 
after make  an  advancement,  then  an  account  should  be  taken  of 
the  advancement  made  to  his  sons,  and  that  a  balance  should  be 
struck,  so  that  one  should  have  a  lien  upon  the  undivided  in- 
terest of  the  other  provided  in  Item  2. 

* '  Item  3 ' '  reads  as  follows : 

**If  either  of  my  said  sons  should  die  before  the  decease  of  my 
said  wife,  then  the  share  of  said  deceased  sons  shall  go  to  his 
heirs." 

The  crucial  point  in  the  case,  the  main  and  only  question  in 
the  case  in  our  judgment,  is  what  was  the  intention  of  the  tes- 
tator when  he  used  the  word  *' share"  in  **Item  3"?  Did  he 
refer  to  the  entire  bequests  devised  to  his  children,  or  did  he 
refer  to  the  residue  named  in  *'Item  2"  of  the  will? 

Taking  the  will  by  the  four  corners,  we  have  given  to  the  will 
the  construction  that  the  word  ** share"  must  refer  to  the  pron- 
erty  described  in  '*Item  2."  The  reading  of  **Item  1"  would 
bear  this  conclusion. 

Now,  he  has  devised  specifically.  The  testator  has  given  to 
Frank  the  one  hundred-acre  tract,  and  the  ninety-three-acre 
tract  to  his  son  Isaac.     The  division  of  the  one  hundred  and 
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ninety-three-acre  farm  has  been  consummated  in  **Item  1."  He 
has  disposed  of  that  property. 

The  testator  then  takes  up  another  matter,  the  residuum  of 
the  estate,  the  two  farms,  the  **Hill  farm''  and  ** Fayette  county 
farm"  and  a  certain  amount  of  personal  property.  He  devises 
this  residuum  **share  and  share  alike,"  and  in  this  item  is  the 
only  place  that  **share"  is  found  excepting^  in  **Itom  3"  of  the 
will.  He  refers  to  it  as  an  ''undivided  interest,"  but  he  can  not 
refer  to  the  personal  property,  because  he  is  unable  to  say  what 
would  be  the  share  upon  distribution,  because  of  the  fact  that 
advances  on  security  debts  may  have  been  made.  So  that  it 
would  be  very  proper  to  refer  to  the  residuum  as  the  ''shares" 
of  the  two  sons  in  this  property.  Having  made  a  specific  divi- 
sion of  the  homestead  into  two  farms,  it  is  very  evident  thq,t 
said  Isaac  W.  could  have  no  "share"  in  Frank's  farm,  and  that 
Frank  could  have  no  "share"  in  the  ninety-three-acre  tract  of 
Isaac  W.  Hays.  But  a  share  could  be  had  in  "Item  2"  of  this 
will,  because  the  residuum  could  come  under  the  provision  that 
the  other  two  farms  should  be  sold  for  the  payment  of  the  debts, 
and  he  might  have  had  in  his  mind  the  "shares"  that  might 
come  into  the  hands  of  the  executrix.  Then  if  "Item  3"  had 
been  stricken  out  of  the  will,  or  if  we  may  consider  it  as  a  part 
of  "Item  2"  (as  it  follows  immediately  after  "Item  2"),  there 
can  be  no  doubt  that  the  "share"  referred  to  is  the  share  named 
in  "Item  2."  Their  coming  so  closely  together  leads  us  to 
believe  that  they  were  considered  as  a  part  of  one  another. 
Again  he  referred  to  said  share  as  "/7ie  share."  "If  either  of 
my  said  sons  should  die  before  the  decease  of  my  said  wife,  then 
the  share  of  my  said  son  shall  go  to  his  heirs."  What  share  was 
"the  share,"  that  he  referred  to,  if  not  the  share  mentioned  in 
the  clause  preceding,  known  as  "Item  2"  of  the  will? 

Then  again,  from  the  will  it  appears  that  the  testator  had 
set  apart  this  home  farm  for  his  two  sons.  In  the  will  he  re- 
fers to  the  farm  in  the  following  terms,  "that  the  right  hereby 
given  to  my  said  two  sons,  I  wish  them  to  have  so  long  as  they 
own  said  farms."  And  later  in  the  codicil  of  the  will,  drawn 
five  years  after  this  will,  he  has  referred  to  one  of  these  farms 
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bequeathed  to  Frank,  as  the  one  that  he  had  ** specifically"  de- 
vised to  Frank  M.  Hays.  And  necessarily  he  has  provided,  and 
has  evidently  thought,  that  he  wanted  to  make  a  change  on  the 
stable  for  the  convenience  of  his  two  sons,  and  has  provided 
that  a  suitable  stable  shall  be  erected  on  that  part  of  said  farm 
** specifically  devised''  to  his  said  son,  Frank  M.  Hays.  And 
he  has  provided  that  a  crib  that  stands  on  the  ninety-three-acre 
tract  be  removed,  i.  e.,  **to  remove  thirty  feet  of  the  crib  that 
stands  on  the  east  side  of  said  ninety-three-acre  tract  and  place 
it  on  the  most  suitable  location  on  the  farm  devised  to  my  said 
son  Frank  M.  Hays.'* 

Throughout  the  will  we  think  it  was  the  intention  of  the  tes- 
t/ator  when  he  used  the  word  "share"  in  the  way  that  he  did, 
to  use  it  in  connection  with  the  residuum  alone.  This  is  our  con- 
struction, and  we  think  that  we  are  aided  by  the  cases  that  have 
been  cited  from  Connecticut  and  Virginia. 

In  the  case  of  Turner  v.  Balfour,  62  Conn.  Rep.,  89.  there  was 
a  specific  devise  to  the  devisee  of  the  real  estate  known  as  the 
Geer  house  to  a  grandson,  Robert  Balfour.  Item  10,  following, 
provided  that — 

*' After  the  payment  of  my  said  debts  and  funeral  expenses 
and  the  preceding  legacies  and  devises,  I  give,  devise  and  be- 
queath half  the  rest  and  residue  of  my  estate,  of  whatever  kind 
and  wherever  situate,  to  my  son  David  Balfour,  to  have  and  to 
hold  the  same  during  his  life,  and  at  his  death  his  share  goes  to 
my  grandson,  Robert  Balfour,  to  him  and  his  heirs  forever.  The 
other  half  of  said  rest  and  residue  of  my  estate  I  give,  devise  and 
bequeath  to  my  son  Thomas  Balfour,  to  him  and  his  heirs  for- 
ever." 

**Item  11.  In  case  my  said  grandson,  Robert  Balfour,  dies 
leaving  no  issue,  I  give,  devise  and  bequeath  his  share,  above 
indicated,  to  my  six  children,  share  and  share  alike." 

Now  in  that  case,  the  court  has  held  that  it  refers  only  to 
the  residuum,  and  does  not  relate  back  so  as  to  include  Robert 
Balfour's  prior  specific  devise.  The  judge  in  deciding  this  case 
lays  down,  as  one  of  the  rules  of  construction,  that  when  in 
the  contents  of  a  will  a  word  has  been  used  in  a  particular  man- 
ner as  is  found  to  have  been  used  by  the  testator,  it  is  to  have 
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the  same  nieaninj^f  when  used  in  another  part.    To  use  the  lan- 
cjuajije  of  the  judge,  I  will  j^ive  a  quotation  as  follows: 

**It  is  a  familiar  rule  of  construction  that  when  a  word  is 
used  in  one  part  of  a  will  with  a  certain  meanint?,  it  is  to  have 
the  same  meaninj^  in  another  part  of  the  will  unless  the  context 
shows  that  it  must  have  a  different  one.  We  are  led  then  to  be- 
lieve that  when  the  testator  used  the  word  *  share'  in  the  eleventh 
paraprraph  of  his  will  he  intended  precisely  the  same  thing:  that 
he  had  indicated  by  that  word  in  the  tenth  parasrraph,  that  is, 
an  undivided  half  of  the  rest  and  residue  of  his  estate,  and  that 
he  did  not  intend  the  share  mentioned  in  the  eleventh  para<?raph 
to  include  the  devise  to  Robert  in  the  ninth  parap:raph  of  the 
will.  The  meaninc;  of  the  word  'share,'  the  rule  of  construction, 
and  the  words  of  the  will  all  concur  to  brin«:  us  to  the  same 
conclusion.*' 

Now  in  the  will  of  James  W.  Hays,  he  had  taken  the  residue 
and  created  a  **hotch  potch,"  which  he  had  f?iven  to  his  sons,  or 
what  would  be  left  after  his  debts  were  paid.  The  word  ** share" 
immediately  following  in  **Item  3"  we  think,  both  on  principle 
and  authority,  that  the  rule  should  apply  that  he  used  the  word 
in  a  similar  sense  as  in  **Item  2"  of  the  will.  Ordinarily  the 
word  ** share"  applies  to  personal  property. 

It  is  one  of  the  rules  of  construction,  that  when  an  estate  has 
been  devised  clearly  and  explicitly  by  the  devisor,  then  before 
that  estate  can  be  cut  down,  the  clause  cutting  it  down  must  be 
asi  clear  and  unambiguous  as  the  clause  making  the  devi»\ 
There  is  some  ambiguity  in  '*Item  3"  of  this  will.  There  must 
be  clear  and  unambiguous  terms  to  cut  down  the  inten^st  con- 
veyed by  the  testator;  that  hasn't  been  done  in  this  case,  and 
we  think  that  is  one  of  the  rules  of  construction  that  could  hp. 
applied  in  the  case  here. 

In  the  case  of  Barksdale  v.  White,  26  Am.  Rep.,  p.  344,  in  his 
opinion  Judge  Rome  quotes  this  rule  of  construction,  namely: 

**The  testator  having  dispased  of  a  matter  in  a  prior  item  of 
the  will  and  not  referring  to  it  again  in  subsequent  items  of  the 
will,  he  is  presumed  to  have  dismissed  it  from  his  mind  and 
will  not  be  construed  to  have  resumed  the  former  unless  his 
expression  to  that  effect  be  clear  and  unequivocal." 
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By  **Item  1"  of  the  will  the  testator  had  devised  the  home 
farm  to  his  two  children,  and  the  subject  was  never  again  taken 
up  either  by  **Item  2  or  3"  of  the  will.  This  rule'of  construc- 
tion applies  here,  that  the  testator  having  devised  the  home  farm 
and  not  again  referring  to  it,  had  intended  to  dispose  of  a  vested 
interest  in  the  property,  and  hence  it  is  not  affected  by  '*Item 
3"  of  this  will. 

We  think  that  the  court  of  common  pleas  in  giving  a  vested 
interest  to  the  defendant,  Prank  M.  Hays,  did  not  err,  and  the 
judgment  of  the  court  will  be  affirmed  without  penalty,  and  the 
entry  may  be  so  made. 

Sanderson  &  Post,  for  plaintiff  in  error. 

Dougherty  &  Moore  and  Eylar  &  Douglas^  for  defendant  in 
error. 


COMMISSIONS  FOR  SECURING  PURCHASER. 

[Circuit  Court  of  Lucas  County.] 

Archibald  M.  Bowman  v.  Louis  E.  Hartman,  Frederick  H. 

Hartman  and  Prank  Sparks,  Partners   Doing  Business 

Under  the  Name  op  Hartman  Brothers  &  Sparks. 

Decided,  March  28,  1905. 

Contract — Commission  to  he  Paid  for  Finding  a  Purchaser — Vendor 
Retains  Right  to  Conduct  Negotiations — Negotiations  Suspended 
— Aftervmrd  Part  of  Property  Sold  to  Same  Party — Commission 
Payable,  When — Agency — Evidence. 

1.  While  evidence  as  to  efforts  made  by  an  agent  to  carry  through 

negotiations  for  the  sale  of  land  is  competent  in  a  suit  by  the 
agent  to  recover  a  commission,  yet  the  refusal  of  the  trial  court 
to  admit  such  evidence  does  not  constitute  reversible  error,  where 
it  appears  that  the  only  duty  of  the  agent  under  his  contract  with 
the  vendor  was  to  produce  a  purchaser,  and  the  fact  that  the  pur- 
chaser was  introduced  by  the  agent  is  not  in  dispute. 

2.  Where,  after   the   introduction   of  the  purchaser,  negotiations   are 

carried  on  between  the  vendor  and  the  purchaser  which  finally 
result  in  a  sale  of  a  large  jMurt  of  the  property,  the  agent  is  entitled 
to  a  commission  on  the  part  sold;  and  the  fact  that  the  negotiations 
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were  dropped  without  notice  to  the  agent,  and  after  a  considerable 
interval  were  renewed,  would  not  affect  his  rights  in  the  premises. 

IIaynes,  J. ;  Hull,  J.,  and  Parker,  J.,  concur. 

This  case  comes  before  us  upon  petition  in  error.  Some  days 
since  we  went  throuj?h  this  record  and  read  it  very  carefully, 
examined  the  arguments  of  counsel  and  authorities  and  came  to 
the  conclusion  which  I  will  now  announce. 

It  appears  from  the  pleadings  and  evidence  in  the  ca.se,  that 
in  May,  1903,  the  defendants  in  error  were  th«  owners  of  cer- 
tain property  situate  in  Wood  county,  and  perhaps  also  in 
Sandusky  county,  used  for  the  production  of  oil  on  which  were 
located  in  the  neighborhood  of  one  hundred  oil  wells.  The 
plaintiff  in  error  was-  at  that  time  employed  in  this  city  about 
the  offices  connected  with  the  Buckeye  Pipe  Line  Company; 
was  familiar  with  oil  matters  and  oil  men  to  a  large  extent,  and 
at  or  about  this  date  he  had  some  conversation  with  the  defend- 
ants in  regard  to  the  furnishing  to  them  of  a  purchaser  for 
their  oil  property  and  that  conversation  resulted  in  an  agree- 
ment whereby  Bowman  was  to  furnish  a  purchaser  for  the  oil 
property  and  the  defendants  agreed  to  pay  Bowman  therefor 
a  commission  of  three  per  cent,  upon  the  amount  for  which  the 
property  should  be  sold.  Subsequently  the  property  was  sold — 
but  not  all  of  it — there  being  a  certain  number  of  wells  omitted 
from  the  sale.  By  the  terms  of  the  understanding  between  the 
parties  at  the  time  this  agreement  was  made,  the  plaintiff  was 
only  to  produce  a  purchaser;  the  property  was  to  be  shown 
by  the  defendants,  and  they  were  to  make  the  contract  of  sale. 
No  price  was  named  to  Bowman  for  which  the  property  was  to 
be  sold  no  statement  ma<Ie  with  regard  to  that;  he  had  nothing 
to  do  but  to  produce  a  purchaser  and  introduce  him  to  the  de- 
fendants, who  were  to  carry  forward  their  own  negotiations. 

The  case  came  on  for  trial  in  the  court  of  common  pleas,  was 
heard  upon  the  evidence  of  the  plaintiff,  and  at  the  conclusion 
of  plaintiff's  testimony  the  court  directed  a  verdict  for  the 
defendants,  and  this  is  the  error  that  is  complained  of,  mainly, 
it  being  claimed  that  the  evidence  was  of  such  a  nature  that 
the  case  should  have  gone  to  the  jury.     It  was  claimed  in  the 
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arguments  before  us  that  there  had  been  certain  negotiations 
carried  on  about  May  and  soon  after  that  time,  for  several  days, 
and  that  afterwards  the  trade — ^as  was  claimed  on  behalf  of  de- 
fendants— was  declared  '*off"  or  ended.  On  the  other  hand 
it  was  stated  that  there  was  a  cessation  of  negotiations,  which 
cessation  continued  perhaps  until  September,  when  the  matter 
was  resumed  and  the  sale  was  concluded.  There  was  testimony 
also  tending  to  show  that  during  this  negotiation  in  ^lay,  Hart- 
man  and  the  purchaser,  TJlsh,  came  to  IMr.  Bowman  and  said 
that  they  had  nearly  agreed  upon  a  price  for  the  sale  of  the 
property,  the  offer  on  one  side  being  perhaps  $111,000  or 
$112,000,  and  on  the  other  side  perhaps  $107,000,  there  being 
$4,000  or  $5,000  between  the  parties  and  they  said  that  his 
commissions  would  amount  to  a  considerable  suin  of  money  and 
that  stood  in  the  way  of  a  consummation  of  the  sale  and  they 
asked  him  to  make  a  reduction  and  he  agreed  upon  an  amount 
of  reduction  of  his  commission  if  the  sale  was  carried  through 
of  some  $2,500. 

On  the  trial  of  the  case  in  the  court  below  the  defendant 
offered  certain  testimony  which  the  court  refused  to  allow  to 
go  to  the  jury.  There  were  quite  a  number  of  questions  which 
were  asked  in  regard  to  certain  things  which  werq  done  by  Mr. 
Bowman  in  the  way  of  procuring  charts  of  this  land,  marking 
the  property  and  matter  of  that  kind — ^as  to  what  he  did  in  the 
way  of  giving  information  to  Mr.  Ulsh  in  regard  to  the  prop- 
erty. Now,  in  regard  to  all  of  these  matters — and  I  speak  of 
them  as  a  whole — we  see  no  reason  why  they  might  not  prop- 
erly be  admitted;  indeed,  we  think  if  we  were  hearing  the  ease 
we  should  have  allowed  the  testimony  to  go  to  the  jury.  But, 
at  the  same  time,  the  contract  as  alleged  by  the  plaintiff  stands 
admitted,  by  these  defendants.  It  w^as  not  necessary  to  prove 
the  contract,  and  the  question  in  dispute  is  whether  or  not  the 
contract  has  been  performed  and  whether  the  plaintiff  has  done 
so  much  that  he  is  entitled  to  recover  under  it  We  think 
these  questions  were  not  material  to  the  issue.  They  might  give 
a  little  larger  view  to  the  court  and  jury  as  to  the  position  of 
the  parties  in  the  case,  but  after  all,  if  the  plaintiff  recovers,  it 
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will  not  be  upon  a  statement  of  those  facts  but  upon  the  fact 
that  he  had  made  a  contract  which  was  definite  in  its  terms  and 
capable  of  being  understood,  so  that  as  to  that  evidence  and 
whatever  other  points  there  are  of  evidence  which  were  re- 
fused— or  even  admitted — we  think,  upon  a  careful  survey 
of  the  record,  there  was  no  reversible  error  in  the  action  of  the 
court,  although,  if  the  court  had  permitted  it  to  come  in,  we 
think  it  would  have  been  very  proper. 

Now,  as  I  have  said,  the  court,  at  the  conclusion  of  the 
plaintiff's  testimony,  directed  a  verdict  for  the  defendants. 
In  the  statement  which  was  made  by  the  court  in  the  nature 
of  a  charge  to  the  jury,  giving  its  reasons  for  so  doing,  it 
appears  that  the  principal  ground  at  least  upon  which  it  based 
its  action  was,  that  the  contract  was  a  contract  for  the  sale 
of  the  whole  of  the  property,  or  the  production  of  a  purchaser 
who  would  buy  the  whole  of  the  property,  and  that  inasmuch 
as  some  sixteen  or  seventeen  wells  had  been  left  out  of  the  final 
conclusion  of  the  bargain  and  not  included  in  the  sale,  that 
therefore  the  plaintiff  had  not  performed  the  contract — that  the 
contract  had  not  been  performed  and  the  plaintiff  was  not  in  a 
position  to  recover.  Now,  as  I  have  stated,  the  testimony  shows 
that  there  was  a  cessation  of  these  negotiations,  but  there  was 
testimony  offered  on  the  part  of  the  plaintiff  that  it  was  simply 
a  cessation ;  I  think  the  plaintiff  inquired  of  him  and  was  told 
by  the  purchaser  that  it  was  a  cessation  and  that  it  was  to  be 
resumed  again — at  any  rate,  it  was  resumed  and  was  carried  out 
in  the  manner  stated. 

Now  it  should  be  remembered  in  this  case  that  the  contract 
was  that  plaintiff  was  simply  to  introduce  a  purchaser.  The 
plaintiff  was  not  expected  to  carry  forward  any  of  the  nego- 
tiations: that  was  left  to  the  parties  themselves,  they  prefer- 
ing  to  do  that.  They  fixed  their  own  price;  they  fixed  the 
amount  of  property  that  they  would  sell  him  in  the  contract; 
the  general  agreement  was  that  plaintiff  should  produce  a  per- 
son who  would  negotiate  for  the  purchase  and  he  did  produce 
such  a  person  and  the  negotiations  were  entered  into  and  car- 
ried on  for  a  length  of  time  and  he  finally  revised  the  amount 
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of  his  commission  in  case  it  was  carried  out,  but  the  cessation 
occurred  and  then  the  nep:otiations  w^re  resumed. 

Now  we  think  there  is  evidence  to  show  that  this  contract  was 
never  dropped;  that  these  negotiations  were  never  terminated; 
that  the  plaintiff  was  never  notified  in  any  manner  or  form 
that  the  trade  was  off  or  the  negotiations  ended;  we  think  it 
still  remained,  and  although  the  negotiations  were  not  perfected 
in  a  day,  nor  even  in  a  month,  still  we  think  there  was  evidence 
tending  to  show  that  these  negotiations  were  still  pending  and 
were  resumed  and  carried  on  in  pursuance  of  the  original  nego- 
tiations which  had  been  had,  and  that  the  plaintiff  was  instru- 
mental in  introducing  this  purchaser  to  these  parties  and  that 
the  trade  was  consummated  in  pursuance  of  and  as  a  result  of 
that  introduction. 

A  further  point  was  made  in  the  court  below  that  there  had 
not  been  a  sale  of  the  whole  property;  that  there  had  been  a 
portion  of  the  property  left  out  in  the  final  sale,  and  there  was 
a  citation  of  authorities.  The  case  has  been  argued  before  us, 
and  counsel  for  the  plaintiff  in  error  has  furnished  us  a  brief 
with  a  very  full  citation  of  authorities  and  a  great  many  of 
them  in  regard  to  this  very  question,  and  we  think  he  shows  that 
the  law  is  well  established  that,  where  the  parties  carry  on  the 
negotiations  themselves  and  make  modifications  in  the  contract, 
but  still  make  a  sale  in  pursuance  of  the  original  introduction 
of  the  parties  and  resulting  from  it,  that  the  party  is  entitled 
to  recover  his  commissions  according  to  the  amount  of  property 
that  is  sold. 

Entertaining  those  views,  and  upon  this  statement  and 
upon  these  authorities,  we  are  of  the  opinion  that  the  court  of 
common  pleas  erred  in  directing  a  verdict  by  the  jury  and 
that  the  case  should  have  been  submitted  to  the  jury  upon  the 
evidence  in  the  ease  and  the  law  as  contained  in  the  charge  of 
the  court. 

The  question  of  the  amount  of  damages  to  be  recovered  is  not 
before  us,  and  there  is  nothing  here  that  we  need  to  discuss; 
that  is  a  matter  which  may  arise  during  the  trial  of  the  case, 
to  be  decided  by  the  court.    The  judgment  of  the  court  of  com- 
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mon  pleas  will  therefore  be  reversed,  the  verdict  set  aside  and 
the  case  will  be  remanded  to  the  court  for  a  new  trial  and  other 
proceedings  according  to  law. 

Doyle,  Letuis  <&  Schaufelberger,  for  plaintiff  in  error. 

Mr.  Webster  and  Mr.  0.  Farrell,  for  defendant  in  error. 


LOST  OK  SPOLIATED  WILLS. 

[Circuit  Court  of  Hamil'ton  County.] 

Gibson  v.  Gibson.* 

Decided,  January  16,  1904. 

Wills — Burden  of  Proof — Where   Lost,   Spoliated   or  Destroyed — Evi- 
dence, Circumstantial  and  Direct — Presumption. 

1.  The  burden  is  on  the  proponents  to  satisfy  the  court  that  a  "los-t" 

will  was  in  existence  and  unrevoked  at  the  time  of  the  death  of 
the  testator. 

2.  The  fact  of  the  existence  of  the  will  unrevoked  after  the  death  of 

the  testator  can  be  established  by  presumption  and  circumstan-tial 
evidence  as  well  as  by  direct  evidence. 

3.  The  word  "lost,"  when  used  with  reference  to  an  alleged  last  will 

and  testament  in  a  probate  proceeding,  has  some  of  the  signifi- 
cance of  "spoliated"  or  "destroyed." 

Jelke,  J.;  Swing,  J.,  and  Gipfen,  J.,  concur. 

Error  to  Common  Pleas  Court  of  Hamilton  County. 

There  is  a  failure  of  sufficient  proof  of  fact  and  a  failure  of 
sufficient  balance  of  presumptions  to  satisfy  the  court  that  the 
alleged  will  of  decedent  existed  unrevoked  at  the  time  of  his 
death  and  was  lost,  spoliated  or  destroyed  subsecjuent  to  his 
death. 

True,  a  thing  is  lost  when  **it  has  been  duly  searched  for  and 
can  not  be  found.''  It  is  then  presently  lost,  and  lost  in  ivlation 
to  those  who  are  searching  for  it.     But  the  word  **lost"  here 

•  Affirming  1  N.  P.— N.  S.,  562. 

♦Affirmed  by  Supreme  Court  without  report,  June  13,  1905. 
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must  be  given  some  of  the  signification  of  **  spoliated "  or  *' de- 
stroyed." 

Where  the  time  when  a  thing  is  lost  bears  a  relation  to  the 
time  of  another  fact,  that  is,  the  death,  the  word  **lost"  must  be 
construed  in  relation  to  the  thing  itself,  and  must  mean  when 
the  paper  becomes  substantially  or  for  practical  purposes  non- 
existent. It  will  not  do  to  establish  the  time  of  the  loss  in  re- 
lation to  the  death  by  the  search,  and  say  that  if  vain  search 
had  been  made  on  November  7,  the  will  would  have  been  lost 
before  the  death  and  because  vain  search  was  made  on  November 
9,  the  same  was  lost  after  the  death. 

Lord  St.  Leonard's  case,  L.  R.,  1  Probate  Div.,  232,  is  the 
most  apt  and  powerful  authority  •  counsel  for  proponents  can 
cite,  but  its  effect  is  diminished  by  the  statutes,  Sections  5944 
and  5947,  Revised  Statutes.  It  will  not  be  contended  that  if  it 
clearly  appeared  that  the  paper  had  been  '*lost,  spoliated  or 
destroyed"  prior  to  the  death  without  testator's  knowledge  or 
even  against  his  will,  it  could  be  probated  in  this  proceeding 
under  these  statutes. 

The  time  when  the  alleged  will  became  **lost"  in  relation  to 
the  death  is  here  the  cardinal  issue  of  fact,  hefore  or  after,  and 
the  burden  is  on  proponents  to  '^ satisfy"  the  court. 

The  fact  of  the  paper's  existence  subsequent  to  tlie  death  can, 
like  any  other  fact,  be  established  either  by  presumption  or 
circumstantial  eviden-ce,  as  well  as  by  direct  evidence. 

Evidence  of  decedent's  unchanged  intention,  or  rather  lack 
of  evidence  of  a  changed  intention,  and  of  his  physical  disabil- 
ity, is  circumstantial  and  has  some  probative  force,  but  very 
little  where  the  issue  is  ** existence  of  the  paper  subsequent  to 
the  death"  irrespective  of  intention. 

Giving  this  circumstantial  evidence  weight  enough  to  rebut 
the  presumption  of  revocation,  the  question  of  the  time  when 
the  paper  beeame  lost  pei'sists. 

The  presumption  of  continued  existence  grows  weaker  the 
longer  the  time  elapsed  since  the  paper  was  seen  on  November 
1.  The  presumption  is  stronger  that  the  paper  became  '*lost" 
on  November  7  than  on  November  9, 
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The  balance  is  very  delicate,  but  slij&rhtly  against  the  pro- 
bate of  this  alleged  will.  Proponents  can  not  therefore  prevail, 
since  the  burden  is  upon  them  to  ** satisfy"  the  court. 

Judgment  affirmed. 

Lawrence  Maxwell  and  Charles  P.  Brawn,  for  the  proponents. 

Thomas  B.  Paxton  and  Thomas  B.  Paxton,  Jr.,  contra. 


UNAUTHORIZED  CONFESSION  OF  JUDGMENT  BY 
MUNiaPALITY. 

[Circuit  Court  of  Franklin  County.] 

John  M.  Walcutt  v.  The  City  op  Columbus.* 

Decided,  February  20,  1905. 

Municipal  Corporations — Approval  of  Mayor — Necessary  to  Resolution 
Authorizing  Confession  of  Judgment — Contracts  and  Vested  Rights 
Under — Section  1545-91. 

1.  A  resolution  of  council,  recommending  that  a  compromise  be  ar- 

ranged for  the  settlement  for  a  definite  sum  of  a  claim  against  the 
city,  and  authorizing  the  director  of  law  to  confess  judgment  for 
that  sum  if  'the  offer  of  compromiae  is  accepted,  falls  under  the 
provifiions  of  Section  1545-91,  and  requires  the  approval  of  the 
mayor. 

2.  Where  the  claim  antedates  this  section,  and  the  city  asserts  that 

there  is  nothing  due,  and  the  compromise  agreement  recites  that 
one  consideration  therefor  on  the  part  of  the  city  was  to  escape 
further  costs,  the  plaintiff  has  no  such  vested  right  under  his  con- 
tract as  forbids  the  application  of  a  subsequent  act. 

Wali^rs,  J.;  DusTiN,  J.,  and  Sullivan,  J.,  concur. 

Error  to  the  Court  of  Common  Pleas  of  Franklin  County, 
Ohio. 

The  resolutions  passed  by  the  city  council,  April  13,  1903, 
and  April  27,  1903,  were  of  such  character  that  thoy  fall  within 
the    provisions   of   Section    1545-91,    of   the    Revised    Statutes, 

•  Affirming  Walcutt  v.  Columbus,  1  N,  P.— N.  S.,  225,  which  see  for 
the  facts  of  the  case. 
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where  it  is  provided  that  a  resolution  "involving  the  expendi- 
ture of  money'*  or  ''creating  a  right"  ** shall  before  it  takes 
effect  be  presented  duly  certified  by  the  clerk  to  the  mayor  of 
the  city  for  approval.*' 

These  resolutions  were  not  approved  by  the  mayor,  and,  there- 
fore, never  took  effect. 

The  director  of  law  was  not  bound  by  any  direction  to  him 
contained  in  those  resolutions,  nor  was  the  court  below.  It  be- 
came and  was  the  duty  of  the  director  of  law,  when  the  motion 
for  judgment,  together  with  the  resolutions,  were  presented  to 
the  court,  to  notify  it  of  the  invalidity  of  such  acts  upon  which 
the  request  for  judgment  was  predicated. 

Where  the  contract,  out  of  which  the  claim  arose,  was  en- 
tered into  prior  to  the  passage  of  the  act  requiring  the  mayor's 
approval,  and  a  dispute  arises  as  to  the  amount  due,  the  de- 
fendant asserting  that  nothing  is  due,  and  where  as  part  con- 
sideration for  the  a^^reement  of  compromise  it  was  inserted 
therein,  ''that  as  the  case  had  already  cost  the  city  of  Colum- 
bus several  thousand  dollars  in  costs  and  attorney's  fees,  and 
if  not  settled  is  likely  to  cost  many  thousands  of  dollars  more," 
the  plaintiff  has  no  such  vested  right  under  his  contract,  which 
forbids  the  application  of  the  act  subsequently  passed  requir- 
ing the  mayor's  approval. 

E.  P.  Evans,  O.  E.  Stewart,  F.  A,  Davis  and  Cynis  Euling, 
for  plaintiff  in  error. 

James  M.  Butler,  for  defendant  in  error. 
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LIABILITY  TO  ONE  INJURED  IN  UNLOADING  A 
FREIGHT  CAR. 

[Circuit  Court  of  Lucas  County.] 

The  Wheeling  &  Lake  Erie  Railroad  Company  v. 
Lewis  Rupp. 

Decided  February  11,  1905. 

Negligence— Injury  to  a  Freight  Handler— Not  in  the  Employ  of  the 
Railroad  Company  Whose  Car  He  was  Unloading — Privity  of  Con- 
tract— Safe  Place  to  Work — Invitation  to  Unload  the  Car — Master 
and  Serikint. 

R  was  employed  at  a  factory  in  unloading  a  freight  car,  which  had* 
been  left  in  position  at  the  factory  by  the  railroad  company.  The 
spur-track  running  to  the  factory  was  owned  and  controlled  by 
t!ie  railroad  company,  but  was  on  land  belonging  to  the  factory. 
The  ca'  stood  on  a  grade,  and,  while  being  unloaded,  started  down 
the  grade  and  was  wrecked.  R  attempted  to  save  himself  by  Jump- 
ing off,  and  was  injured.  Held:  That  the  railroad  company,  rather 
than  the  company  operating  the  factory  and  by  whom  he  was 
employed,  was  liable  to  R  for  the  injury  sustained. 

Haynes,  J.;  Hull,  J.,  and  Parker,  J.,  concur. 

In  this  case  a  petition  in  error  was  filed  for  the  purpose  of 
reveiTsing  the  judf^ment  of  the  court  of  common  pleas  in  an  ac- 
tion wherein  Henry  Rupp  was  plaintiff  and  the  receivers  of 
the  railroad  company  were  defendants,  and  which  resulted  in 
a  verdict  and  judg^ii^'nt  a^^ainst  the  receivers  of  the  railroad 
company.    It  was  a  personal  injury  case. 

It  appears  that  the  Toledo  Tinware  Manufacturing  Com- 
pany, a  corporation,  was  carrying  on  business  on  Buckeye  street 
in  this  city,  near  the  main  line  of  the  Wheelinsr  &  Lake  Erie 
Railroad  track.  The  railroad  company  had  built  a  track  out 
to  the  building  which  was  occupied  by  the  tinware  company, 
they  retained  the  title  to  the  track  and  the  control  of  it;  the 
track,  however,  was  built  upon  the  land  of  the  tinware  com- 
pany; the  railroad  company  received  freight  from  the  tinware 
company  and  carried  freight  to  it- — the  receiving  and  carrying 
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freight  was  done  by  setting  ears  upon  this  side-track  at  a  door 
of  the  building  of  the  tinware  company,  from  whence  the 
freight  was  loaded  or  unloaded.  The  arrangement  was  that  the 
tinware  company  should  load  and  unload  the  freight.  The 
railroad  company  set  the  car  upon  the  track,  securing  it  there. 
The  track  itself  was  somewhat  declined  from  the  biiilding  to- 
wards the  main  track,  quite  a  little  descent,  so  much  so  that 
the  car  would  not  stand  upon  the  track  without  being  secured 
by  a  brake  or  otherwise.  At  the  time  of  the  accident,  the  rail- 
road company,  the  receivers,  had  set  in  upon  this  side-track  a 
car  loaded  with  tin  for  the  tinware  company.  It  was  a  box  car, 
and  was  secured  by  setting  the  brakes  upon  the  car.  One  of 
the  witnesses  thought  perhaps  they  had  blocked  it,  others  not; 
the  weight  of  the  testimony  seems  that  they  had  not.  Just  how 
long  the  car  had  been  in  there  is  not  quite  definite,  some  say 
the  day  before  and  some  the  same  day;  probably  it  was  set 
there  the  day  the  accident  occurred. 

The  manager  of  the  tinware  company  opened  the  door  and 
proceeded  to  unload  the  freight,  and  while  doing  so  the  car 
started  upon  the  incline — started  to  go  down.  The  plaintiff, 
who  was  an  employe  of  the  tinware  company  was  then  in  the 
car.  When  the  car  got  down  to  the  main  track  it  jumped  the 
track  and  perhaps  turned  over.  The  plaintiff  jumped  from  the 
car  and  landed  upon  a  pile  of  stone  and  his  foot  was  injured. 
The  ligaments  were  badly  sprained,  but  no  bones  broken.  There- 
upon he  brought  this  suit.  It  went  to  the  United  States  Circuit 
Court,  thence  to  the  United  States  Circuit  Court  of  Appeals, 
and  finally  got  back  here  again,  and  was  tried  in  the  court  of 
common  pleas  of  this  county  to  a  jury,  the  jury  returned  a 
verdict  for  tlie  plaintiff  on  which  judgment  was  entered;  and 
it  is  to  reverse  that  judgment  that  the  case  is  in  this  court. 

The  controversy  in  this  case,  the  contention  as  between 
counsel  for  the  plaintiff*  in  error  and  defendant  in  error,  relates 
very  largely  to  the  thec^ry  upon  which  the  case  was  tried  in  the 
common  pleas  court;  and  has  resulted  in  a  very  learned  and 
able  discussion  of  the  legal  questions  involved  in  the  case.  It 
is  claimed  on  behalf  of  the  plaintiff  in  error  that  the  receivers 
are  not  liable;  that  if  any  person  is  liable  at  all,  it  is  the  tin- 
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ware  company  on  a  liability  to  its  employe  to  furnish  him  a 
safe  place  to  work ;  that  if  there  was  any  defect  in  the  manner 
in  which  the  car  was  set,  or  if  it  was  insecure  in  any  way,  the 
liability  resulting  from  the  negligence  in  that  respect  is  upon 
the  tinware  company,  the  master,  for  failing  to  have  examined, 
seen  and  known  that  the  place  that  the  men  were  working  was 
secure.  It  is  claimed  further  that  the  position  of  these  parties, 
the  receiver  and  the  tinware  company,  toward  each  other — the 
relations  of  these  parties  would  be  substantially  that  of  land- 
lord and  tenant;  that  is  to  say,  the  railway  company  owning 
the  cars,  the  tinware  company  would  sustain  the  relation  of  a 
person  who  was  permitted  to  enter  the  car  and  do  some  work 
for  itself;  and  that  if  it  invited  its  men  to  work  in  the  car,  the 
tinware  company  alone  would  be  responsible  and  not  the  rail- 
way, company,  citing  the  case  of  Burdick  v.  Cheadle,  26  Ohio 
St.,  393,  and  other  cases  along  that  line.  In  other  words,  it  is 
claimed  there  was  no  privity  of  contract  between  the  receivers 
of  the  railroad  company  and  the  plaintiff  in  this  case,  and  coun- 
sel have  made  a  very  able  argument  upon  those  questions.  There 
were  some  minor  questions  in  the  case  that  have  been  touched 
upon  in  the  argument,  but  it  is  not  necessary  to  refer  to  them 
here. 

Now  we  are  called  upon  to  decide  as  to  the  character  of  this 
employment  and  the  relations  between  these  parties.  It  seems 
to  us  from  a  very  careful  consideration  of  this  case  that  the 
situation  is  substantially  this,  and  not  otherwise.  The  railway 
company  was  carrying  its  freight  and  placing  its  car  alongside 
of  that  building — it  was  placing  its  car  there  to  be  unloaded. 
If  it  had  taken  its  freight  to  the  freight  depot,  it  might  have 
unloaded  it  itself,  probably  would;  but  by  custom,  or  by  ar- 
rangement between  these  parties,  the  consignee,  the  tinware 
company,  was  to  unload  this  car,  and  in  doing  so  it  was  to  enter 
upon  the  car  and  take  out  the  freight.  The  expectation  of  the 
company  was  and  must  have  been  that  the  tinware  company 
would,  by  its  servants  and  agents,  perform  this  work — largely, 
of  course,  by  its  servants;  and  we  do  not  see  how  the  conclu- 
sion can  be  resisted  that  these  men  in  the  employ  of  the  tin- 
ware company  went  into  this  car  to  remove  and  did  remove 
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this  freight,  under  the  invitation  and  by  the  consent  of  the 
railway  compajiy  that  they  should  do  so.  They  were  not  tres- 
passers there — nothing  of  that  kind;  nor  was  the  tinware  com- 
pany, as  we  conceive  it,  in  any  way  tenants  of  that  car;  they 
went  in  there  to  perform  their  work,  for  the  benefit,  of  ci\irse, 
of  themselves,  and  for  the  benefit  of  the  railway  company,  be- 
cause, as  a  matter  of  course,  the  railway  company  wanted  the 
freight  discharged  and  the  use  of  the  car,  and  wanted  their  pay 
for  the  transportation.  So  that,  in  our  judgment,  the  cases  that 
have  been  cited  by  learned  counsel,  that  have  been  so  ably  argued, 
do  not  apply  to  this  case.  We  think  the  case  is  simply  and  prop- 
erly one  where  the  car  was  placed  there,  and  the  parties  in  the 
employ  of  the  tinware  company  went  in  to  perform  their  work 
upon  the  invitation  of  the  railway  company.  And  without  dis- 
cussing the  cases  that  may  boar  upon  this  question,  we  think 
the  law  of  the  land  is  that  the  railway  company,  under  those 
circumstances,  if  it  fail  in  the  performance  of  any  duty  towards 
those  men,  is  liable;  that  if  it  failed  to  place  that  car  at  this 
point  and  secure  it  in  a  proper  manner,  so  that  it  became  inse- 
cure and  passed  down  the  line  of  the  road,  then  that  it  was  the 
fault  of  the  company,  for  which  it  would  or  might  be  liable  to 
the  employes  of  the  tinware  company,  who  worked  in  this  car, 
for  injuries  arising  from  such  negligence. 

There  was  some  question  as  to  the  manner  in  which  the  car 
was  placed  at  this  point,  a  question  as  to  whether  it  was  prop- 
erly secured.  There  seems  to  be  no  evidence  here  that  the 
brakes  were  out  of  order  in  any  way.  The  men  testified  that 
they  took  it  down  and  set  the  brakes  and  left  the  car.  It  did 
not  appear  that  the  brakes  had  been  changed  or  tampered  with 
in  any  way  before  or  at  the  time  the  men  went  in  there  to 
work  discharging  the  freight.  But  at  some  time  during  the 
perfonnance  of  the  work  the  ear  was  noticed  to  start;  persons 
outside  saw  it  start  and  ran  towards  it;  but  the  car  had 
so  much  weiglit  and  so  much  headway  that  it  could  not  be 
stopped ;  and  it  would  seem  to  be  a  fair  and  just  conclusion  in 
the  case,  and  one  at  which  the  jury  might  property  arrive,  that 
the  brakes  had  in  some  maimer  become  loosened,  failed  to  hold, 
had  not  l)een  properly  set  and  failed  to  perform  their  duty ;  and 


CIRCUIT  COURT  REPORTS-NEW  SERIES.       277 

1905.]  Lucas  County. 

tliat  the  car  went  down  the  track,  without  any  negligence  on 
the  part  of  the  tinware  company  or  the  man  in  the  car. 

Now  with  that  state  of  facts,  that  theory  of  the  law,  we  hold 
that  the  charge  of  the  court  was  correct  and  the  verdict  of  the 
jury  might  be  sustained  by  the  evidence.  There  is  no  conten- 
tion on  the  part  of  counsel  for  plaintiff  in  error,  but  what  on 
the  theory  of  the  plaintiff  below  and  the  theory  of  the  court  of 
common  pleas,  that  the  charge  was  full  and  complete,  and  the 
case  seems  to  have  been  well  presented  to  the  jury  by  the  court. 

It  is  suggested  that  the  verdict  is  too  large.  But  it  appears 
from  the  testimony  of  physicians  that  was  offered  by  the  de- 
fendant below  that  he  experienced  that  sprain.  It  may  be  called 
an  injury  that  at  any  rate  was  serious;  one  of  the  ligaments  of 
the  ankle  or  foot  seemed  to  have  been  very  badly  sprained,  and 
while  there  is  some  improvement,  there  is  practically  no  hope  for 
complete  recovery;  the  man  walks  w^ith  the  aid  of  a  cane.  The 
physicians  think  he  might  some  time  be  able  to  walk  without 
the  aid  of  a  cane,  but  will  never  be  able  to  do  any  heavy  work; 
that  he  will  always  be  troubled  with  that  foot,  it  will  be  an  in- 
firmity; and  under  all  the  circumstances  of  the  case,  we  are 
inclined  to  let  the  verdict  of  the  jury  stand  as  it  is.  The  judg- 
ment of  the  court  of  common  pleas  will  be  affirmed  without 
penalty. 

Seiders  &  MonneUe,  for  plaintiff  in  error. 

0.  S.  Brumba-ck,  for  defendant  in  error. 
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A  MANDATORY  IMPROVEMENT  ACT  RELATING 
TO  IMTCHES. 

[Circuit  Court  of  Madison  County.] 

Eugenia  Cbawpobd  v.  B.  A.  Taylor,  Auditor,  et  al.. 

Decided,  March  25,  1905. 

Constitutional  Law— One  Section  of  the  Ditch  Cleaning  Act-^Manda- 
tory,  Administrative  and  Unconstitutional— Equity  Powers— As 
Opposed  to  the  Judgment  of  the  Proper  Authorities. 

1.  The  equity  powers  of  a  court  should  be  slow  to  move,  wl-ere  the 

issue  relates  to  the  Judgment  exercised  by  the  proper  authorities 
with  reference  to  the  amount  of  work  to  be  done  and  assessment 
tx>  be  levied  for  the  cleaning  out  and  keeping  in  repair  of  a  public 
dutch  or  drain. 

2.  Section  3  of  the  act  found  in  95  O.  L.,  at  page  155,  is  a  mandatory 

improvement  law,  which  does  not  submit  the  question  of  the  pub- 
lic necessity  of  the  proposed  improvement  to  any  authorized  pub- 
lic board  or  officer,  and  is  therefore  unconstitutional,  because  ad- 
ministrative rather  than  legislative. 

Wilson,  J.;  Sullivan,  J.,  and  Dustin,  J.,  concur. 

Heard  on  appeal. 

This  is  an  action  brought  to  enjoin  the  assessment  made  by 
the  auditor  under  favor  of  Section  3  of  the  act  found  in  95  0. 
L.,  155,  for  cleaning  out  what  is  known  as  the  Pfifer  county 
ditch,  and  comes  into  this  court  on  appeal. 

If  the  law  under  which  it  is  sought  to  lay  the  assessment 
should  be  held  constitutional,  we  would  not  grant  the  relief 
prayed  for,  upon  the  facts  disclosed  in  the  evidence.  The  ex- 
tent of  the  improvement  and  the  consequent  amount  of  the 
assessment  must,  in  the  nature  of  things,  be  left  largely  to  the 
judgment  of  the  authorities  who  are  upon  the  ground  and  act 
with  better  information  than  a  court  can  obtain  from  cold  type 
and  oraJ  evidcneo.  The  equity  powers  of  the  court  should  be 
slow  to  move  under  such  circumstances. 

But  we  have  not  been  able  to  reconcile  our  views  of  the  law 
with  the  constitutionality  of  the  statute  under  which  it  is  sought 
to  make  the  improvement.     It  is  obvious,  we  think,  that  the 
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provisions  of  Section  3  of  the  statute  under  review  do  not  refer 
the  question  of  the  necessity  for  cleanin$^  out  to  any  officer  or 
board  of  the  county.  It  is  said  by  counsel  in  argument  that 
**the  necessity"  is  implied  as  a  prerequisite  to  invoking?  the 
operation  of  the  law;  the  languapre  beinc^  ** Provided,  however, 
that  when  a  ditch  needs  to  be  cleaned'  out,"  etc.  But  this  lan- 
^age  is  the  same  as  that  of  Section  2  of  the  act  wherein  it  is 
provided  that  the  commissioners  shall  determine  the  necessity 
before  the  improvement  is  ordered,  and  nothing  was  left  to  be 
implied  in  that  section. 

Again  it  is  argued  the  county  surveyor  is  authorized  to  de- 
termine the  necessity,  because  he  is  ordered  **to  examine  the 
ditch."  His  duties  are  similarly  expressed  in  Section  4  of  the 
act  when  he  is  proceeding  in  pursuance  to  the  provisions  of 
Section  2  to  carry  out  the  order  of  the  commissioners  after 
they  have  determined  the  necessity.  There  is  nothing  in  the 
language  of  Section  3  to  inform  him  that  his  authority  is  dif- 
ferent or  greater  than  it  is  under  the  other  sections,  and  he 
would  look  upon  the  necessity  as  predetermined  and  act  ac- 
cordingly. 

Nor  can  it  be  inferred  that  the  auditor  has  power  to  determine 
the  necessity  for  the  improvement  under  the  authority  to  pass 
upon  the  surveyor's  report  of  the  apportionment  of  the  assess- 
ment and  make  such  changes  therein  as  he  may  deem  right  and 
proper. 

The  apportionment  of  the  assessment  and  not  the  necc^ty 
for  the  improvement  is  the  matter  he  considers.  Here  again  it 
is  assumed  that  *'the  necessity"  is  produce rmined.  The  author- 
ity to  make  changes  and  approve  does  not  imply  the  power  to 
annul  the  assefjsment.  When  an  officer's  power  is  purely  stat- 
utory the  courts  will  be  slow  to  raise  it  by  implication. 

It  would  be  a  forced  construction  to  say  that  the  power  to 
determine  the  necessity  is  to  be  inferred  from  the  language  in 
Section  3  when  it  is  clearly  expressed  as  otherwise  bestowed  in 
the  sections  immediately  precedent  and  following  in  the  same 
act. 

In  our  opinion  the  necessity  for  cleaning  out  is  determined 
by  the  Legislature  to  be  whenever  any  resident  land  owner  of 
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any  tract  of  land  which  was  assessed  for  the  construction  may 
make  a  sworn  statement  to  the  county  auditor  in  writing?  set- 
ting forth  the  necessity.  It  is  a  mandatory  improvement  act 
which  does  not  submit  the  question  of  the  public  necessity  to 
any  authorized  public  board  or  officer.  Such  an  act  is  ad- 
ministrative, not  legislative,  in  its  character,  and  unconstitu- 
tional because  not  within  the  province  of  the  Legislature.  It  is 
apparent  also  that  the  remedy  provided  in  Section  3  is  materi- 
ally different  from  that  provided  to  the  same  end  in  Sections 
2  and  4  of  the  act.  Under  the  last  named  sections  the  applicant 
for  relief  is  required  to  give  bond  to  secure  the  costs  and  to 
have  the  board  of  county  commissioners  find  the  improvement 
necessary.  In  the  event  the  board  does  not  so  find,  he  is  ad- 
judged to  pay  the  costs.  No  such  requirements  are  made  of 
the  applicant  under  Section  3.  The  distinction  is  not  made  to 
depend  upon  residence  as  a  reason  for  classification.  A  resi- 
dent land  owner  may  apply  under  either  Section.  A  non-resi- 
dent may  not  apply  under  Section  3,  but  whether  the  resident 
land  owner  applies  under  the  one  or  the  other  must  depend 
largely  upon  his  scrupulosity.  If  he  is  willing  to  make  oath 
that  it  is  necessary  and  invoke  the  power  to  assess  his  neigh- 
bors upon  his  own  information  and  judgment,  he  may  have  the 
ditch  cleaned  out  under  Section  3.  If  he.  has  scruples  about 
making  the  sworn  statement  and  desires  to  have  the  county 
commissioners  investigate  and  pass  upon  the  question  affecting 
himself  and  others  he  must  make  application  under  Section  2 
and  as  a  penalty  for  his  modesty  secure  the  costs.  This  would 
appear  to  be  unequal  legislation,  an  unjust  discrimination 
against  the  fair-minded  citizen  and  violative  of  the  Bill  of 
Rights. 

So  much  of  the  statute  as  is  included  in  Section  3  of  the  act 
is  held  to  be  unconstitutional  and  void,  and  the  proceeding  to 
levy  an  assessment  under  its  provisions  will  be  enjoined.  A 
decree  may  be  entered  accordingly,  the  plaintiff  to  recover  her 
costs. 

Murray,  for  plaintiff. 

jT.  J.  Dtvnran,  for  defendant. 
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QUESTIONS  IN  APPROPRIATION  PROCEEDINGS. 

[Circuit  Court  of  Wood  County.l 

Webb  C.  Hayes  et  al,  Trustees,  v.  Toledo  Railway  & 
Terminal  Co.* 

Decided,   April,   1903. 

Railwait — Designation  of  Route  of — In  Articles  of  Incorporation — Emi- 
nent Domain — Damages  to  Property  Owner — From  Increased  Dan- 
ger of  Fire — Charge  of  Court. 

1.  The  corporation  laws  of  Ohio  require  that  the  names  of  counties 

be  set  forth  through  which  a  proposed  railway  is  to  be  extended, 
but  do  not  require  that  'the  townships  be  named;  and  hence  where 
townships  are  named  it  is  mere  surplusage,  and  the  company  is 
not  thereby  prevented  from  extending  the  road  into  other  town- 
ships located  in  thecoun'ties  which  are  named  in  the  articles. 

2.  Danger  from  fire  arising  from  the  operation  of  the  road,  to  build- 

ings, fences,  timber,  etc.,  situafed  on  the  remaining  portion  of  a 
tract  of  land  appropriated  by  a  railroad  company,  is  to  the  ex«tent 
the  property  is  thereby  depreciated  a  proper  element  of  damages 
to  be  considered  by  the  jury  in  awarding  compensation,  and  a 
charge  which  eliminates  this  element  from  the  consideration  of 
the  jury  is  Improper,  notwithstanding  the  liabili'ty  of  the  com- 
pany for  such  losses. 

3.  The  value  of  existing  crops,  or  of  crops  which  may  be  raised  upon 

the  land  In  the  future,  or  of  other  property  which  may  be  placed 
thereon,  can  not  be  considered  by  the  jury  in  arriving  at  its  award. 

Parker,  J.,  (orally);  IIaynes,  J.,  concurs;  Hull,  J.,  not 
sitting. 

This  case  is  brought  to  obtain  a  reversal  of  a  judgmont  of 
the  probate  court  in  Wood  county  in  a  proceeding  for  the  ap- 
propriation of  private  property  for  the  railway  company,  and 
also  for  a  reversal  of  a  judgment  of  the  court  of  common  pleas 
affirming  the  aforesaid  judgment  of  the  probate  court.  The  pro- 
ceeding in  the  probate  court  wa»s  by  the  railway  company  as 
plaintiff  against  a  great  many  defendants,  including  these 
plaintiffs  in  error,  for  the  appropriation  of  various  tracts  of  land 
owned  by  the  different  defendants  respectively.    The  part  of  the 

♦Affirmed  by  the  Supreme  Court  without  report,  1  0.  L.  R.,  866 
(70  Ohio  State,  426). 


282       CIRCUIT  COURT  REPORTS-NEW  SERIES. 


Hayes  et  al,  Trustees,  v.  Toledo  R.  &  T.  Co.  [Vol.  VI,  N.  S. 


proceeding  in  which  the  plaintiffs  in  error  were  and  are  inter- 
ested is  that  with  respect  to  the  parcel  described  in  the  petition  as 
** parcel  No.  8."  The  preliminary  hearing  was  had  and  the 
case  afterwards  went  to  trial  upon  an  inquiry  to  determine  the 
amount  of  compensation  and  damages  to  be  awarded,  which  re- 
sulted in  a  verdict  for  plaintiffs  in  error  for  $250  compensa- 
tion for  the  part  taken,  and  $100  damages  to  the  remainder  of 
the  tract. 

It  is  contended  on  behalf  of  the  plaintiffs  in  error  that  there 
is  error  in  this  judgment  and  the  proceedings  of  the  probate 
court  in  this:  That  the  petition  (and  perhaps  the  bill  of  ex- 
ceptions which  was  taken  upon  the  preliminary  hearing)  dis- 
closes that  the  plaintiff  in  that  court,  the  railway  company,  was 
not  authorized  by  law  to  proceed  to  appropriate  the  land  in 
question,  which  is  located  in  Ijake  township,  Wood  county, 
Ohio.  That  in  this  proeeeding  they  were  exceeding  the  author- 
ity vested  in  them  by  the  articles  of  incorporation  issued  to  them 
by  the  state;  that  their  act,  in  other  words,  was  idtra  vires;  and 
this  contention  is  based  upon  the  fact  that  the  articles  of  in- 
corporation set  forth  that  the  termini  and  route  of  the  railway 
which  this  company  is  authorized  t4)  construct  and  operate  are 
as  follows: 

**The  northerly  terminus,  being  a  point  at  or  near  where  La 
Piere  street,  in  the  city  of  Toledo,  Lucas  county,  Ohio,  inter- 
si^ets  the  ^laumee  river,  and  the  southerly  terminus,  being  a 
point  at  or  near  where  the  northerly  boundary  line  of  the  town 
of  Maumee,  in  said  county,  intersects  said  Maumee  river;  said 
railway  extending  from  its  northerly  terminus  in  a  westerly 
and  southerly  direction  to  the  northerly  boundary  line  of  the 
city  of  Toledo,  and  thence  in  a  westerly  and  southerly  direction 
through  Washington  and  Adams  townships  and  the  town  of 
Maumee  in  said  Lucas  county,  Ohio,  to  its  southerly  terminus: 
thence  in  an  easterly  direction  across  the  Maumee  river,  and 
thence  northerly  through  the  townships  of  Perrj-sburg  and 
Ross,  in  Wood  county,  Ohio,  and  through  Oregon  township  and 
the  city  of  Toledo,  in  said  Lucas  county,  Ohio:  thence  in  a 
westerly  direction  across  said  Maumee  river  to  the  northerly 
terminus." 

It  will  be  observed  that  the  course  marked  out  for  this  rail- 
way in  Wood  county  is  through  the  townships  of  Perrysburg  and 
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Ross  only,  that  is  to  say,  no  other  townships  are  mentioned, 
whereas  the  lands  in  question  of  the  plaintiff  in  error  are  in 
Lake  township  in  said  county. 

The  statute  does  not  require  that  the  township  through  which 
a  railway  is  to  be  extended  shall  be  set  forth  in  the  articles  of  in- 
corporation, but  it  does  require  that  the  counties  through  which 
the  railway  is  to  be  extended  shall  be  mentioned.  Counsel  for 
plaintiffs  in  error  urge  that  since  the  railway  company  has 
seen  fit  to  have  these  articles  of  incorporation  so  framed  as  to 
describe  the  townships  through  which  it  is  to  pass,  it  is  thereby 
limited  and  circumscribed  with  respect  to  the  county  in  which 
such  townships  are  situated;  that  is  to  say,  it  may  not  extend 
its  railway  to  any  point  in  such  county  outside  of  the  townships 
mentioned;  that  the  rule  **exprrssio  uuiiiJi  est  exclusw  alterius'^ 
should  prevail  and  be  applied.  But  we  are  of  the  opinion  that 
this  rule  has  no  application  to  a  case  of  this  character,  and  that 
the  mention  of  the  townships  being  unnecessary,  not  being  re- 
quired by  statute,  and  not  serving,  as  we  can  see,  any  good  or 
useful  or  proper  purpose,  should  be  treated  as  surplusage  merely 
— ^wholly  immaterial  and  harmless. 

We  come  now  to  the  next  proposition  urged  against  this 
judgment  by  counsel  for  plaintiffs  in  error,  and  this  goes  di- 
rectly to  the  merits  of  the  controversy.  It  is  urged  that  the 
court  erred  in  its  charge  to  the  jury  with  respect  to  the  rules  to 
be  applied  in  the  allowance  of  damages.  The  charge  of  the 
court  is  very  brief,  and  upon  the  question  in  controversy  there 
is  but  a  single  paragraph.  I  need  not  read  the  whole  charge, 
but  will  read  this  paragraph: 

**The  invy  are  instructed  that  the  law  of  Ohio  provides  that 
a  railroad  company  must  pay  to  the  person  whose  property  is 
destroyed  by  fire  caused  by  the  operation  of  a  railroad,  the 
damage  thereby  sustained,  and  in  determining  whether  or  not 
the  remainder  of  the  lands  are  rendered  less  valuable  by  the 
construction  and  operation  of  the  proposed  railroad,  the  jury 
have  no  right  to  include,  as  an  element,  the  value  of  any  prop- 
erty liable  to  be  destroyed  by  fire  by  the  operation  of  the 
railroad.'' 

There  is  nothing  else  in  the  charge  referring  to  that  subject 
The  general  rule  governing  what  may  be  taken  into  considera- 
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tion  with  respect  to  possible  fires  communicated  from  locomo- 
tives or  otherwise  in  the  operation  of  a  railroad— what  may  bo 
taken  into  consideration  as  a  diminution  of  the  value  of  the  ' 

remaining  property- is  stated  in  2  Lewis,  Em.  Dom.  (4th  Ed.), 
Section  497,  as  follows: 

'*When  a  part  of  a  tract  is  taken  for  railroad  purposes,  danger  , 

from  fire  to  buildings,  fences,  timber  or  crops  upon  the  re- 
mainder, in  so  far  as  it  depreciat(\s  the  value  of  the  property, 
may  properly  be  considered.  It  is  immaterial  that  the  rail- 
road company  is  made  absolutely  liable  for  all  losses  by  fire 
which  originate  from  the  operation  of  the  road,  whether  they 
result  from  negligence  or  otherwise.''  | 

In  support  of  that  doctrine,  various  authorities  are  cited  to  j 

us,  and  counsel  for  defendant  in  error  concede  that  the  rule  thus 
stated  is  the  proper  and  true  rule  to  be  applied  in  Ohio;  but  at 
the  same  time  they  insist  that  there  is  nothing  in  these  instnic-  , 

tions  that  are  obnoxious  to  that  rule;  that  what  is  intended  by  » 

the  rule  stated  by  the  trial  judge,  is  not  that  the  jury  may  not 
consider  the  diminution  in  value,  of  the  land,  or  of  the  improve- 
ments that  constitute  a  part  of  the  land,  but  that  they  are  not 
to  take  into  consideration  crops  upon  the  land  or  that  may  be 
raised  upon  the  land,  or  other  property  that  may  be  put  upon 
the  land,  that  may  be  d(\stroyed  by  fire,  in  such  manner  as  to  < 

add  the  value  or  a  part  of  the  value  of  such  property  to  the 
amoTint  to  be  returned  as  damages. 

If  the  charge  had  clearly  stated  the  proposition  which  they 
say  it  was  intended  to  state,  we  think  no  fault  could  be  found 
with  it;  but  we  are  of  the  opinion  that  it  is  not  clearly  nor  fairly 
open  to  that  construction;  that  under  all  the  circumstances  of 
the  case,  it  probably  did  not  receive  that  construction  at  the 
hands  of  a  jury.  The  court  starts  out  by  calling  the  attention 
of  the  jury  to  the  law  of  Ohio  which  provides  that  a  railroad  com- 
pany must  pay  to  a  person  whose  property  is  destroyed  by  fire 
caused  by  the  operation  of  a  railroad  the  damages  thereby  sus- 
tained; then  follows  up  this  instruction  with  the  remainder  of 
the  paragraph  quoted,  which  it  seems  to  us  must  have  been 
understood  by  the  jury  as  intended  tx)  mean  and  as  meaning 
that  because  this  remedy  was  given  therefor  they  were  not  to 
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take  into  consideration  at  all  the  damage  resulting;  that  is,  the 
diminution  of  the  value  of  the  land  in  consequence  of  the  danger 
of  damages  resulting  to  the  premises  by  fire  communicated  from 
the  railroad.    I  will  read  again  that  portion  of  his  charge: 

•  •  *  **and  in  determining  whether  or  not  the  remainder  of 
the  lands  are  rendered  less  valuable  by  the  construction  and 
operation  of  the  proposed  railroad,  the  jury  have  no  right  to 
include  as  an  element,  the  value  of  any  property  liable  to  be 
destroyed  by  fire  by  the  operation  of  the  railroad/' 

To  be  sure  the  court  does  not  say  that  they  are  not  to  include 
as  an  element  the  diminution  in  value  of  the  remainder  in  con- 
sequence of  the  liability  to  destruction  of  the  property  upon 
the  premises,  but  it  seems  to  us  that  it  must  have  been  so 
understood  by  the  jury;  that  if  it  does  not  state  that  proposi- 
tion distinctly  it  is  fairly  open  to  that  construction,  and  is  so 
misleading  under  all  the  circumstances  that  it  should  be  held 
to  be  erroneous.  The  jury  are  told  that  they  are  not  to  include 
as  an  element  any  property  liable  to  be  destroyed  by  fire.  That 
is  very  broad.  That  would  include  not  only  crops,  but  build- 
ings, permanent  structures  upon  the  premises;  those  upon  the 
premises  at  the  time  or  that  might  afterward  be  put  upon  the 
premises  by  the  proprietor  for  their  proper  improvement.  If 
the  land  was  suitable,  for  instance,  to  be  used  as  town  lots, 
to  be  improved  as  town  property,  it  would  amount  to  saying 
that  the  jury  have  no  right  to  include  as  an  element  the  re- 
duced value  of  the  buildings  and  structures  then  upon  the  prem- 
ises, or  that  may  be  put  upon  the  premises  due  to  their  liability 
to  destruction  by  fire  by  the  operation  of  a  railroad. 

Entertaining  this  view  of  what  the  language  here  means  or 
what  it  must  have  been  understood  by  the  jury  to  mean,  we  hold 
that  the  giving  of  this  charge  was  ern)r,  and  that  it  was  mate- 
rial and  prejudicial  error,  and  on  this  ground  the  judgment 
of  the  probate  court,  and  the  judgment  of  affirmance  of  thy 
court  of  common  pleas,  will  be  reversed,  and  the  cause  will  be 
remanded  for  retrial. 

Birchard  A.  Hayes,  for  plaintiffs  in  error. 

J.  0.  Troup,  F,  A,  Baldwin  and  King  &  Tracy,  for  defend- 
ant in  error. 
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HEARING  OF  CAUSE  OUTSIDE  OF  JURISDICTION 
BY  CONSENT. 

[Circuit  Court  of  Cuyahoga  County.] 

John  B.  Stark  v.  William  Treat  et  al. 

Decided,  November  7,  1904. 

Justice  of  the  Peace — Cause  Heard  Outside  of  Township — Judgment 
Valid,  When. 

A  justice  of  the  peace,  having  jurisdiction  of  the  subject-matter,  may 
by  consent  of  all  the  parties  hear  the  evidence  and  the  arguments 
outside  of  the  township  in  which  he  resides  and  for  which  he  was 
elected. 

Marvin,  J.  (orally) ;  Hale,  J.,  and  Winch,  J.,  concur. 

Appeal  by  plaintiff. 

The  defendant,  Treat,  was  a  justice  of  the  peace  of  Brooklyn 
township,  in  this  county.  The  defendant  Bell  was  a  special 
constable  acting  for  said  justice  of  the  peace.     The  defendant, 

P.  ,  brought  a  suit  against  the  plaintiff.  Stark, 

before  the  defendant,  Treat,  the  justice  of  the  peace.  The 
papers,  summons  and  the  like,  in  this  suit  w^ere  issued  by 
said  justice  in  Brooklyn  township  where  he  lived,  and  in  which 
township  he  was  elected.  By  consent  of  all  the  parties  to  the 
case,  the  testimony  was  taken  in  the  tov\Tiship  and  city  of  Cleve- 
land, in  the  same  county.  The  judgment  was  entered  upon  the 
docket  of  the  justice  of  Brooklyn  township.  Whether  the  actual 
writing  was  done  in  Brooklyn  township  or  not  does  not  appear. 
It  is  immaterial.  The  only  question  is,  may  a  justice  of  the 
peace,  having  jurisdiction  of  the  subject-matter,  by  consent  of 
all  the  parties  hear  the  evidence  and  arguments  outside  of  the 
township  in  which  he  lives  and  for  which  he  was  elected. 

The  statute  on  the  subject  is  Section  582,  Revised  Statutes, 
which  provides: 

**The  jurisdiction  of  justices  of  the  peace  in  civil  cases,  unless 
otherwise  directed  by  law,  is  limited  to  the  township  wherein 
they  have  been  elected,  and  wherein  they  reside;  but  no  justice 
of  the  p<^ace  shall  hold  court  outside  the  limits  of  the  township 
for  which  he  was  elected." 
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The  statute,  as  it  now  reads,  was  enacted  on  the  19th  day  of 
April,  1898.  Prior  to  that,  the  section  read  exactly  as  it  now 
reads,  with  the  exception  of  the  words  *'but  no  justice  of  the 
peace  shall  hold  court  outside  the  limits  of  the  township  for 
which  he  was  elected.''  That  sentence  was  added  as  an  amend- 
ment to  the  statute  as  it  was  before.  Should  it  be  held  that  the 
statute  as  it  now  reads  should  prohibit  a  justice  of  the  peace 
from  hearing  the  evidence  in  a  case  and  the  arguments  of  coun- 
sel in  a  township  other  than  his  own,  where  the  parties  cour 
sent?  It  seems  to  us  that  the  addition  of  these  word^  to  the 
section  make  it  mean  nothing  other  than  it  meant  before.  The 
justice  had  no  jurisdiction  Ix'fore  outside  of  his  township  and  it 
is  only  by  virtue  of  the  statut(\s  giving  jurisdicti(Ui  that  courts 
have  jurisdiction.  It  is  a  well-known  fact  that  this  court  while 
sitting  in  this  county  has  jurisdiction  in  Cuyahoga  county  only, 
and  yet  it  is  not  an  unusual  thing  for  this  <»()urt,  by  agnK»ment 
of  particvS,  to  hear  the  evi<lence  and  argument  in  appeal  cases, 
and  to  hear  the  arguments  in  proceedings  in  error  in  this  county 
of  cases  pending  in  other  counties.  It  is  not  unusual  that  parties 
request  that  the  hearing  be  here;  and  we  have  in  the  same  way 
heard  in  Summit  county  cases  pending  in  Medina  county. 

There  is  a  provision  in  the  statutes  that  cases  may  be  certi- 
fied from  one  county  to  another,  but  not  acting  under  that  but 
simply  by  the  consent  of  the  parties  that  the  case  may  be  heard 
in  another  county  it  has  been  done  again  and  again,  ft  is  not 
an  extraordinary  thing.  I  have  in  mind  now  a  case  which 
lasted  a  considerable  length  of  time,  where  a  judgment  of  the 
court  of  common  pleas  of  the  second  subdivision  of  this  ju- 
dicial district  was  heard  by  a  judge  of  that  subdivision  in  this 
county,  which  is,  I  think,  the  third  subdivision. 

Wlien  the  parties  have  all  consented  that  the  hearing  of  a 
case  shall  be  in  a  given  place,  there  seems  to  be  no  good  reason 
why  such  hearing  should  not  be  treated  as  a  hearing  within  the 
limits  of  the  territory  in  which  the  court  has  jurisdiction. 
There  are  a  number  of  authorities  that  go  to  support  the  propo- 
sition that  parties  may  consent  to  a  hearing  outside  of  the  ter- 
ritorial jurisdiction  of  the  court.  A  case  directly  in  point  is 
found  in  42  Fed.  Rep.,  beginning  at  page  98.  The  facts  in  the 
case  were  these:  A  judge  of  the  District  Court  of  the  United 
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States  was  assigned  by  one  of  the  judges  of  the  Supreme  Court 
of  the  United  States  to  sit  in  a  circuit  other  than  that  in  which 
he  resided,  lo-wit,  in  the  district  of  Colorado.  That  was  law- 
ful, and  the  judge  could  be  assigned  so  to  sit.  He  went  to  Colo- 
rado and  heard  the  case  in  that  district.  Motion  for  new  trial 
was  made.  He  went  home  to  Nebraska,  outside  of  the  district 
of  Colorado,  and,  by  consent  of  all  the  parties,  heard  the  motion 
for  a  new  trial  at  his  own  home.  His  jurisdiction  was  there- 
after questioned,  and  this  language  was  used  by  the  court : 

**My  jurisdiction  to  pass  upon  this  motion  is  called  in  ques- 
tion on  the  ground  that  I  am  now  acting  under  the  order  of 
Judge  Bre^ver,  which  sent  me  to  Colorado  to  hold  circuit  court 
in  aid  of  the  district  judge.  It  was  the  pending  litigation  be- 
tween tliese  parties  mainly  which  induced  Judge  Brewer  to  send 
me  to  Colorado,  partly  owing  to  the  fact  that  Judge  Hallett 
wished  to  be  relieved  from  sitting  in  the  cause  on  account  of 
his  relation  to  some  of  the  parties.  The  trial  of  the  cause  w^ould 
have  been  incomplete  without  a  final  disposition  of  the  motion 
for  a  new  trial.  The  right  to  try  the  principal  cause  carries 
with  it  the  incident.  Had  I  remained  at  that  court  until  the 
coming  in  of  the  motion  for  new  trial,  four  days  after  the  ver- 
dict, as  I  might  well  have  done,  no  question  could  possibly 
arise  as  to  my  jurisdiction  to  pass  upon  the  motion.  Ecjually 
true  must  it  be  that  I  might  have  returned  to  Colorado  after 
the  motion  was  filed,  and  taken  it  up  and  decided  it.  Counsel 
for  both  parties  having  agreed  to  waive  the  necessity  or  burden 
of  such  trip  to  me,  my  right  to  pass  upon  this  motion  must  be 
viewed  as  if  I  had  gone  to  Colorado,  or  remained  there  in  the 
first  instance,  to  hear  the  motion.'' 

We  think  that  reasoning  is  good;  that,  applied  to  this  case, 
the  justice  of  the  peace  hearing  the  evidimce  and  the  argument 
in  this  township,  by  the  consent  of  the  parties,  it  is  to  be  treated 
as  having  been  heard  in  the  township  of  Brooklyn  and  the  case 
is  to  be  treated  as  though  tried  in  the  township  of  Brooklyn. 
The  suit  here  is  brought  to  enjoin  the  justice,  the  constable  and 
the  plaintiff  in  the  original  action,  from  taking  any  steps  to- 
ward the  enforcement  of  judgment  obtained  by  plaintiff  a^rainst 
the  defendant  Stark.  We  think  the  petition  shonld  be  dis- 
mivssed.    That  will  be  done. 

William  Howell^  for  plaintiff. 

J,  W.  SyJcora,  for  defendants. 
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DEPOSITS  IN  INSOLVENT  BANKS. 

[Circuit  Court  of  Gueriusey  County.] 

P.  L.  Baker  v.  R.  V.  Orme  and  David  Okey,  as  Receivers  op 
The  Commercial  Bank  Company. 

Decided,   April,   1905. 

Banks — Deposit  in,  when  Insolvent — To  the  Knowledge  of  Cashier  and 
Mariigiger — Can  be  Charged  Against  Fund  in  the  Hands  of  Re- 
ceiver, When, 

Where  a  general  deposit  was  made  in  a  bank  which  at  the  time  is 
hopelessly  insolvent,  which  insolvency  is  known  to  the  cashier 
who  is  the  general  manager  of  the  bank,  and  is  unknown  to  the 
depositor,  the  other,  officers  of  the  bank  taking  no  control  over  the 
business  whatever,  and  immediately  after  such  a  deposit  the  bank 
falls  and  goes  into  the  hands  of  receivers,  the  funds  coming  into 
the  hands  of  the  receivers  being  more  than  the  amount  of  such 
deposit  and  increased  by  the  amount  of  the  deposit — Held;  The 
depositor  has  a  right  by  a  suit  in  equity  against  the  receivers  to 
charge  such  deposi*t  upon  the  fund  in  the  hands  of  the  receivers 
and  have  the  same  paid  in  preference  to  the  general  creditors. 

Brief  of  Mathews  &  Mathews,  attorneys  for  plaintiff: 
The  knowledge  of  Patterson,  as  the  cashier  of  the  Commercial 
Bank  Co.,  and  as  the  general  manager  of  the  business  of  this 
bank,  that  this  bank  was  hopelessly  insolvent  for  a  long  timo 
prior  to  the  receiving  of  plaintiff's  deposit,  is  imputed  to  and  be- 
comes the  knowledge  of  the  bank.  Patterson's  knowledge  of  the 
bank's  insolvency  was  acquired  through  a  long  series  of  trans- 
actions as  cashier  of  the  bank,  but  it  make's  no  difference  how  he 
acquired  this  knowledge,  if  he  had  it  prior  to  the  time  plaintiff 
made  his  deposit  and  held  out  the  bank  to  plaintiff  and  to  the 
public  as  solvent.  Craigie  ct  al  v.  Iladley,  99  N.  Y.,  131;  St.  L. 
Ry,  Co.  et  al  v.  Johnson,  138  U.  S.,  567-76;  Martin  v.  Wcbh,  130 
U.  S.  267;  Bayik  v.  Walker,  130  U.  S.,  267;  Ilolden,  Trustee,  v. 
.V.  Y.  &  Erie  Bank,  72  N.  Y.,  286. 

The  fact  that  Patterson,  the  cashier,  and  Barber,  the  vice- 
president,  who  had  knowledge  that  this  bank  was  hopelessly  in- 
solvent, concealed  its  condition  from  the  other  officers  and  direc- 
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tors  of  the  bank  does  not  bring  the  bank,  as  a  principal,  within 
the  exception  to  the  rule  as  to  knowledge  Its  stated  in  Pomeroy's 
Equity,  Vol.  2,  p.  122,  Section  675,  so  as  to  relieve  the  bank  of 
being  charged  with  such  knowledge,  even  though  the  insolvent 
condition  of  the  bank  was  caused  chiefly  by  loans  made  by  the 
bank  to  Patterson  and  Barber,  and  to  various  corporations  with 
which  they  were  connected. 

The  Commercial  Bank  being  insolvent  at  the  time  it  received 
plaintiff's  d'cposit,  which  was  during  the  last  hour  that  the  bank 
was  open  for  business,  and  its  insolvency  being  known  to  two  of 
its  officers,  each  of  whom  was  also  a  director,  the  receipt  of 
plaintiff's  deposit  was  a  fraud  upon  him;  no  title  passed  to  the 
bank,  and  he  can  reclaim  and  recover  the  whole  amount  of  his 
deposit.  Craig ie  v.  Hadley,  supra;  St.  L.  By,  Co.  v.  Johnson, 
supra;  Beal,  Rear,,  v.  City  of  Somerville,  50  Fed.  Rep.,  647; 
Wasson  v.  Hawkins,  59  Fed.  Rep.,  233 ;  City  of  Philadelphia  v. 
Eckels,  98  Fed  Rep.,  485;  City  of  Philadelphia  v.  Aldrich,  98 
Fed.  Rep.,  487 ;  Richardson  v.  New  Orleans  Coffee  Co.,  102  Fed. 
R«p.,  785;  Richardson  v.  .V.  0.  Debenture  Red.  Co.,  102  Fed. 
Rep.,  780. 

Plaintiff's  deposit  consisted  of  two  checks  and  cash.  One  of 
the  checks  came  into  the  hands  of  the  first  receiver  appointed, 
and  was  collected  by  him.  The  other  check  was  forwarded  to  the 
Commercial  Bank's  correspondent  on  the  day  it  was  deposited, 
and  the  amount  thereof  credited  to  the  account  of  the  Com- 
mercial Bank,  and  afterwards  the  amount  of  this  check  was  paid 
to  the  receivers. 

Plaintiff  having  traced  the  proceeds  of  these-  checks  into  the 
receivers'  hands,  is  entitled  to  recover  the  amount  thereof. 
Beat,  Recr.,  v.  City  of  Somerville,  50  Fed.  Rep.,  647;  St.  L.  & 
S.  F.  Ry.  Co.  V.  Johnson,  133  U.  S.,  566;  Craigie  v.  Hadley, 
Recr.,  99  N.  Y.,  131;  City  of  Philadelphia  v.  Eckels,  98  Fed. 
Rep.,  485. 

The  cash  deposited  by  plaintiff  was  mingled  with  the  bank's 
money  within  less  than  an  hour  before  the  bank  closed  on  the 
last  day  it  was  open  for  business,  and  the  amount  of  plaintiff's 
cash  deposit  was  only  a  small  per  contage  of  the  cash  in  the  bank 
when  it  closed,  which  amount  was  placed  in  the  receivers'  hands. 
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It  is  conceded  by  defendants  that  the  money  which  came  into 
their  hands,  as  receivers,  was  increased  by  the  amount  of  plaint- 
iff s  deposit;  but  it  is  claimed  that  he  is  not  entitled  to  recover 
his  cash  deposit,  unless  he  can  trace  the  identical  money  in  their 
hands,  and  that,  since  this  cash  deposit  was  mingled  with  the 
bank's  funds  before  the  receivers  took  charge*  and  possession 
of  the  funds  and  property  of  the  bank,  its  identity  has  been 
lost  and  plaintiff  can  not  recover  the  amount  thereof. 

**The  fact  that  the  money  was  not  marked,  and  by  mingling 
with  other  funds  of  the  bank  lost  its  identity,  does  not  affect  the 
right  to  recover  in  full,  if  it  can  be  traced  to  the  vaults  of  the 
bank,  and  it  appears  that  a  sum  equivalent  to  it  remained  con- 
tinuously therein  until  removed  by  the  receiver.''  Massey  v. 
Fisher,  62  Fed.  Rop.,  957. 

**It  is  not' essential  to  the  right  of  a  depositor  to  recover  from 
the  receiver  of  an  insolvent  bank  money  deposited  after  it  was 
known  by  its  oflRcers  to  be  insolvent,  that  he  should  be  able  to 
trace  the  identical  money,  but  it  is  sufficient  if  the  money  which 
came  into  the  receivers'  hands  was  increased  by  the  amount  of 
the  deposit."  Richardson  v.  New  Orleans  Debenture  Redemp- 
tion Co.,  102  Fed.  Rep.,  780. 

**  Where  money  and  checks  arc  unsuspectingly  deposited  in  a 
bank,  which  is  known  by  its  managing  officer  to  be  hopelessly 
insolvent,  a  few  minutes  before  closing  hour  on  the  last  day  on 
which  it  does  business,  and  the  checks  are  subsequently  collected 
by  the  bank's  clerk,  the  whole  of  the  deposit  is  charged  with  a 
trust,  and  an  equal  amount  may  be  recovered  from  the  rv^ceiver 
\vho  retains  the  specific  money  among  the  general  mass  of  the 
bank's  funds."    Wasson  v.  Hawkins,  59  Fed.  Rep.,  233. 

Brief  of  Fred  L.  Rosemond,  R.  T.  Scott  and  C.  S.  Turnbaugh, 
for  defendants. 

The  deposit  was  not  for  collection,  nor  a  special  deposit,  but 
was  a  general  one,  and  the  relation  of  debtor  and  creditor,  and 
not  a  trust,  arose.  Cot^ert  v.  Rhodes,  48  0.  S.,  66,  71 ;  7v'.  R.  Co. 
v.  Bank,  54  O.  S.,  60,  71 ;  Morse,  Banks,  Sections  186,  573,  575. 

Even  if  it  had  been  a  deposit  for  collection  the  fund  can  not 
be  followed  because  of  the  indistinguishable  mingling  of  the 
funds.  Reeves  v.  Bank,  7  0.  S.,  465,  3d  Syl.,  482,  484;  2  Morse, 
Banks,  Section  629. 
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Baker  can  get  relief  only  by  actually  or  in  effect  obtaining  a  | 

rescission,  and  the  only  basis  .suggested  is  fraud.     Mere  insolv-  i 

ency  and  not  disclosing  it  are  not  enough ;  there  is  no  presump-  ^ 

tion  of  fraud,  and  plaintiff  must  prove  it.  2  Moi*se,  Banks,  Sec- 
tions 629,  589;  Qiiinn  v.  Earle  cited  2  Morse,  Banks,  Section 
629 ;  95  Fed.,  728.  I 

There  is  no  allegation  of  misrepresentation;  the  complaint 
is  of  silence  only;  and  silence  affords  no  ground  for  relief  un- 
less there  were  both  knowledge  and  duty  to  disclose.  Baker 
dealt  with  Scott,  a  mere  employe,  and  knowledge  on  Scott's  part 
of  insolvency  is  neither  shown  nor  claimed.  The  knowledge 
which  plaintiff  must  show  is  that  of  the  board  of  directors.  - 

Balbach  v.  Frelinghuysen,  15  Fed.,  675.  ^ 

Notice  to  one  director  is  not  enough.  1  Morse,  Banks,  Section 
112;  Story,  Agency,  Section  140c ;  R.  R,  Co.  v.  Everett,  19  C.  C,  J 

205. 

Knowledge  of  Patterson,  cashier,  and  of  Barber,  vi-ce-presi- 
dent,  does  not  bind  the  bank  as  to  this  transaction  because  (a) 
prior  to  this  deposit  both  had  absconded  and  their  official  con- 
nection with  the  bank  had  ended,  and  (6)  because  the  insolvency 
was  caused  by  their  own  frauds  upon  the  bank,  in  violation  of 
their  duty,  and  concealed  by  them.  Instead  of  giving  informa- 
tion to  the  bank  company  they  deceived  it,  and  fled  after  ruining 
it.  1  Morse,  Banks,  Section  lO-ia-;  Story,  Agency,  Section  210; 
2  Pomeroy's  Eq.  Jur.,  Section  674;  Note  10  L.  R.  A.,  706,  **Ex. 
ceptions  to  Rule  as  to  Imputed  Notice.'' 

The  only  decisions  of  the  Supreme  Court  relate  to  the  de- 
posits for  collection  only,  and  the  question  made  seems  to  be 
covered  by  no  special  case. 

Cook,  J.;  Burrow^s,  J.,  and  Laubie,  J.,  concur. 

Appeal  from  Common  Pleas  Court  of  Guernsey  County. 

This  action  is  for  the  purpose  of  charging  the  claim  of  plaint-  < 

iff  upon  the  funds  in  the  hands  of  defendants,  as  receivers  of 
the  Commercial  Bank  Company,  and  to  order  the  same  paid  out 
of  the  fund  as  a  preferred  claim. 

The  Commercial  Bank  Company  is  a  corporation  organized 
under  the  general  corporation  aet  of  the  state. 
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There  is  very  little,  if  any,  dispute  about  the  facts  in  the  case 
which  are  substantially  as  follows:  On  June  13,  1904,  plaintiff, 
who  for  a  long  time  had  been  a  customer  of  the  bank,  deposited 
money  in  the  sum  of  $99  and  two  checks  obtained  from  his  custo- 
mers, one  for  the  sum  of  $169,  drawn  on  the  old  Citizens  Bank 
of  Zanesville,  and  the  other  for  the  sum  of  $15  on  the  National 
Bank  of  Cambridge.  The  money  and  checks  were  credited  as 
one  item  in  the  pass  book  of  plaintiff  and  passed  to  his  credit  in 
the  bank,  he  at  that  time  having  a  credit  in  the  bank  of  $100, 
which  made  a  balance  in  his  account  of  $383.  This  deposit  was 
made  in  the  usual  course  of  business  of  depositors,  nothing  be- 
ing said  about  collecting  the  cheeks  for  plaintiff  and  no  doubt 
it  was  a  general  deposit  and  the  relation  of  debtor  and  creditor 
immediately  took  place. 

The  deposit  was  received  by  an  employe  of  the  bank  who  was 
authorized  to  receive  the  same.  He  had  been  acting  as  assistant 
eashier  for  about  a  year,  but  was  never  elected  as  such  by  the 
board  of  directors. 

In  less  than  an  hour  after  the  deposit  was  made  the  .bank 
failed  and  closed  its  doors.  The  money  was  immediately  placed 
among  the  other  money  of  the  bank  and  became  indistinguish- 
ably  mingled  with  the  same.  The  check  on  the  old  Citizens  Bank 
of  Zanesville  was  placed  to  the  credit  of  the  Commorcial  Bank 
Company  by  it,  making  a  balance  in  favor  of  the  same  of  $583.- 
55,  which  was  paid  over  to  the  receivers  by  said  old  Citizens 
Bank  and  by  them  placed  in  the  fund  in  their  hands.  The  check 
for  $15  was  collected  by  the  receivers  from  the  National  Bank 
of  Cambridge  and  placed  in  the  fund  in  their  hands.  There  was 
on  hand  in  money  in  the  bank  at  the  time  of  its  failure,  includ- 
ing the  deposit  of  $99  made  by  plaintiff,  the  sum  of  $3,026.16 
which  went  into  the  hands  of  the  receivers. 

The  evidence  further  shows  that  at  the  time  of  said  deposit 
and  of  the  failure,  the  bank  was  hopelessly  insolvent  and  had 
been  for  at  least  several  months  previously  and  that  the  cashier 
and  vice-president  had  full  know^ledge  of  such  insolvency,  and 
that  plaintiff  had  no  knowledge  of  such  insolvency  whatever. 
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H.  C.  Patterson  was  cashier  of  the  bank  at  the  time  of  its 
failure  and  had  been  such  cashier  from  the  time  of  its  organiza- 
tion some  three  years  previously.  He  was  not  only  the  cashier 
but  had  the  general  managment  of  the  bank;  conducting  all  its 
business;  making  all  loans  and  discounts  and  doing  all  its  busi- 
ness. H.  0.  Barber  was  the  vice-president.  He  was  the  brother- 
in-law  of  Patterson,  but  gave  the  affairs  of  the  bank  practically 
no  attention  whatever,  as  was  the  case  with  the  president,  and 
all  the  directors  except  Patterson. 

Patterson,  the  cashier,  and  Barber,  the  vice-president,  were 
largely  engaged  in  outside  enterprises,  organizing  and  building 
street  railways,  electric  plants,  shoe  manufactories  and  other 
concerns  and  were  also  largely  interested  in  two  other  banks 
which  were  tributary  to  the  Commercial  Bank  Company. 

The  failure  of  the  bank  was  entirely  through  the  overdrafts 
of  Patterson  and  Barber,  the  money  being  used  in  bolstering 
up  their  outside  enterprises.  The  money  was  drawn  out  upon 
their  checks  or  obtained  on  debit  slips  all  of  which  were  charged 
up  in  their  accounts  and  the  books  of  the  bank  showed  the  condi- 
tion of  their  accounts  open  to  any  one  of  the  officers  or  directors 
desiring  to  examine  the  accounts.  The  overdrawing  of  their 
accounts  had  been  going  on  almost  from  the  organization  of  the 
bank.  Neither  Patterson  nor  Barber  informed  the  president  or 
any  of  the  directors  of  the  insolvency  of  the  bank  and  they  had 
no  knowledge  of  such  insolvency  whatever. 

Under  these  facts  is  the  claim  of  plaintiff  preferred  and  en- 
titled to  be  paid  out  of  the  fund  in  the  hands  of  the  receivers  in 
preference  to  the  general  creditors? 

Two  reasons  are  strenuously  urged  by  the  attorneys  for  the  re- 
ceivers, why  the  same  should  not  be  so  ordered : 

First.  That  the  insolvency  of  the  bank  was  due  to  the  act  of 
the  cashier  and  vice-president  in  using  the  funds  of  the  bank  in 
bolstering  up  their  outside  enterprises  which  was  a  fraud  upon 
the  bank,  and  therefore  their  knowledge  of  the  insolvency  aris- 
ing from  such  cause  was  knowledge  obtained  in  a  fraudulent  act 
of  their  own  and  such  knowledge  being  withheld  from  the  other 
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officers  and  directors  of  the  bank,  then  the  bank  is  not  charge- 
able with  such  knowledge. 

Second.  The  money  having  been  mingled  with  the  other 
moneys  of  the  bank  before  the  bank  failed  and  closed  its  doors 
and  not  being  distinguishable,  and  one  of  the  checks  having 
gone  to  the  credit  of  the  bank  and  the  other  being  collected  by 
the  receivers  and  also  indistinguishably  mingled  with  the  fujids 
of  the  bank,  the  same  can  not  be  recovered  back  in  kind,  and 
therefore  the  same  can  not  be  charged  upon  the  funJ  in  the 
hands  of  the  receivers. 

As  to  the  first  reason.  There  seems  to  exist  an  exception  to  the 
general  rule  that  knowledge  to  the  agent  is  knowledge  to  the 
principal,  in  this,  that  when  an  agent  has  in  the  course  of  his 
employment  been  guilty  of  an  actual  fraud  against  his  princi- 
pal, contrived  and  carried  out  for  his  own  benefit,  and  he  inten- 
tionally conceals  such  fraud  from  his  principal,  then  his  princi- 
pal is  not  chargeable  with  such  knowledge,  even  though  the 
agent  at  the  same  time  intended  to  defraud  another  party.  The 
rule  is  most  strongly  stated  in  Pomeroy's  Equity,  Section  675. 
It  reads  as  follows: 

**The  second  exception  is  much  more  important  and  of  far 
wider  application.  It  is  now  settled  by  a  series  of  decisions,  pos- 
sessing the  highest  authority,  that  when  an  agent  or  attorney  has, 
in  the  course  of  his  employment,  been  guilty  of  an  actual  fraud, 
contrived  and  carried  out  for  his  own  benefit,  by  which  he  in- 
tended to  defraud  and  did  defraud  his  own  principal  or  client, 
as  well  as,  perhaps,  the  other  party,  and  the  very  perpetration  of 
such  fraud  involved  the  necessity  of  his  concealing  the  facts 
from  his  own  client,  then,  under  such  circumstances,  the  princi- 
pal is  not  charged  with  constructive  notice  of  facts  known  by  the 
attorney  and  thus  fraudulently  concealed.  In  other  words,  if 
in  the  course  of  the  same  transaction  in  which  he  is  employed, 
the  agent  commits  an  independent  fraud  for  his  own  benefit, 
and  designedly  against  his  principal,  and  it  is  essential  in  the 
very  existence  or  possibility  of  such  fraud  that  he  should  con- 
ceal the  real  facts  from  his  principal,  then  the  ordinary  pre- 
sumption of  a  communication  from  the  agent  to  his  principal 
fails;  on  the  contrary,  a  presumption  arises  that  no  communica- 
tion was  made,  and  consequently  the  principal  is  not  affected 
with  constructive  notice.    The  courts  have  carefully  confined  the 
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operation  of  this  exception  to  the  condition  described  where  a 
presumption  necessarily  arises  that  the  agent  did  not  disclose 
the  real  facts  to  his  principal,  because  he  was  committing  such 
an  independent  fraud  that  concealment  was  essential  to  its  per- 
petration; it  has  never  been  extended  beyond  these  circum- 
stances. It  follows,  therefore,  that  every  fraud  of  an  agent  in 
the  course  of  his  employment  and  in  the  very  same  transaction, 
does  not  fall  within  this  exception;  and  most  emphatically  it 
does  not  apply  when  the  agent's  fraud  consists  merely  in  his 
concealment  of  material  facts  within  his  own  knowledge  from 
his  principal." 

By  reference  to  the  notes  to  this  section  it  will  be  seen  that 
the  rule  is  restrict<?d  to  a  very  narrow  compass,  and  it  is  doubted 
that  the  rule  would  apply  to  managing  officers.  (See  cases  cited 
in  note.) 

It  will  be  observed  that  this  rule  only  applies  when  an  agent 
has,  in  the  course  of  his  employment,  been  guilty  of  actual  fraud, 
contrived  and  carried  out  for  his  own  benefit,  by  which  he  intend- 
ed to  defraud  and  did  defraud  his  own  principal,  as  well  as,  per- 
haps, the  other  party,  and  the  very  perpetration  of  such  fraud 
involved  the  necessity  of  concealing  the  facts  from  his  princi- 
pal. Under  such  circumstances,  the  principal  is  not  charged 
with  constructive  notice  of  facts  known  by  the  tagent  thus  fraud- 
ulently concealed.  Furthermore,  it  must  be  an  independent 
fraud  for  his  own  benefit. 

The  facts  in  this  case  fall  far  short  of  sustaining  the  excep- 
tion to  the  general  rule.  Patterson  and  Barber,  the  cashier  and 
vice-president,  were  the  owners  of  more  than  one-half  of  the 
capital  stock  of  the  bank;  they  had  large  outside  enterprises;  tKe 
funds  of  the  bank  were  being  used  by  them  in  the  prosecution  of 
these  enterprises;  it  went  along  for  nearly  three  years  from 
year  to  year;  the  money  was  drawn  out  by  them  by  checking 
upon  their  accounts  the  same  as  any  other  customer  or  by  debit 
slips  placed  in  the  cash  tills. 

What  independent  act  or  fraud  was  done  by  them,  or  either 
of  them,  that  they  should  necessarily  conceal  from  their  princi- 
pal? The  books  showed  their  entire  course  of  dealing  which 
were  open  to  the  directors  and  all  officers  of  the  bank  which 
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would  entirely  rebut  any  purpose  of  concealment.  We,  there- 
fore, see  no  fact  in  this  case  to  make  it  an  exception  to  the  gen- 
eral rule,  that  knowledge  to  the  agent  is  knowledge  to  the  prin- 
cipal and  especially  so  where  the  evidence  conclusively  shows 
that  Patterson  was  not  only  cashier  in  the  ordinary  sense,  but 
that  he  had  the  entire  control  of  the  basiness  of  the  bank. 

The  second  claim  of  the  receivers  presents  a  question  of  more 
than  ordinary  importance. 

As  we  have  said,  immediately  upon  making  the  deposit  by 
plaintiff,  the  relation  of  debtor  and  creditor  attached  and  the 
question  presented  is:  Where  a  depositor  makes  a  deposit  in  a 
bank  under  such  circumstances,  after  the  bank  has  become  hope- 
lessly insolvent,  and  of  which  hopeless  insolvency  the  cash- 
ier, who  is  general  manager  of  the  bank,  has  full  knowle<lge,  and 
of  which  insolvency  the  depositor  has  no  knowledge,  and  which 
deposit  is  indistinguishably  mingled  with  the  other  funds  of  the 
bank,  can  such  depositor  insist  that  his  claim  shall  be  a  charge" 
upon  the  fund  in  the  hands  of  the  receivers  and  have  the  same 
paid  to  such  depositor  in  preference  to  the  general  creditors, 
when  the  fund  which  the  receivers  received,  including  such  de- 
posit, is  more  than  the  amount  of  the  deposit  made  by  such  de- 
positor ? 

This  question,  in  so  far  as  we  are  informed,  has  never  been 
determined  by  our  Supreme  Court. 

The  cases  of  Reeves,  Stephens  &  Co.  v.  The  State  Bank  of 
Ohio,  8  O.  S.,  465,  and  Jones  et  al  v.  Kilhrctt,  49  0.  S.,  401,  are 
not  applicable  for  the  reason  that  the  deposits  made  in  those 
cases  were  for  collection,  while  in  this,  as  we  have  stated,  the  de- 
posit was  an  ordinary  one  and  the  relation  of  debtor  and  credi- 
tor immediately  arose. 

Counsel  on  both  sides  have  argued  the  question  very  elaborate- 
ly and  with  much  research,  citing  a  large  number  of  authorities. 

We  shall  not  attempt  to  enter  into  a  discussion  of  the  ques- 
tion or  review  these  authorities  at  length ;  sufficient  to  say  that 
in  our  judgment  the  plaintiff's  claim  both  for  the  money  and 
cheeks  should  be  paid  by  the  receivers  as  a  preferred  claim  and 
we  base  our  judgment  largely  upon  the  case  of  Quinn  v.  Earle, 
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95  Federal  Reporter,  page  728,  a  ease  almost  precisely  like  the 
one  under  consideration.    The  syllabus  of  that  case  is  as  follows: 

**1.  Banks — Insolvency — Recovery  of  Deposit  From  Receiv- 
er.—To  authorize  the  recovery  of  a  general  deposit  from  the  re- 
ceiver of  an  insolvent  bank  on  the  ground  that  the  bank  was  in- 
solvent, and  known  lo  be  so  by  its  officers  when  the  deposit  was 
received,  and  that  the  fraud  authorized  a  rescission  of  the  con- 
tract by  the  depositor,  the  thing  deposited,  or  its  proceeds,  must 
be  capable  of  identification  in  the  hands  of  the  receiver,  or  it 
must  appear  that  the  funds  coming  into  his  hands  were  in- 
creased by  that  amount. 

**2.  Same  Proof  of  Fraud  in  Receiving  Deposit— Knowledge 
of  Insolvency  by  Officers. — To  constitute  fraud  on  the  part  of  a 
bank  in  receiving  a  deposit  when  insolvent,  which  will  authorize 
a  rescission  by  the  depositor,  and  a  recovery  of  the  deposit  from 
a  receiver  subsequently  appointed  for  the  bank,  the  officers  of 
the  bank  must  have  known  or  believed  that  it  was  insolvent  at 
the  time  the  deposit  was  received;  and  such  knowledge  can  not 
be  presumed,  but  must  be  proved.  The  mere  fact  that  the  bank 
was  known  by  the  officers  to  be  in  an  embarrassed  condition  is 
not  sufficient  to  establish  fraud." 

In  the  opinion  Mr.  Justice  Gray,  on  page  730  and  731,  says : 

**The  principle  of  equity  invoked  by  the  complainant's  bill  is 
that  where  a  bank,  whose  officers  know  it  to  be  hopelessly  in- 
solvent, receives  moneys  or  checks  on  deposit  on  the  very  eve  of 
its  failure,  it  commits  such  a  fraud  on  the  depositor,  who  is  ig- 
norant of  its  condition,  that  he  is  entitled  to  reclaim  the  moneys 
or  proceeds  of  checks.  This  proposition,  thus  stated,  must  be  as- 
sented to.  It  is  a  development  of  the  doctrine  that  a  contract 
founded  on  fraud  is  void,  and  may  be  rescinded  at  the  option 
of  the  defrauded  party,  and  can  not  be  enforced  again.st  him, 
that  no  title  to  property  so  obtained  passes,  and  that  restoration 
of  the  property  obtained  by  means  of  the  fraud,  if  properly 
identified,  can  be  compelled  by  appropriate  proeeedings  in  law 
or  in  equity.  Considering  the  usage  of  business  of  the  banks, 
when  a  general  deposit  is  accepted  by  a  bank,  there  is  an  ins- 
pired contract  between  the  depositor  and  depository,  which  cre- 
ates the  relation  of  creditor  and  debtor  between  them.  A  fraud 
on  the  part  of  the  bank  which  induces  the  deposit  vitiates  this 
contract,  at  the  option  of  the  other  party,  as  fraud  would  vitiate 
any  other  contract,  and  no  rights  can  arise  out  of  it  to  the  banK. 
What  the  remedy  will  be,  will  depend  in  this  ease,  as  in  others, 
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upon  the  situation  of  the  parties  and  the  subject-matter  of  the 
contract.  Upon  a  rescission  of  the  contract,  and  due  notice 
thereof,  the  check  or  draft  deposited,  or  the  proceeds  thereof,  if 
sufiSciently  identified,  may  be  reclaimed,  if  in  the  possession  of 
the  depository.  With  regard  to  personal  property  other  than 
money,  the  question  of  identification  is  fjene rally  easy  of  deter- 
mination. Not  so  of  money,  and  perhaps  some  personal  prop- 
erty other  than  money.  If  these  be  confused  in  the  mass  of  ex- 
actly similar  things,  specific  identification  becomes  impossible. 
But  the  more  modern  doctrine  has  come  to  be  that,  where  the 
fraudulent  depositary  so  mingles  goods  which  he  has  obtained 
by  fraud  with  the  mass  of  like  goods  of  his  own,  the  whole  may 
be  seized,  or  considered  as  held  in  trust,  until  equitable  separa- 
tion of  the  property  of  the  defrauded  party  is  made.  So,  ad- 
vancing one  step  further,  where  money  thus  obtained  has  gone 
to  swell  the  aggregate  in  the  possession  of  the  fraudulent  party, 
it  may,  und>er  proceedings,  be  segregated  in  amount  from  such 
aggregate  sum,  and  made  the  subject  of  a  trust,  in  order  to  ac- 
complish the  ends  of  justice.  If  my  bushel  of  corn  be  obtained 
from  me  by  fraud,  and  be  poured  into  the  mass  of  similar  grain 
in  the  bitt,,of  the  party  committing  fraud,  justice  is  satisfied, 
and  no  one  can  be  wronged,  by  my  having  restored  to  me  a 
bushel  of  the  same  grain  out  of  the  bin,  though  the  identical 
grains  obtained  from  me  are  not  restored.  If,  on  the  other  hand, 
the  funds  in  possession  of  the  defrauding  bank  be  not  increased 
by  the  property  or  the  money  so  obtained,  so  that  the  aggregate 
amount  of  assets  for  distribution  among  the  general  creditors  is 
not  made  larger  by  reason  of  the  plaintiflF's  contribution  thereto, 
then  this  extension  of  the  doctrine  of  identification  will  not  ap- 
ply, and  the  complainant  can  not  have  remedy  as  for  a  preferred 
claim.  All  the  cases  referred  to  by  the  counsel  for  complainant 
are  consistent  with  this  distinction,  and  the  case  of  Bank  v. 
Blackmore,  21  C.  C.  A.,  514;  75  Fed.,  771,  distinctly  elaborates 
the  doctrine  just  stated ;  Judge  Taft,  who  delivered  the  opinion 
of  the  court,  saying : 

'*  *No  authority  has  been  cited  to  show  that  a  claim  founded  on 
fraud  is  entitled  to  a  priority  over  other  claims.  It  is  only 
where,,  by  the  rescission  of  the  contract  out  of  which  the  claim 
arises,  on  the  ground  of  fraud,  the  specific  thing  parted  with, 
or  its  proceeds,  can  be  sufficiently  identified  to  be  returned,  that 
fraud  seems  to  give  a  priority  of  distribution.  It  may  not  be 
necessary  to  show  earmarks  upon  the  proceeds  of  the  thing 
parted  with,  to  justify  such  a  remedy;  but  it  must  at  least  ap- 
pear that  the  funds  in  the  hands  of  the  receiver  were  increased 
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or  benefited  by  the  proceeds,  and  the  recovery  is  limited  to  the 
extent  of  this  increase  or  benefit.  In  every  ease  relied  on  by 
counsel  for  appellant,  recovery,  if  desired,  was  based  on  the  fact 
that  the  property  in  the  hands  of  the  assi<?noe  or  receiver  of  the 
person  or  bank  against  whom  the  claim  of  fraud,  rijrht  to  rescind, 
and  priority  of  distribution  was  made,  included  in  its  mass  either 
the  very  thinor  parted  with,  or  its  proceeds.  Railway  Co.  v. 
Johnston,  133  U.  S.,  573;  10  Sup.  Ct.,  390;  Armstrong  v.  Bank, 
148  U.  S.,  50;  13  Sup.  Ct,  533;  Craigie  v.  Hadley,  99  N.  Y.,  131; 
1  N.  E.,  537.'" 

Decree  in  favor  of  plaintiff  as  prayed  for  in  his  petition. 
Mathews  &  Mathews,  for  plaintiff. 
Rosemond,  Scott  &  Turnhaugh,  for  defendant. 


INJURY  FROM  DEFECT  IN  A  VEHICLE. 

[Circuit  Court  of  T-K)raiii  County.] 

George  P.  Walton  v.  Calvin  Ensign. 

Decided,  May  8,  1905. 

Negligence — Agency  of  Driver — Of  a  Team  Negligently  Allowed  to 
Cause  an  Injury — Evidence — Where  an  Exhibit  Shows  an  Old 
and  Bad  Defect — Liability  for  Defective  Vehicle  in  Another's 
Hands. 

1.  Where  ownership  is  admitted   by  the  defendant  of  .the  team  and 

wagon,  from  the  negligent  management  of  which  the  plaintiff 
claims  .to  have  suffered  injury,  it  is  error  to  take  the  case  from 
the  jury  on  the  ground  that  no  evidence  has  been  introduced  to 
establish  the  agency  of  the  man  in  charge  of  the  team. 

2.  The  introduction  of  a  section  of  the  wagon  pole,  the  breaking  of 

which  led  .to  the  accident,  constitutes  evidence  of  negligence, 
when  an  examination  of  the  part  exhibited  shows  that  it  has  been 
for  a  long  time  in  a  bad  condition. 

Marvin,  J. ;  Winch,  J.,  and  Henry,  J.,  concur. 

The  case  of  George  P.  Walton  v.  Calvin  Ensign  is  a  pro- 
ceeding in  error  brought  here,  seeking  to  reverse  the  judgment 
of  the  court  of  common  pleas.     The  parties  here  are  aa  they 
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were  below.  The  plaintiff  in  error  having  been  plaintiff  be- 
low, and  so  of  the  defendant. 

Suit  was  brought  by  Walton  v.  Ensign,  setting  up  that  on 
the  24th  of  September,  1903,  Ensign  was  the  owner  of  a  span 
of  horses,  harnessed  to  a  wagon,  and  that  by  reason  of  the 
careless  and  negligent  manner  in  which  said  team  of  horses 
were  guided  and  driven  by  an  agent  and  employe  of  Ensign, 
who  had  them  under  his  charge,  they  ran  away  and  ran  against 
a  horse  owned  by  the  plaintiff  and  killed  it. 

It  is  also  charged  in  the  petition  that  the  tongue  or  pole  of  the 
wagon,  owned  by  Ensign,  to  which  these  horses  were  harnessed, 
and  the  neck-yoke  and  neck-yoke  ring  were  insufficient  for  the 
purpose  for  which  they  were  used;  that  they  were  out  of  re- 
pair, and  that  that  fact  was  known  to  Ensign,  and  that  by 
reason  of  these  negligent  acts  on  the  part  of  Ensign's  agent  in 
permitting  the  team  to  run  away  and  run  against  the  horse  of  the 
plaintiff,  and  also  by  reason  of  the  negligence  of  Ensign  in  per- 
mitting his  wagon  to  be  used  in  this  imperfect  state  of  the  pole 
and  neck-yoke,  Ensign  is  liable  in  damages  for  the  value  of  the 
property  of  the  plaintiff,  injured. 

Ensign  answered,  admitting  that  he  owned  the  team,  that 
they  ran  away  and  killed  the  horse  of  the  plaintiff.  He  denies 
all  acts  of  negligence,  and  he  avers  that  the  plaintiff  was  him- 
self negligent  in  permitting  his  horse  to  be  where  it  was  at  the 
time  of  the  injury. 

At  the  close  of  the  evidence  offered  on  behalf  of  the  plaintiff, 
which  included  as  an  exhibit  a  part  of  the  wagon  tongue  or  pole, 
some  four  and  one-half  feet  long,  the  front  part  of  that  pole— 
at  the  close  of  that  evidence,  a  motion  was  made  to  direct  the 
jury  to  return  a  verdict  for  the  defendant.     The  record  reads: 

** Whereupon  counsel  for  defendant  re<iuested  the  court  to 
arrest  the  testimony  from  the  jury,  and  render  a  judgment  for 
the  defendant,  on  the  ground  that  there  was  no  evidence  pre- 
sented by  the  plaintiff  as  to  the  agency  alleged  in  plaintiff's 
petition ;  that  there  was  no  evidence  presented  by  plaintiff,  show- 
ing knowledge  on  the  part  of  the  defendant  of  the  defect  in  the 
tongue,  as  alleged  in  plaintiff's  petition;  that  there  was  no  evi- 
dence showing  that  there  was  any  defect  in  the  tongue  as  al- 
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leged  in  plaintiff's  petition,  and  that  there  was  no  evidence  that 
the  defendant  had  in  any  way  been  negligent.'' 

This  motion  was  sustained  by  the  court,  and  the  juiy  were 
directed  to  return  a  verdict  for  the  defendant. 

As  has  already  been  said,  it  is  admitted  by  the  answer  that 
the  team  and  the  wagon  which  collided  with  the  horse  of  the 
plaintiff  and  killed  it,  was  the  property  of  the  defendant  En- 
sign. 

There  was  no  evidence,  no  witness  testified  to  any  agency  of 
the  man  in  charge  of  that  team.  And  the  court  clearly  under- 
standing the  law  to  require  of  the  plaintiff  that  he  establish  the 
agency  of  the  man  in  charge  of  Ensign's  team  by  evidence  be- 
fore he  could  recover,  and  having  failed  to  do  so  was  not  en- 
titled to  recover.    We  understand  the  law  to  be  otherwise. 

It  is  laid  down  in  Shearman  &  Redfield  on  Negligence,  Sec- 
tion 158 : 

**When  the  plaintiff  has  suffered  injury  from  the  negligent 
management  of  a  vehicle,  such  as  a  boat,  car  or  carriage,  it  is 
sufficient  prima  facie  evidence  that  the  negligence  was  imputable 
to  the  defendant,  to  show  that  he  was  the  owner  of  the  thing, 
without  proving  affirmatively  that  the  person  in  charge  was 
the  defendant's  servant.  It  lies  with  the  defendant  to  show  that 
the  person  in  charge  was  not  his  servant,  leaving  him  to  show, 
if  he  can,  that  the  property  was  not  under  his  control  at  the 
time,  and  that  the  accident  was  occasioned  by  the  fault  of  a 
stranger,  an  independent  contractor,  or  other  person,  for  whose 
negligence  the  owner  would  not  be  answerable.  This  view  is 
supported  by  decisions,  in  which  it  was  held  sufficient  evidence 
of  the  defendant's  negligence  to  show  that  the  plaintiff  was 
injured  by  something  falling  out  of  the  window  of  the  defend- 
ant's house,  or  from  a  hoisting  apparatus  belonging  to  the  de- 
fendant." 

Supporting  the  same  proposition  is  the  case  of  Norris  v.  Koh- 
ler,  41  N.  Y.,  page  42.    The  syllabus  reads : 

*'In  an  action  for  causing  death  in  the  streets  of  a  city,  charged 
to  have  been  by  the  negligence  of  the  defendant's  servants,  evi- 
dence that  the  fatal  injury  was  occasioned  by  a  runaway  span  of 
horses  and  wagon,  owned  by  the  defendants — Held:  Sufficient  to 
authorize  a  jury  to  find  pei'sons  in  charge  of  such  horses  and 
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wagon  to  be  his  servants,  although  engaged  at  the  time  in  a 
business  which  appeared  to  be  that  of  another  person,  whose 
name,  as  carrying  on  such  business,  was  painted  upon  the 
wagon." 

And  on  page  45  of  the  opinion,  the  court  say  this: 

** Whether  the  driver  of  the  wagon  was  the  servant  of  the  de- 
fendant, the  evidence  consisted,  first,  of  the  fact  of  ownership. 
The  property  being  proved  to  belong  to  the  defendant,  it  is 
urged  that  a  presumption  arises  that  it  was  in  use  for  his  bene- 
fit, and  on  his  own  account.  This  argument,  I  think,  is  a  sound 
one.  The  ownership  of  personal  property  draws  to  it  the  pos- 
session. While  no  proof  was  given  in  the  present  case,  separat- 
ing the  ownership  from  the  possession  and  the  presumption  of 
law  is,  that  the  wagon  and  horses  of  the  defendant  were  in  use 
in  his  service,  and  on  his  account.*' 

Entertaining  the  view  that  the  law  is  as  declared  in  Shearman 
&  Redfield  on  Negligence,  which  has  been  read,  and  as  announced 
in  the  <Jase  from  the  opinion  of  which  I  have  just  read,  we  think 
it  clear  that  it  was  error  on  the  part  of  the  court  to  take  this  case 
from  the  jury  on  the  ground  that  no  evidence  had  been  intro- 
duced to  establish  the  agency  of  the  man  in  charge  of  this  team. 

And  another  ground  on  which  the  court  took  the  case  from  the 
jury  was,  that  there  was  no  evidence  showing  knowledge  on  the 
part  of  the  defendant  of  the  defects  in  the  tongue  as  alleged. 
As  has  already  been  stated,  a  part  of  that  tongue,  the  part  which 
is  claimed  was  defective,  was  in  evidence,  and  it  is  a  part  of  the 
bill  of  exceptions;  we  think  that  an  examination  of  that  tongue 
would  show  that  one  might  well  think  that  it  had  been  in  a  de- 
fective condition  for  a  long  time,  and  if  that  be  so  the  jury 
might  well  have  found,  if  they  had  been  permitted  to  pass  upon 
the  question,  that  the  owner  of  that  team  knew  of  the  condition 
of  that  wagon  pole.  The  neck-yoke  itself  was  not  introduced  in 
evidence,  the  ring  of  the  neck-yoke  was  not  introduced ;  but  the 
flange  on  the  pole  Ls  defective,  it  is  in  a  bad  condition,  and  ap- 
parently has  been  so  for  a  long  time,  and  surely  there  should 
have  been  submitted  to  the  jury  the  question,  whether  in  the 
condition  that  wagon  pole  was,  from  its  appearance,  whether 
that  did  not  make  it  probable  that  the  owner,  if  a  man  of  ordi- 
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nary  carefulness,  would  have  known  of  its  condition.  The  pole 
itself  was  evidence  enough  to  go  to  the  jury  for  them  to  pass 
upon  the  question  of  whether  the  owner  had  knowledge  of  its 
condition. 

Reading  further  from  the  second  section  of  Shearman  &  Red- 
field,  from  which  I  have  already  read— 

**  Acquiescence  in  the  constant  use  of  a  vehicle  may  make  the 
owner  responsible  for  the  negligence  of  those  using  it  in  con- 
nection with  his  business.  And  where  an  injury  is  caused  by  de- 
fects in  a  vehicle  or  its  loading,  which  the  owner  was  bound  to 
remedy,  it  is  immaterial  whether  the  persons  in  charge  were  his 
servants  or  not. ' ' 

It  should  be  said  that  the  evidence  shows  that  while  this  team 
was  running,  the  pole  of  that  wagon  extended  out  to  the  front  of 
the  horses  five  feet  or  more.  The  condition  of  the  pole  was  such, 
is  such  now,  as  that  one  looking  at  it  knows  that  it  is  now  die- 
fective;  the  fact  that  it  is  in  the  condition  it  is  and  has  the  ap- 
pearance it  has  is  well  calculated  to  establish  the  propasition  it  I 
had  been  in  that  defective  condition  for  a  long  time,  and  we 
think  it  was  clearly  error  for  the  court  to  direct  the  jury  to  re- 
turn- a  verdict  for  the  defendant.  The  judgment  is  reversed  and 
the  case  remanded  to  the  court  of  common  pleas. 

F,  M.  Stevens,  for  plaintiff  in  error. 

L.  B.  Faiiver,  for  defendant  in  error. 
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Tm  ISSUINC  OF  STOCK  AT  LESS  THAN  PAR. 

[Circuit  Court  of  Hamilton  County.] 

E.  A.  KiNSEY  ET  AL  V.  Mt.  Aububn  Cable  Co.  et  al. 

Decided,  Marcli,  1905. 

Corporations-^Sale  of  Stock  at  Leas  than  Par—Permisaihle,  When — 
Vot  Available  to  Promoters  of  New  Enterprises — Nor  to  Give 
Special  Terms  to  Those  in  Control. 

1.  The  legal  propriety  of  a  cxxrporation  issuing  any  of  its  stock  at  less 

than  par,  depends  entirely  upon  the  good  faith  of  those  partici- 
pating in  the  transaction. 

2.  While  ordinarily  a  corporation  is  expected  to  receive  the  par  value 

of  the  stock  issued  by  it,  yet,  where  a  corporation  has  become 
.em3)arrassed,  for  the  purpose  of  saving  its  corporate  life  and 
prosecuting  the  ends  for  which  it  was  orgianized,  it  may  issue  its 
stock  for  the  best  price  it  can  secure  therefor,  as  in  the  cases  of 
Peter  v.  The  Union  Manufacturing  Company  et  al,  56  O.  S.,  181, 
and  Handley  v.  Stutz,  139  U.  S.,  417. 

3.  The  doctrine  laid  down  in  the  above  cases  is  not  to  be  extended  to 

the  organi^tlon  of  a  corporation  or  to  the  financing  and  floitation 
of  new  enterprises,  and  especially  not  to  those  of  speculative 
character  and  problematic  success. 

4.  Neither  will  said  doctrine  be  applied  to  permit  those  having  the 

management  and  oomtrol  in  the  organization  and  promotion  of 
such  enterprises  to  obtain  any  of  the  corporate  securities  on  terms 
more  favorable  than  those  accorded  to  the  other  shareholders  or 
oOered  to  the  public. 

Jelke,  p.  J. ;  Swing,  J.,  concurs;  Gippen,  J.,  dissenis  from  the 
finding  and  judgment. 

The  Mt.  Auburn  Cable  Company  was  incorporated  under  the 
laws  of  the  state  of  Ohio,  with  a  capital  stock  of  one  hundred 
thousand  dollars.  The  purpose  of  this  incorporation  was  to 
build  a  street  railroad  from  Fourth  street  in  Cincinnati  through 
a  portion  of  Mt.  Auburn  to  Avondale.  The  construction  of  the 
road  was  begun  in  1887,  and  completed  for  operation  in  June, 
1888.  On  March  5,  1887,  the  capital  stock  of  the  company  was 
increased  to  $300,000;  of  this  $300,000,  $174,000  was  subscribed 
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and  paid  for,  so  that  in  September,  1887,  there  was  unissued  in 
the  treasury  of  the  company  $126,000  of  this  capital  stock.    At  , 

that  time  there  was  on  hand  a  considerable  quantity  of  ma^ 
chinery  and  material  for  the  construction  and  equipment  of  the 
road;  but  the  road  became  embarrassed  for  want  of  sufficient 
funds  for  its  completion.  There  were  outstanding  at  that  time 
promissory  notes  and  acceptances  to  Messrs.  Henry  Martin, 
David  Sinton,  Rudolph  Wurlitzer,  Marcus  Warth,  and  other 
stockholders  and  directors  of  the  company,  to  the  amount  of 
about  $77,000.  In  addition  there  were  Henry  Martin's  accept- 
ances of  $19,000.  There  were  other  obligations— on  contracts 
for  material  and  equipment— bringing  the  total  obligations  on  or  • 

about  October  18,  1887,  to  the  sum  of  $152,731.44.  j 

It  appears  that  the  holders  of  some  of  these  claims  were  press- 
ing for  payment,  and  that  in  addition  to  the  necessary  liquida- 
tion of  these  outstanding  claims  some  further  money  was  needed 
to  complete  the  road  ready  for  operation. 

It  appears  that  after  the  transaction  herein  involved 
was  consummated  that  there  was  actually  raised  the  sum  of  I 

$27,868.56  in  addition  to  the  funds  used  for  the  liquidation  of  ' 

the  liabilities  aforesaid. 

It  appears  in  evidence  that  the  representatives  of  the  Mt.  Au-  , 

burn  Cable  Railway  Company  had  made  strenuous  efforts  to  sell 
the  bonds  and  treasury  stock  of  the  company,  but  whatever 
their  efforts  may  have  been,  or  at  whatever  terms  they  had  of- 
fered these  securities  to  the  general  public,  they  had  been  un- 
successful. 

It  appears  that  the  bonds  of  the  company  had,  at  times,  in  one 
or  two  sales,  sold  as  low  as  eighty  cents  on  the  dollar;  but  for 
the  most  part  they  had  brought  par  at  all  times,  and  were  finally 
assumed  by  the  Cincinnati  Street  Railway  Company,  and  have 
at  all  times  since  then  brought  a  substantial  premium.  ^ 

In  September,  1887,  The  Cincinnati  Traction  &  Construction 
Company  was  incorporated  with  a  capital  of  $5,000,  of  which 
only  ten  per  cent,  was  subscribed,  and  it  does  not  appear  how 
much,  if  any,  of  the  sum  subscribed   was  ever  actually  paid. 
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About  this  time  the  following  arrangement  was  devised  and 
entered  into: 

**  Cincinnati,  0.,  October  13,  1887. 

**We,  the  undersigned,  agree  to  purchase  from  the  Cincinnati 
Traction  &  Construction  Company,  one  hundred  and  eighty 
first  mortgage  bonds  of  The  Mount  Auburn  Cable  Railway  Com- 
pany, and  twelve  hundred  and  fifty  shares  of  stock  of  said  com- 
pany— par  value  of  $100.  Each  of  the  undersigned  to  pay  the 
sums  of  money  set  opposite  our  respective  names  for  the  purpose 
of  making  said  (purchase.  Said  money  to  be  paid  to  the  treas- 
urer of  the  Cincinnati  Traction  &  Construction  Company, 
payments  to  be  made  as  follows:  The  notes  of  the  Mount  Au- 
burn Cable  Railway  Company,  held  by  any  of  us  to  be  taken  at 
their  face  value  without  interest,  on  account  of  said  subscrip- 
tion and  thirty-three  and  one-third  per  cent,  of  the  balance 
cajsh  on  completion  of  this  paper,*  thirty-three  and  one-third  per 
cent,  in  thirty  days  thereafter  and  thirty-three  and  one-third 
per  cent,  in  sixty  days  thereafter.  We  to  take  respectively  and 
in  our  proper  proportions  for  the  amounts  hereto  subscribed  by 
us,  the  180  first  mortgage  bonds  and  1,250  shares  of  stock  afore- 
said. A  condition  of  this  purchase  that  the  December,  1887, 
coupons  are  not  to  be  presented  for  payment  prior  to  Jamiary 
1,  1888.  This  agreement  not  to  be  binding  unless  $180,000  is 
subscribed : 

''David  Sinton   $  23,000  00 

''Henry  Martin    66,000  00 

"Elijah    Coombe    8,000  00 

"Rudodph  Wurlitzer   11,500  00 

"James   M.    Potter    4,500  00 

"Marcus  Warth   12,500  00 

"Wm.  P.  Irwin   1,500  00 

"IT.  H.  Coombe   1,000  00 

"Alb.   Erkenbrecher    11,500  00 

"A.  E.  Burkhardt  5,000  00 

"George  Gerbe   2,000  00 

"William  Means    2,000  00 

"John  R.  DeCamp   2,000  00 

"Edward  N.  Roth  2,000  00 

"J.  A.  S.  Gray 8,000  00 

"P.  M.  Joyce   1,000  00 

"Samuel  W.  Ramp,  Agent,  2,000  00 

"G.  K.  Duckworth   2,000  00 

"John  B.  Deiters 1,000  00 
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**Broderick  &  Bascom  Rope  Co.,  Jos.  W.  Wayne,. . .       5,000  00 
**LouL8  Van  Antwerp,  per  J.  H.  M., 5,000  00 


Total     $180,000  00 

**  Completed  October  17,  1887. 

**JOHN  H.  Martin.'' 

Thereupon  the  f oUowino:  contract  was  entered  into : 

'*  October  18,  1887. 

**1.     Mount  Auburn  Cable  Railway  Company. 

**2.     Cincinnati  Traction  &  Construction  Company. 

**  1,250  shares  stock  of  $100  each. 

*'180  first  mortgrage  bond.s,  December,  1897,  coupons  attached. 

**  Party  of  the  first  part  to  correspond  with  contractors,  etc., 
to  receive  all  materials  and  issue  its  acceptance  therefor. 

**Se<K)nd  party  to  meet  all  acceptances  as  they  mature,  and 
hold  first  party  free  and  harmless  from  any  and  all  damages  or 
expense  by  reason  thereof. 

** Party  of  second  part  agrees  to  assume  the  full  obligations; 
to  complete  the  unexecuted  and  partially  executed  contracts 
herein  mentioned,  and  perform  the  labor  specified: 

**1.  To  complete  the  eight  miles  single  track  cable  railway 
between  southern  treminus  of  Fourth  and  Sycamore,  and  the 
northern  terminus  Rockdale  and  Main  avenues,  using  material 
of  Mount  Auburn  Cable  Railway  Company  on  hand  and  unused, 
free  of  expense  to  said  second  party  doing  said  work,  in  a  good 
and  workmanlike  manner  similar  to  the  construction  already 
begun  by  the  first  party  and  to  its  entire  satisfaction  restoring 
the  streets  to  as  good  a  condition  as  before  being  opened. 

**2.  To  complete  the  contract  between  first  party  and  Lane 
&  Bodley. 

**3.  To  assume  the  existing  contract  between  first  party  and 
Brill  Car  Company  for  six  grips  and  six  coaches. 

**4.  To  assume  balance  due  on  contract  with  L.  Schreiber 
Sons  for  street  vault  at  power  house.   • 

**5.  To  assume  the  cash  payment  when  due  on  the  contract! 
between  first  party  and  Broderick  &  Bascom  Company. 

**6.  To  complete  the  power  house  in  accordance  with  the 
plans  and  specifications  at  an  expense  not  to  exceed  $2,500. 

**7.  To  assume  and  pay  all  outstanding  acceptances  as  of 
date  fifteenth  of  September,  1887,  reimbursing  Henry  Martin 
for  all  of  same  taken  by  him  since  that — total  amount  of  same 
being  $19,000. 
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'•8.  fo  furnish  six  grips  and  attachments  complete  as  per 
plans  and  specifications  of  first  party. 

**9.  To  pay  all  expenses  of  draughting,  pattern  making, 
oiBce  rent,  etc.,  not  to  exceed  $1,000. 

**10.  To  complete  all  boulder  pavement  repairs  required,  not 
to  exceed  $200. 

**11.  To  assume  and  pay  the  promissory  notes  of  the  Mount 
Auburn  Cable  Railway  Company,  amounting  to  $77,000,  which 
were  executed  to  certain  stockholders  of  said  company,  returned 
the  collateral  security  attached  to  them  to  the  first  party. 

'*  (Signed)  The  Mount  Auburn  Cable  Railway  Co. 

**  Henry  Martin,  Pres, 
**Wm.  T.  Irwin,  Sec'y. 

''October  18,  1887. 

*'  (Signed)  The  Cincinnati  T.  &  C  Co., 

'*Sam.  W.  Ramp,  Treas." 

After  this  arrangement  was  <»onsummated,  the  road  was  fin- 
ished and  put  in  operation.  It  does  not  appear  that  the  Cincin- 
nati Traction  &  Construction  Company  ever  actually  did  any- 
thing. There  was  no  change  in  the  persons  directing  and  man- 
aging the  completion  and  construction  of  the  road,  and  that  the 
same  people  and  the  same  policy  prevailed.  The  fact  of  the  matter 
was  and  we  do  find,  that  the  Cincinnati  Traction  &  Construction 
Company  was  a  mere  fiction,  and  served  no  substantial  purpose 
in  effecting  the  things  that  were  herein  done.  In  fact,  its  pres- 
ence and  the  part  which  it  played,  become  almost  a  badge  of 
fraud  and  created  the  gravest  doubt  and  suspicion  as  to  the  good 
faith  of  those  lending  themselves  to  this  arrangement.  Page 
89  of  Journal  No.  2,  shows  an  entry  made  by  Arch  Irwin,  the 
bookkeeper  of  the  company,  and  a  son  of  William  F.  Irwin,  a 
director  of  the  company  and  its  secretary,  which  entry  was  dated 
October  1,  1889,  made  as  follows: 

**  Construction  Ac. 
*'To  Cincinnati  Traction  &  Construction  Co.,  Dr. 
**To  amount  of  stock  issued  to  purchasers  of  first  mortgage 
bonds,  as  a  bonus  for  purchasing  them  at  par,  $126,000.'' 

There  is  some  dispute  as  to  the  aufchorizatiim  of  this  entry, 
but  it  seems  to  have  been  made  in  th€  usual  course  of  business, 
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and  so  far  as  the  testimony  shows,  it  seems  to  be  in  accord  with 
the  understanding  of  all  parties  interested  and  as  a  necessary 
and  only  way  of  balancing  the  funds  of  the  company.  The 
verity  of  this  entry  was  never  ohallcnged  until  the  construction 
of  this  transaction  became  important  in  determining  the  issue 
herein  involved. 

After  the  road  was  in  operation,  there  were  a  second  and  third 
issue  of  mortgage  bonds,  so  that  finally  there  were  outstanding 
$180,000  first  mortgage  bonds,  $22,000  second  mortgage  bonds 
and  $137,000  third  mortgage  bonds.  Nearly  all  of  these  bonds 
were  issued  to  and  held  by  the  same  persons  who  had  acquired 
$180,000  first  mortgage  bonds  and  the  $126,000  stock  under  the 
agreement  aforesaid.  In  fact,  nearly  all  the  money  at  any  time 
put  up  or  invested  in  this  enterprise,  was  put  up  and  invested 
by  those  who  had  originally  gone  into  the  enterprise  and  had 
had  faith  in  it,  and  who  after  they  had  made  a  considerable  in- 
vestment had  of  necessity  to  put  in  more  to  sustain  the  enter- 
prise and  secure  their  earlier  investment. 

The  burden  of  carrying  this  enterprise  seems  at  all  times  to 
have  been  about  where  it  belonged. 

In  1893  a  receiver  was  appointed  by  the  Court  of  Common 
Pleas  of  Hamilton  County,  Ohio,  in  an  action  to  foreclose  the 
third  mortgage  bonds  of  the  cable  company. 

In  1895  the  receiver  sold  the  road  and  its  property  under  order 
of  the  court  for  $350,000  to  David  Sinton,  trustee  for  bond- 
holders; in  1896  said  Diavid  Sinton  sold  it  to  the  Cincinnati 
Street  Railway  Company  for  $400,000,  the  first  mortgage  bond 
issue  $200,000  and  the  second  mortgage  bonds  outstanding, 
$20,000,  being  assimied  as  part  thereof.  In  addition  to  the 
mortgage  bonds,  the  referee  found  that  there  were  unsecured 
debts  amounting  to  $126,904.04,  of  which  the  following  amounts 
were  claimed  by  persons  who  subscribed  and  were  parties  to  the 
agreement  of  October  18,  1887,  aforesaid.  Finally,  on  the  re- 
port of  the  referee,  the  common  pleas  court  made  an  assessment 
of  .4975  per  cent,  on  the  stockholders,  as  follows : 

Elijah  Coombe,  10  shares   $       497  50 

H.  H.  Coombe,  10  shares 497  50 
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Chas.  Cowie,  10  shares   497  50 

Jno.  B.  Dieters,  17  shares 845  75 

Jas.  A.  S.  Gray,  25  shares 1,243  75 

Cath.  N.  Hauck,  Extrix.,  50  shares  2,487  50 

Alfred  Hill,  110  shares   5,472  50 

Jacob  Menderson,  25  shares 1,243  75 

Henry  Martin,  793  shares 39,452  50 

Neva  W.  Martin,  Trust.,  1  share 49  75 

Jas.  M.  Potter,  38  shares 1,890  50 

Lou.  M.  Porter,  Extrx.,  5  shares 248  75 

Ohas.  E.  Page,  10  shares 497  50 

David  Sinton,  277  shares 13,781  00 

Hy.  P.  Smith,  50  shares 2,487  50 

Lewis  Seasongood,  180  shares 8,955  00 

Theo.  Sengstak,  170  shares  8,457  50 

Eleanor  Tatura,  10  shares  497  50 

Fred  Vogeler,  50  shares   2,487  50 

Marcus  Warth,  232  shares 11,542  00 

Rudolph  Wurlitzer,  255  shares  12,686  25 

Jno.  W.  Wayne,  34  shares 1,691  50 

Total  shares,  2,362.  Total   $117,510  50 

And  entered  up  several  judgments  against  such  stockholders 
accordingly.  To  this  entry  Lewis  Seasongood  prosecuted  his 
separate  appeal  to  this  court,  his  conten<tion  being  that  as  against 
the  claim  of  David  Sinton,  Joseph  Wayne  and  others,  aggregat- 
ing $84,903.71,  should  be  set  oflF,  their  liability  in  that  amount 
to  contribute  to  the  funds  of  the  corporation  on  account  of  the 
$126,000  of  its  capital  stock  for  which  they  paid  nothing,  and 
which  they  received  as  a  bonus  for  taking  its  first  mortgage 
bonds. 

Two  questions  are  thus  here  presented : 

First,  one  of  fact,  whether  the  subscription  of  this  $126,000 
of  capital  stock  and  the  consideration  therefor  are  so  inter- 
woven with  the  sale  and  issue  of  the  $180,000  of  bonds  that  it 
can  not  be  ascertained  what  separable  price,  if  any,  was  paid 
for  the  stock,  and  so  that  it  can  not  be  said  that  nothing  was 
paid  for  the  stock ;  and 

Second,  a  mixed  question  of  law  and  fact,  whether  this 
$126,000  of  capital  stock  was  subscribed  and  issued  under  cir- 
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cumstances  justifying  in  law  its  being  given  by  the  corporation 
as  a  bonus  or  being  sold  by  the  corporation  at  a  price  far  below 
its  face  or  par  value. 

On  the  first  issue  of  fact  we  find  that  said  stock  was  given  by 
the  corporation  as  a  ''bonus''  in  the  sale  of  the  bonds,  and 
whether  they  were  issued  for  absolutely  nothing  or  for  a  con- 
sideration, the  consideration,  if  any,  was  so  small  and  insig- 
nificant to  make  as  the  same  legal  inquiry  pertinent  and  the 
same  principles  of  law  applicable. 

On  the  second  question  as  to  the  circumstances  under  whieh 
a  corporation  may  lawfully  issue  its  capital  stock  as  fully  paid 
up  at  a  price  much  below  par,  we  are  guided  by  a  consideration 
of  the  following  cases: 
Fogg  V.  Blair^  139  U.  S.  Reports,  page  118 : 

It  is  the  settled  doctrine  of  this  court,  as  well  as  of  the  Su- 
preme Court  of  Missouri,  that  unpaid  subscriptions  to  the  stock 
of  a  corporation  constitute  a  trust  fund  for  the  benefit  of  credi- 
tors, which  may  not  be  given  away  or  disposed  of  by  it,  without 
consideration  or  fraudulently,  to  the  prejudice  of  creditors. 

While  it  is  competent  for  a  railroad  corporation  in  Missouri, 
exercising  good  faith,  to  use  its  bonds  and  stock  in  payment  for 
the  construction  of  its  road,  it  could  not  be  rightfully,  at  least, 
as  against  creditors  or  stockholders,  issue  its  stock  to  contractors 
as  full  paid,  without  getting  some  fair  or  reasonable  equivalent 
for  it.  What  is  such  equivalent  depends  primarily  upon  the 
actual  value  of  the  stock  at  the  time  it  was  contracted  to  be 
issued,  and  upon  the  compensation  which,  under  all  the  circum- 
stances, the  contractors  were  equitably  entitled  to  receive  for  the 
particular  work  undertaken  or  done  by  them.  The  corporation 
could  not,  by  its  directors,  sell  or  dispose  of  its  assets  to  the 
prejudice  of  creditors  and  stockholders,  under  such  circum- 
stances, on  such  tenns,  and  at  such  prices  as  indicated,  upon 
the  face  of  the  transaction,  that  they  were  being  squandered 
recklessly  or  fraudulently  in  disregard  of  the  trust  committed 
to  them. 

Clark  V.  Beyer,  139  U.  S.  Reports,  page  97 : 

That  whether  a  stockholder  in  law  or  in  fact,  owed  to  the 
corporation  any  sum  on  the  stock  hold  by  him,  was  loft  by  the 
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statute  to  be  determined  in  each  case,  upon  its  own  circum- 
stances, and  in  accordance  with  the  principles  of  general  law 
touching  the  rights  and  liabilities  of  creditors  and  stockholders. 

While  the  capital  stock  of  a  corporation,  especially  its  unpaid 
subscriptions,  is  a  trust  fund  sub  modo  for  the  benefit  of  its 
general  creditors,  a  corporation — no  slatute  forbidding — may 
in  good  faith  sell  or  dispose  of  its  stock  to  creditors  in  discharge 
of  their  debts. 

The  principle  reaffirmed  that  when  the  interest  of  the  public 
or  of  a  stranger  is  to  be  affected  by  any  transaction  between  the 
stockholders  owning  a  corporation,  and  the  corporation  itself, 
such  transaction  is  subject  to  rigid  scrutiny,  and  if  found  to 
be  infected  with  anything  unfair  towards  such  third  person, 
calculated  to  injure  him,  or  designed  intentionally  and  inequit- 
ably to  screen  the  stockholder  from  loss  at  the  expense  of  the 
general  creditor,  it  will  be  disregarded  or  annulled  so  far  as  it 
inequitably  affects  him.  Therefore,  w^hen  the  interest  of  cred- 
itors requires,  those  holding  shares  in  a  corporation,  purporting 
to  be,  but  which  are  shown  not  to  have  been,  paid  for  to  the^ 
extent  of  their  face  value,  should  be  held  liable  to  pay  for  such 
shares  unless  it  appears  that  they  acquired  the  stock  under  cir- 
cumstances that  did  not  give  creditors  and  other  stockholders 
just  ground  for  complaint. 

Handley  v.  Stutz,  139  U.  S.  Reports,  page  417: 

When  a  stockholder  in  a  corporation  who  assents  to  an  in- 
crease in  the  capital  stock  of  the  corporation  and  its  gratuitous 
distribution  among  the  shareholders,  receives  such  stock  as  full 
paid  stock,  an  obligation  arises  to  pay  for  it  in  full,  when  called 
upon  to  do  so  by  creditors  whose  debts  are  subse(|ueat  to  the 
authorization  of  the  increase;  but  this  equity  does  not  exist  in 
favor  of  a  creditor  whose  debt  was  contracted  prior  to  such 
authorization. 

An  active  corporation,  finding  its  original  capital  impaired 
by  loss  or  misfortune,  may,  for  the  purpose  of  recuperating  it- 
self, and  of  producing  new  conditions  for  the  successful  prose- 
cution of  its  business,  issue  new  stock  and  put  it  upon  the 
market,  and  sell  it  for  the  best  price  that  can  be  obtained :  and 
in  such  case  no  such  trust  in  favor  of  a  creditor  arises  against 
the  pureh-aser  who,  in  good  faith,  buys  for  less  than  par. 

Stuart  v.  Greenbrier  White  Sulphur  Springs  Company,  144  U. 
S.  Reports,  page  104: 
The  trust  arising  in  favor  of  creditors  by  subscriptions  to  the 
stock  of  a  corporation  can  not  be  defeated  by  a  simulated  pay- 


814       CIRCUIT  COURT  REPORTS— NEW  SERIES. 

Kinsey  v.  Mt.  Auburn  Cable  Co.  et  al.       [Vol.  VI,  N.  S. 

ment  of  such  subscription,  nor  by  any  device  short  of  an  actual 
payment  in  good  faith;  and  it  was  not  intended,  by  anything 
said  in  Clark  v.  Bever,  139  U.  S.,  96 ;  Fogg  v.  Blair,  139  U.  S., 
118,  or  Ilandley  v.  StutZy  139  U.  S.,  417,  to  overrule  this  prin- 
ciple, or  qualify  it  in  any  way,  but  only  to  draw  a  line  beyond 
which  the  court  was  unwilling  to  go  in  affixing  a  liability  upon 
those  who  had  purchased  stock  of  the  corporation,  or  had  taken 
it  in  good  faith  in  saiisf action  of  their  demands. 

Applying  this  rule  to  the  testimony  and  mass  of  figures  in 
this  case,  the  court  affirms  the  judgments  of  the  court  below 
against  stockholders  in  these  cases,  whose  subscript iour  for  their 
stock  in  the  corporation,  defendant  in  error  in  No.  643,  were 
shown  to  be  in  part  unpaid. 

Rickerson  Roller-Mill  Co.  et  al  v.  Farrell  Foundry  &  Machine 
Co.,  75th  Federal  Reporter,  page  554: 

1.  Corporations— Issue  of  Stock — Sale  Below  Par.— When  a 
corporation,  not  for  the  purpose  of  restoring  its  capital,  im- 
paired by  losses  in  business,  but  for  the  purpose  of  providing 
new  capital  to  carry  on  or  extend  its  business,  issues  and  sells 
stock  at  less  than  its  par  value,  the  purchasers  of  such  stock 
take  the  same  subject  to  the  continsrency  that,  in  the  event  of 
the  insolvency  of  the  corporation,  they  would  be  liable  to  cred- 
itors w^ho  had  become  such  in  ignorance  of  the  tenns  of  their 
purchase,  for  the  dilTerence  between  the  price  actually  paid  for 
the  stock  and  its  par  value  {Handley  v.  Stutz,  11  Sup.  Ct.,  530; 
139  U.  S.,  417,  disftinguished). 

2.  Same— Rights  of  Creditors.— In  the  absence  of  statutory 
or  charter  provisions,  however,  a  corporation  may  agree  with 
a  si>l)scriber  to  its  stock  to  receive  less  than  the  par  value  there- 
for; and  a  creditor  of  the  corporation  who  becomes  such  with 
knowledge  of  such  an  agreement  between  the  corporation  and 
the  subscriber,  can  not  reciuire  the  sul>scriber,  upon  the  insolv- 
ency of  the  corporation,  to  pay  his  stock  in  full. 

Peter  v.  The  Union  Manufacturing  Company  et  al,  56  Ohio 
State  Reports,  page  181: 
The  directors  and  managing  officers  of  a  corporation  for  profit 
should  be  held  to  strict  good  faith  in  all  dealings  between  them- 
silcrs  and  the  corporation.  Where,  however,  the  corporation 
is  d(H?p]y  in  debt  and  pressed  for  money  to  continue  its  busi- 
ness; where  a  large  proportion  of  its  capital  stock  remains  un- 
subscribed, a  great  part  of  which  was  created  by  an  unauthorized 
increase  of  the  same,  for  which  such  directoi's  and  managing 
officers  were  chiefly  responsible,  though  acting  in   good  faith 
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and  in  the  belief  that  their  action  was  regular;  where  such 
directors  and  managing  oflScers  believe  the  only  practicable 
means  of  obtaining  money  to  relieve  the  necessities  of  the  cor- 
poration is  by  disposing  of  this  stock;  where  accordingly  they 
make  diligent  but  unsuccessful  eiforts  to  dispose  of  the  stock 
at  par;  where  they  offer  it  at  a  large  discount  to  all  its  stock- 
holders and  generally  to  others  without  takers,  such  directors 
and  managing  officers  and  some  others  without  intending  to 
secure  personal  advantage,  but  with  a  view  to  aid  the  corpora- 
tion, take  parts  of  the  stock  at  the  discount  price,  either  paying 
cash  therefor,  or  cancelling  debts  due  to  them  from  the  corpora- 
tion, and  they  do  not  afterwards  derive  any  profit  on  account 
of  such  stock,  bad  faith  should  not  be  imputed  to  them,  either 
in  respect  to  such  increase  of  capital  stock  or  their  acquisition 
of  it. 

All  of  these  cases  have  been  digested  and  considered  by  Clark 
and  Marshall  on  Corporations,  who  sum  them  up  with  the  fol- 
lowing comment : 

**Secs.  1246-1247.  Fraud  is  the  Only  True  Basis  of  this  Doo- 
tHn£. — Some  of  the  courts,  including  the  Supreme  Court  of  the 
United  States,  in  its  earlier  opinion,  have  based  this  doctrine 
upon  the  ground  that  the  subscribed  capital  stock  of  a  corpora- 
tion is  in  equity  a  trust  fund  for  the  payment  of  its  debts,  and 
that  no  agreement  between  a  corporation  and  its  stockholders 
can  affect  the  right  of  creditors  to  so  treat  it.  It  is  now  practi- 
cally settled,  however,  that  this  is  not  the  basis  of  the  doctrine, 
for  neither  the  unpaid  su]3scriptions  of  a  corporation  nor  its 
other  assets  are  in  any  proper  sense  a  trust  fund  for  credi- 
tors. The  true  and  only  ground  of  the  doctrine  is  fraud.  Any 
arrangement  between  the  stockholders  of  a  corporation  and  the 
corporation,  by  which  the  former  are  to  pay  nothing  at  all,  or 
less  than  par,  either  in  money  or  property,  for  shares  of  stock 
which  are  issued  and  represented  to  the  public  as  being  full- 
paid,  is  clearly  a  fraud  upon  persons  who  deal  with  the  corpo- 
ration on  the  faith  of  such  representation,  and  it  requires  the 
application  of  no  new  principle  to  enable  a  court  of  e(|uity  to 
prevent  creditors  from  being  defrauded  by  compelling  the  stock- 
holders to  make  their  representation  good.  Creditors  not  de- 
frauded can  not  complain.** 

Clark    and    Marshall's    **Private    Corporations"     {'* Watered 
Stock"),  page  1242: 
*'400.     Issue  to  Directors  or  Other  Officers. — The  rule  that 
the  directors  and  managing  officers  of  a  corporation  are  to  bd 
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held  to  strict  good  faith  in  all  dealings  between  themselves  and 
the  corporation  applies  as  well  when  they  issue  stock  to  them- 
selves as  in  other  cases.  If  they  act  in  bad  faith  and  obtain  a 
profit  or  advantage  not  enjoyed  by  other  stockholders,  they  may 
be  called  to  account,  or  the  transaction  may  be  set  aside. 

**They  may  purchase  stock,  however,  if  they  act  in  good  faith, 
and  they  will  incur  no  liability  to  the  corporation  or  the  other 
stockholders,  in  the  absence  of  a  statute,  even  when  they  pur- 
chase stock  at  less  than  par,  where  it  appears  that  they  acted 
in  good  faith  and  in  the  interest  of  the  company,  particularly 
where  they  have  obtained  no  profit  or  advantage  for  themselves 
from  the  transaction.  In  a  late  Ohio  case,  in  which  stock- 
holders of  a  corporation  who  had  paid  par  for  their  stock  sought 
to  hold  the  directors  and  managing  officers  and  others  liable 
upon  stock  taken  by  them  at  less  than  par  for  the  difference 
between  what  they  paid  and  the  par  value,  it  appeared  that 
the  corporation  at  the  time,  and  before  the  stock  was  taken,  was 
deeply  in  debt,  and  pressed  for  money  to  continue  its  business; 
that  a  large  part  of  its  capital  stock  remained  unsubscribed,  a 
great  part  of  which  was  created  by  an  unauthorized  increase 
of  the  same,  for  which  the  directors  and  managing  officers  were 
chiefly  responsible,  though  acting  in  good  faith,  and  in  the  be- 
lief that  their  action  was  regular;  that  the  directors  and  man- 
aging officers  believing  that  the  only  practical  means  of  obtain- 
ing money  to  relieve  the  necessities  of  the  corporation  was  by 
disposing  of  this  stock,  and  after  having  made  diligent  but 
unsuccessful  efforts  to  dispose  of  it  at  par,  offered  it  at  a  large 
discount  to  all  of  its  stockholders,  and  generally  to  others, 
without  intending  to  secure  any  personal  advantage,  but  with  a 
view  to  aid  the  corporation,  took  parts  of  the  stock  at  the  dis- 
count price,  either  pay  cash  therefor,  or  cancelling  debts  due 
to  them  from  the  corporation,  but  did  not  then  or  afterwards 
derive  any  profit  on  account  of  the  stock.  Under  these  cir- 
cumstances it  was  held  that  bad  faith  was  not  imputable  to  them 
with  respect  either  to  such  increase  of  the  stock  or  their  ac- 
quisition of  it ;  that,  on  the  corporation  becoming  insolvent,  the 
difference  between  the  discount  price  and  the  par  value  of  the 
stock  thus  purchased  should  not  be  regarded  as  assets  of  the 
corporation,  as  between  those  who  bought  at  a  discount  and 
those  who  did  not;  and  that  the  holders  of  previously  issued 
stock,  for  which  they  had  paid  par,  should  not  be  allowed  to 
assert  the  invalidity  of  the  issue  of  the  discounted  stock  with- 
out consenting  that  its  purchasers  be  placed  in  statu  quo." 
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Clark    and    Marshall,     *' Private     Corporations*'     {'^  Watered 
StocJc"),  page  1250: 

**(6)  Issue  of  Stock  for  Cash  at  a  Discount. — The  doctrine 
that  the  issue  of  watered  or  fictitiously  paid  up  stock  is  a  fraud 
upon  persons  who  become  creditors  of  the  corporation  in  re- 
liance upon  its  capital  stock  clearly  applies  when  the  original 
stock  of  a  corporation  is  issued  for  cash  as  paid-up,  under  an 
agreement  tha-t  payment  in  full  shall  not  be  required.  Even 
in  the  absence  of  express  statutory  or  constitutional  provisions, 
as  well  as  where  there  are  such  provisions,  a  court  of  equity, 
or  other  court  having  jurisdiction  of  winding-up  proceedings, 
will  disregard  the  agreement  and  enforce  full  payment  for  the 
stock  so  far  as  may  be  necessary  to  satisfy  the  claims  of  the 
creditors  of  the  corporation  who  have  dealt  with  it  in  reliance 
on  the  stock  being  full-paid;  and  by  statute  in  some  jurisdic- 
tions a  creditor  may  proceed  at  law. 

*'When  stock  is  issued  to  subscribers  for  less  than  its  par 
value  in  cash,  the  right  of  creditors  to  compel  full  payment  can 
not  be  defeated  by  showing  that  there  was  no  actual  fraudulent 
intent  in  the  transaction. 

*'(c)  Issue  of  Stock  as  a  Gratuity.— In  a  New  York  case, 
where  a  corporation  had  issued  paid-up  stock  as  a  gratuity,  it 
was  held  that  a  judgment  creditor  of  the  corporation,  on  its 
becoming  insolvent,  could  not  maintain  a  suit  in  equity  to 
compel  the  stockholder  to  pay  for  the  stock  contrary  to  his 
agreement  with  the  corporation.  *The  liability  of  a  shareholder 
to  pay  for  his  stock,'  said  the  court,  *does  not  arise  out  of  his 
relation,  but  depends  upon  his  contract,  express  or  implied,  or 
upon  some  statute,  and  in  the  absence  of  either  of  these  grounds 
of  liability,  we  do  not  perceive  how  a  person  to  whom  shares 
have  been  issued  as  a  gratuity  has,  by  accepting  them,  commit- 
ted any  wrong  upon  creditors,  or  made  himself  liable  to  pay  the 
nominal  face  of  the  shares  as  upon  a  subscription  or  contract.' 
It  does  not  appear,  from  the  report  of  this  case,  whether  the 
creditor  was  such  after  it  was  issued,  and  in  reliance  on  its 
being  in  fact  full-paid.  If  the  former,  then  the  decision  is 
clearly  a  sound  one,  but  if  the  latter,  it  is  contrary  to  the  pre- 
vailing rule. 

"As  we  have  seen,  it  is  on  the  ground  of  fraud,  and  not 
on  the  ground  of  contract,  that  persons  to  whom  stock  has 
been  issued  as  full-paid,  when  it  is  not  so  in  fact,  are  held 
liable  to  creditors,  and  the  i-eason  for  the  doctrine,  therefore  ap- 
plies as  well  where  the  stock  is  issued  as  a  gratuity  as  where  it 
is  issued  for  cash  at  a  discount.    In  the  former  case,  the  holder 
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does  not  agree  to  pay  anything;  in  the  latter  he  does  not  agree 
to  pay  anything  further  than  what  he  has  paid.  It  has  re- 
peatedly been  held,  therefore,  that  if  a  corporation  issues  its 
stock  as  full-paid  without  receiving  any  consideration,  and  par- 
ticularly when  it  does  so  in  violation  of  an  express  charter, 
statutory  or  constitutional  provision,  and  the  stock  is  falsely 
held  out  to  the  public  as  being  full-paid,  the  transaction,  even 
when  binding  upon  the  corporation  and  consenting  stockholders, 
operates  as  a^  fraud  upon  persons  who  suhsequenfly  deal  with 
the  corporation  and  become  creditors  on  the  faith  of  its  capital 
stock  being  full-paid,  and  a  court  of  equity,  or,  in  some  juris- 
dictions by  statute,  a  court  of  law,  will  compel  full  payment  for 
the  stock,  if  necessary  for  the  satisfaction  of  their  claims.'* 

It  appears  from  an  examination  of  these  authorities  that  the 
whole  question  turns  upon  a  question  of  the  good  faith  of  those 
participating  in  the  transaction,  and  in  this  connection  it  is  to 
be  noted  that  those  who  put  through  this  transaction  and  got 
whatever  of  benefit  supposedly  there  might  have  been  in  it, 
were  those  that  were  the  directors,  dominant  stockholders  and 
the  leaders  in  control  of  the  affairs  of  the  corporation,  and  they 
are  those  who  are  held  to  the  strictest  accountability  and  whose 
conduct  is  subject  to  the  closest  scrutiny  as  against  the  rights 
of  everybody  whose  interests  were  directly  or  indirectly  in  their 
custody.  It  is  said  that  if  objection  on  this  account  could  be 
made  it  could  only  be  made  by  subsequent  creditors  and  not 
by  stockholders— the  situation  of  Mr.  Seasongood.  But  this 
defense  on  the  part  of  ^Ir.  Seasongood  is  not  sought  to  be  in- 
terposed as  against  the  creditors  other  than  those  making  up 
the  $84,903.71  of  claims,  who  are  interested  in  not  urging  this 
claim  against  themselves  on  their  unpaid  subscriptions.  It  is 
not  reasonable  to  suppose  that  they  would  urge  this  claim  to 
their  own  detriment  and  hence  the  right  to  urge  the  same  musl 
pass  to  and  be  asserted  by  those  who  would  be  interested  and 
benefited  if  the  claim  prevails. 

In  examining  the  good  faith  of  the  transaction  of  October, 
1887,  one  is  impressed  by  the  small  amount  of  cash  the  company 
received  in  addition  to  its  indebtedness  already  outstanding; 
and  for  all  of  which  these  parties  were  directly  or  indirectly 
under  the  burden,  that  is,  by  holding  the  notes  or  acceptances 
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of  the  company,  or  wore  liable  on  the  statutory  stock  liability 
for  its  general  indobtednoss ;  in  comparison  with  the  vast 
amount  of  securities  of  the  company  issued,  to-wit,  $180,000 
first  mortcrage  bonds  and  $126,000  of  its  capital  stock. 

These  parties  parted  with  so  little  new  money. 

They  safeguarded  themselves  for  all  the  money  actually  in- 
vested by  taking  bonds  secured  by  mortgage  on  all  the  prop- 
erty bought  by  their  money  so  furnis^hed  to  the  corporation  and 
then  sought  to  speculate  on  the  future  earning  capacity  of  the 
enterprise  on  terms  more  favorable  than  the  other  shareholders 
had  received  and  more  favorable  than  they  would  have  been 
willing  to  accord  to  the  public. 

Again,  while  it  appears  that  efforts  had  been  made  to  sell  the 
stock  and  bonds  of  this  company  at  home  and  abroad  in  the 
general  market,  and  that  these  efforts  had  been  thwarted  prob- 
ably by  the  malicious  intervention  of  rivals,  yet  there  was  noth- 
ing in  this  that  ought  not  to  have  been  anticipated  by  those 
who  originally  subscribed  for  the  stock,  and  who  were  cer- 
tainly familiar  with  all  the  conditions  surrounding  this  enter- 
prise. The  record  does  not  show  that  the  arrangement  which 
w-as  finally  entered  into  was  ever  offered  in  the  general  market 
or  to  the  public,  and  it  is  extremely  doubtful  whether  those  who 
finally  entered  into  this  arrancronient  would  have  consented  that 
outsiders  should  have  subscribed  and  taken  this  stock  and  these 
bonds  on  any  such  terms. 

It  is  urged  by  counsel  for  ^Nlr.  Seasongood,  that  the  ease  of 
Peters  V.  Union  Manufacturing  Company  and  Stutz  v.  Jlandley 
are  not  applicable  because  the  Mount  Auburn  Cable  Railway 
Company  was  not  a  going  or  active  corporation  at  the  time  of 
this  transaction. 

An  examination  of  the  cases  and  a  comparLson  of  the  cases  of 
Fogg  V.  Blair  and  Rickerson  Roller  Mill  Co.  v.  Farrcll,  supra, 
show  that  this  is  an  element  entitled  to  great  weight  in  consid- 
eration, but  is  not  altogether  determinative,  but  it  is  j'ndeed  an 
element  to  be  considered  in  ascertaining  whether  such  a  crisis 
was  present  which  could  not  or  ought  not  to  have  been  foreseen 
and  anticipated  as  a  natural  burden  upon  those  already  having 
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invested  in  the  enterprise,  as  to  justify  this  transaction  as  a 
means  to  save  its  life. 

We  understand  that  the  corporation  is  justified  in  issuing  its 
stock  at  any  price  it  can  obtain  for  the  purpose  of  securing? 
funds  to  preserve  its  corporate  life  and  to  prosecute  the  business 
and  ends  of  an  active  corporation,  but  we  do  not  understand 
that  this  expedient  is  to  be  resorted  to  to  assist  in  the  birth  of 
financial  cripples. 

Not  to  hold  resort  to  such  extreme  expedients  within  strictest 
limit  and  closest  scrutiny  would  open  floodgates  to  a  deluge  of 
stock-watering  in  the  creation  and  flotation  of  ill-conceived  en- 
terprises. 

It  would  pave  the  way  for  the  old  desire  for  a  chance  at  the 
profits,  at  the  same  time  securing  the  investment  from  the  haz- 
ard of  loss. 

We  do  not  mean  to  say  that  the  gentlemen  who  participated 
in  this  transaction  were  conscious  of  committing  fraud  in  a  sense 
involving  moral  turpitude,  but  that  they  were  astute  in  taking 
care  of  themselves  without  a  sufficient  regard  to  the  rights  and 
future  liabilities  of  others  to  a  degree  not  tolerated  by  a  court 
of  equity. 

It  is  claimed  that  there  should  be  restitution  by  Henry  Mar- 
tin of  $16,000,  which  seems  to  have  been  showered  upon  him 
almost  against  his  protest.  It  may  be  that  Henry  Martin  had 
performed  services,  but  if  he  had  voluntarily  made  the  cor- 
poration a  present  of  this  service,  and  wanted  no  compensation 
therefor  and  made  no  claim,  the  money  so  paid  to  him  was 
substantially  a  present  and  at  no  time  was  this  company  or  its 
directors  (of  whom  Henry  Martin  was  one)  in  a  position  to  be 
generous  at  the  expense  of  its  creditors,  or  shareholders  inno- 
cently suffering  through  them.  Further,  there  are  claims  on 
the  assessments  against  John  J.  Bix)derick,  James  D.  Bascom, 
Isidor  Blumenthal,  James  W.  Frost,  R.  W.  Healy,  Fred  Koett- 
ler  and  William  Means,  aggregating  in  all  one  hundred  and 
sixty-nine  shares,  which  have  never  been  properly  or  duly  pros- 
ecuted. The  conclusion  we  have  reached  on  the  unpaid  stock 
subscriptions  is  sufficient  to  relieve  appellant  from  assessment; 
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we  are,  therefore,  of  opinion  that  such  appellant  is  entitled  to 
a  decree  discharging  him  from  liability. 

C.  B.  Matthews  and  Edward  Strong,  for  the  appellants. 

Edward  Colston,  for  the  appellees. 


RIGHTS  OF  WIDOW  IN  MORTGAGED  REAL  ESTATE 
or  HUSBAND. 

[Circuit  Court  of  Alten  County.] 

R.  F.  HiCKEY,  Administrator,  v.  Mary  P.  Conine  et  al.* 
Decided,  April  22,  1904. 

Widow — Dower  Interest  of  Computed,  How — Where  there  are  Mortgage 
Incumbrances — And  Proceeds  of  Sale  exceed  the  Mortgages — 
Widow  not  Subrogated,  When — To  Mortgage  Lien  Discharged  in 
Part  with  Her  Separate  Means. 

1.  Wliere  real  estate  is  sold  by  the  personal  representative  of  a  de- 

cedent, to  pay  the  debta  of  decedent,  which  real  estate  is  incum- 
bered by  a  purchase  money  mortgage  given  by  the  decedent  in 
his  lifetime,  and  by  a  purchase  money  mortgage  assumed  by  the 
decedent  as  a  part  of  the  purchase  price  of  the  land,  and  such 
land  is  sold  for  a  sum  more  than  the  amount  of  both  of  said  mort- 
gages, the  widow  is  entitled  to  have  her  dower  interest  in  said 
land  computed  from  and  based'  on  the  entire  proceeds  of  the  sale, 
payable  out  of  the  residue  of  the  proceeds,  after  satisfying  said 
mortgagee. 

2.  Where  a  widow  furnished  her  husband  money  which  was  used  by 

him  in  part  payment  of  a  purchase  money  note,  executed  by  the 
husband  secured  by  mortgage  on  real  estate  owned  by  him,  which 
note  and  mortgage  were  not  signed  by  the  widow,  in  a  proceed- 
ing brought  by  the  personal  representatives  of  the  husband  to 
sell  said  land  the  widow  can  not  be  subrogated  to  the  lien  and 
security  of  the  mortgage  indebtedness  in  so  far  as  the  money  so 
advanced  by  her  may  have  been  used  in  paying  said  mortgage,  in 
the  absence  of  evidence  that  the  widow  gave  or  loaned  the  money 
to  her  husband,  intending  or  expecting  it  to  be  paid  on  the  mort- 
gage debt. 

NoRRis,  J. ;  Day,  J.,  and  Mooney,  J.,  concur. 

Heard  on  error. 


♦Affirmed  by  the  Suprem-e  Court  without  report,  February  3,  1905 
(71  O.  S,.  &48). 
For  decision  beiow,  see  3  N.  P.-N.  S.,  209. 
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R.  P.  Hickey,  as  administrator  of  the  estate  of  Taylor  Conine, 
deceased,  filed  his  petition  in  the  Probate  Court  of  Allen  County, 
praying  for  an  order  to  sell  certain  real  estate  of  which  his 
decedent  died  seized  for  the  payment  of  the  debts  of  said  estate. 
Mary  F.  Conine  is  the  widow  of  Taylor  Conine,  and  is  made  a 
defendant  to  this  petition. 

From  the  judj^cment  of  the  probate  court  appeal  vvas  taken 
to  the  common  pleas  and  the  case  submitted  to  the  court  on  the 
petition,  second  amended  answer  and  cross-petition  of  the  de- 
fendant, Mary  F.  Conine,  and  the  reply  of  plaintiff,  administra- 
tor, and  the  evidence. 

The  real  estate  souofht  to  be  sold  had  been  the  property  of 
one  Abraham  Early  and  by  him  sold  to  Ellis  ^Tichael.  To  se- 
cure a  part  of  the  purchase  price  of  the  land  Michael  and  wife 
executed  back  to  Early  their  mortgaoje  deed  upon  the  premises. 
Subject  to  this  mortjscafre  Michael  sold  and  conveyed  the  land 
to  Taylor  Conine.  To  discharge  the  indebtedness  secured  by 
this  mortgage,  proceedings  were  had  by  the  plaintiff,  adminis- 
trator in  the  probate  court  and  the  land  was  sold.  Mary  F. 
Conine  claims,  as  the  widow  of  Taylor  Conine,  dower  in  this 
real  estate  and  in  her  answer  consents  to  the  sale  of  the  real 
estate  free  of  her  dower  interest,  and  demands  to  be  endowed 
as  of  the  whole  value  of  the  real  estate,  asking  that  the  value  of 
her  dower  interest  In?  computed  and  measured  by  the  whole* 
proceeds  of  the  sale,  and  that  she  be  paid  said  sum  out  of  the 
balance  of  the  proceeds  after  payment  of  the  mortgage  debt. 

As  a  second  cause  of  action,  she  claims  that  she  furnished  to 
her  husband  $2,200  of  her  own  money,  which  was  by  agreement 
between  her  said  husband  and  herself  to  be  and  was  paid  and  ap- 
plied on  and  took  up  $2,200  of  said  mortgage  indebtedness, 
which  arose  by  virtue  of  a  mortgage  which  her  husband  exe- 
cuted to  Ellis  Michael  to  secure  a  part  of  the  purchase  price  of 
the  real  estate  descrilied  in  the  petition.  She  says  it  was  agreed 
between  Taylor  Conine,  her  husband,  and  herself  that  she  should 
hold  the  note  upon  which  said  $2,200  was  applied,  and  should 
hold  the  security  which  said  mortgage  gave  it  until  said  $2,200 
so  advanced  to  her  husband  by  her  and  the  interest  thereon 
was  paid,  and  she  claims  that  she  is  entitled  to  that  extent  to 
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said  mortgage  lien  and  subrogated  to  it.  She  says  she  was  not 
a  party  to  any  of  said  mortgages  and  in  no  wise  obligated  on 
said  mortgage  indebtedness,  and  she  seeks  to  be  subrogated  to 
•the  lien  of  said  mortgage  executed  by  her  husband  to  Michael 
to  the  extent  of  said  $2,200  and  interest. 

The  reply  of  plaintiff  controverts  the  claims  of  the  defend- 
ant, Mrs.  Conine,  and  these  issues  were  submitted  to  the  common 
pleas  court  on  the  evidence. 

The  common  pleas  by  its  consideration  adjudges  that  Mrs. 
Conine  was  endowed  in  the  whole  value  of  the  real  estate 
described  in  the  petition;  that  she  was  entitled  to  the  value  of 
her  said  dower,  thus  computed  in  money  out  of  the  balance  of 
the  proceeds  of  the  sale  after  discharging  the  mortgage  indebt- 
edness. 

On  her  second  cause  of  action  the  court  found  that  she  was 
not  entitled  to  be.  subrogated  and  refused  the  relief  asked  in 
said  second  cause  of  action. 

The  plaintiff,  administrator,  filed  his  motion  for  new  trial  as 
to  the  finding  and  judgment  concerning  the  claim  of  the  widow 
for  dower. 

The  widow,  Mary  P.  Conine,  filed  her  motion  for  new  trial 
concerning  the  finding  and  judgment  against  her  on  the  second 
cause  of  action  in  her  second  amended  answer  and  cross-peti- 
tion. 

Each  of  these  motions  for  new  trial  the  common  pleas  court 
overruled. 

The  plaintiff,  administrator,  prosecutes  error  to  the  finding 
and  judgment  of  the  common  pleas  concerning  the  dower  of 
the  widow,  defendant,  Mary  F.  Conine,  assigning  in  his  petition : 

1.  That  the  common  pleas  erred  in  overruling  his  motion  for 
a  new  triaJ. 

2.  That  the  finding,  order,  judgment  and  decree  is  against 
the  law  of  the  case. 

3.  That  the  court  erred  in  ordering  and  decreeing  that  the 
said  Mary  F.  Conine  be  paid  money  in  lieu  of  her  dower  in- 
terest in  said  lands  based  on  the  entire  proceeds  of  the  sale  of 
said  real  estate,  notwithstanding  the  purchase  money  mortgage 
given  by  said  Taylor  Conine  for  part  of  said  real  estate,  and 
as  a  part  of  the  consideration  thereof  was  still  subsisting. 
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4.  That  the  common  pleas  erred  in  making  the  same  order 
and  judgment  as  against  the  mortgage  assumed  by  said  Taylor 
Conine  in  purchase  of  the  real  estate,  and  as  a  part  of  the  con- 
sideration for  the  purchase  price  of  said  land. 

5.  Error  in  the  admission  of  evidence  and  in  the  rejection  oi 
evidence. 

6.  The  finding  and  judgment  is  against  the  weight  of  the  evi- 
dence. 

7.  And  that  the  judgment  should  have  been  for  plaintiff  and 
not  for  the  defendant  in  error. 

The  defendant,  Mary  P.  Conine,  filed  her  answer  and  cross- 
petition  in  error  and  asks  that  the  finding  and  judgment  of  the 
common  pleas  on  her  action  be  reversed  because  of  error: 

1.  In  overruling  the  defendant's  motion  for  a  new  trial. 

2.  Said  finding  and  judgment  is  against  the  weight  of  the 
evidence. 

3.  That  the  finding  and  judgment  is  against  defendant  in 
error  and  in  favor  of  plaintiff  in  error. 

4.  Error  in  rejecting  evidence  offered  by  defendant. 

5.  That  said  finding,  judgment  and  decree  is  against  the 
defendant  on  her  second  cause  of  action,  and  refuses  the  relief 
sought  in  the  said  second  cause  of  action. 

6.  And  that  said  finding  and  judgment  is  against  the  evidence 
in  the  case. 

The  question  made  by  the  plaintiff  is  as  to  whether  the  dower 
interest  of  the  widow,  when  the  lands  of  the  deceased  husband 
are  covered  by  a  purchase  money  mortgage,  is  only  in  the  residue 
of  the  value  of  the  lands  after  deducting  the  amount  of  the 
purchase  money  debt  secured  by  the  mortgage,  or  whether 
she  is  dowable,  and  her  dower  interest  is  to  be  completed  in 
the  entire  value  of  the  land,  payable  out  of  the  residue  of  pro- 
ceeds of  the  sale  of  the  land,  if  sufficient  remain  after  deduct- 
ing from  the  whole  proceeds  the  mortgage  debt. 

No  more  can  be  said  or  better  said  on  this  proposition  than 
has  been  said  by  Judge  Cunningham  in  the  opinion  of  the  court 
of  common  pleas,  but  in  supplement  to  it,  however,  we  may  say 
that  the  seller  shall  not  lose  the  purchase  price  of  his  property. 
There  results  from  the  sale  and  purchase  a  trust  in  favor  of 
the  vendor  in  the  subject  of  the  transaction,  not  that  the  vendee 
reconveys  the  title  or  held  the  title  for  the  benefit  of  a  vendor* 


I 


CIRCUIT  COURT  REPORTS-NEW  SERIES.       825 

1905.]  Allen  County. 

in  a  general  sense,  or  that  the  vendor  be  reinvested  with  the 
title,  but  the  vendee  is  deemed  to  hold  the  property  sold  in  read- 
iness to  respond  to  the  payment  of  the  purchase  price  of  it,  that 
it  may  be  converted  into  cash  from  which  the  purchase  money 
due  the  vendor  shall  be  paid.  In  this  sense  and  in  no  other  a 
trust  arises  in  favor  of  the  vendor,  but  the  vendor  does  not  hold 
the  title,  nor  a  shadow  of  the  title,  nor  a  right  to  the  title.. 
The  vendee  holds  both  the  legal  and  equitable  title  and  this 
to  a  degree  that  by  conveyance  of  the  legal  title  by  the  vendee 
to  a  purchaser  in  good  faith,  and  without  notice  of  the  lien  of 
the  vendor,  the  vendor's  lien  for  the  purchase  price  must  yield 
and  may  thus  be  defeated.  Without  this  act  of  the  vendee  the 
vendor's  lien  is  paramount  against  the  world. 

When  the  security  is  the  same  property  concerning  which  the 
debt  arises,  the  vendor's  lien  is  not  displaced  by  a  purohase 
money  mortgage,  but  is  strengthened  by  it  {Boss  v.  Etving,  17 
Ohio,  500,  522,  523).  The  secret  lien  or  trust,  as  it  may  be 
termed,  being  thus  ma4e  a  matter  of  public  record,  places  defeat 
of  it,  from  a  conveyance  of  the  legal  title  by  the  vendee  to  a 
bona  fide  purchase  without  notice,  beyond  possibility.  So  that 
the  strength  of  such  a  lien  evidenced  by  such  a  mortgage  is  for- 
tified beyond  successful  attack,  and  none  of  the  favored  rights 
of  the  law,  such  as  exemptions  and  homestead  and  dower  and  the 
like,  can  attach  to  the  property  and  supplant  the  lien,  but  all 
are  postponed  to  the  claim  of  the  vendor  for  the  considera- 
tion which  moved  him  to  part  with  his  property  and  the  title 
to  it.  He  has  parted  with  his  title  and  in  lieu  of  it  he  holds  an 
unassailable  claim  for  the  money  which  would  result  from  a 
sale  of  the  land'  on  enforcement  of  his  lien  equal  to  the  unpaid 
purchase  price  due  him  in  consideration  of  his  title. 

All  this  is  for  the  vendor  and  for  the  benefit  of  the  vendor 
and  for  those  who  succeed  to  his  rights  as  vendor  and  purchase 
money  mortgagees,  until  the  vendee  by  his  act  and  by  his  failure 
and  forfeiture  make  it  otherwise;  the  vendor's  interest  either  as 
vendor  or  mortgagee  is  what  is  termed  in  law  and  equity  a  lien 
and  that  only. 

As  to  the  vendor  and  the  rights  of  the  vendor,  and  the  heirs 
of  the  vendee  or  the  creditors  of  the  vendee  and  their  rights 
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against  the  vendee,  there  is  no  privity  and  nothing  in  common. 
They  are  strangers  to  him  and  to  his  rights,  and  he  is  a  stranger 
to  them  and  to  their  rights.  They  can  not  ride  in  his  wake, 
nor  take  advantage,  or  turn  to  their  profit  or  benefit  the  condi- 
tion or  any  phase  of  it  in  which  natural  equity  and  intrinsic 
justice  places  the  vendor  fortified  by  his  mortgage,  the  vendor 
stands  apart  and  aloof,  and  ^lone  and  secure.  The  heirs  and 
the  creditors  and  the  wife  of  the  vendee  can  only  look  to  the 
vendee  and  the  rights  of  the  vendee  and  the  title  of  the  vendee, 
as  the  source  of  their  interest  in  the  property  purchased. 

A  mortgage  in  Ohio  is  regarded  as  a  mere  security  for  a 
debt,  and  an  ineident  to  it.  An  action  for  foreclosure  of  the 
mortgage  and  sale  of  the  mortgaged  property  is  held  to  be  an 
action  on  a  specialty  as  described  in  Section  4980  of  the  Re- 
vised Statutes  (51  O.  S.,  240-8-9). 

As  against  the  mortgagee  and  all  the  world  the  legal  title  to 
the  mortgaged  premis(^s,  until  condition  broken,  remains  in  the 
mortgagor.  It  is  only  after  the  condition  of  the  mortgage  is 
broken  that  the  legal  title  as  between  the  mortgagor  and  mort- 
gagee vests  in  the  mortgagee.  Nothing  vests  the  legal  title  in 
the  mortgagee  but  the  breach  of  the  condition  of  the  mortgage. 
For  this  position  we  find  abundant  authority  in  this  state, 
notably  2  O.  S.,  223;  40  0.  S.,  543-559;  42  0.  S.,  94;  51  O.  S., 
248,  and  other  cases. 

In  the  case  at  bar  the  conditions  of  the  mortgages  were  not 
broken,  and  as  against  the  mortgagee  and  all  else  the  legal  title 
remained  in  the  mortgagor,  and  this  whether  the  debt  secured 
by  it  was  for  purchase  money  or  otherwise.  No  action  was 
pending  or  could  be  commenced  to  foreclose  this  mortgage  or 
to  recover  possc^ssion  in  ejectment  under  it,  and  no  proceeding 
could  be  taken  or  had  to  enforce  the  vendor's  lien  for  the  pur- 
chase money,  the  debt  to  which  the  mortgage  was  incident. 

If  this  be  true  then  the  legal  title  as  well  as  the  right  to  re- 
deem the  legal  title  from  the  pledge  and  peril  of  the  mortgage 
had  not  passed  from  the  mortgagor,  and  the  mortgage  had  not 
assumed  other  conditions  than  that  of  a  mere  security  for  a 
debt,  and  had  not  been  given  the  character  of  a  conveyance- 
which  divested  the  mortgagor  of  his  legal  title  and  carried  the 
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legal  title  to  the  mortgagee.  It  was  still  a  mere  security — it 
was  simply  a  lien,  and  the  right  of  the  vendor  by  reason  of 
his  vendor's  lien  and  his  mortgage  was  that  of  a  lienholder,  and 
not  the  holder  of  the  legal  title  to  the  property. 

This  btnng  a  fact  the  seizen  of  the  mortgagor  was  not  merely 
a  fictitious  and  instantaneous  and  incidental  seizen  divested  at 
once  and  permanently  by  the  same  act  and  transaction  which 
conveyed  the  legal  title  to  him,  but  he  was  seized  of  an  estate 
of  inheritance  in  the  land,  which  was  not  yet  divested  by  broken 
condition,  or  at  all  at  the  time  of  his  death. 

The  dower  right  of  the  wife  is  deemed  to  be  a  moral  right  as 
well  as  an  equitable  and  legal  right.  The  law  is  as  jealous  of 
the  inchoate  right  of  the  wife  as  it  is  of  the  vested  dower  right 
of  the  widow.  The  wife  may,  in  the  lifetime  of  the  husband, 
maintain  an  action  to  protect  her  inchoate  right  e(iually  as  well 
as  she  may  after  her  husband's  death  maintain  an  action  to  se- 
cure her  vested  right.  This  right  of  the  wife  and  widow  is  su- 
perior to  the  rights  of  an  heir.  The  heir  takes  by  inheritance. 
The  dower  estate  is  an  estate  by  purchase  (40  0.  S.,  398).  It 
is  paramount  to  the  right  of  a  mere  creditor  of  the  husband 
because  her  interest  is  held  by  her  independent  of  the  interest 
of  the  husband  and  are  not  obligated  for  her  husband's  liabili- 


^  ties. 


Under  the  laws  of  this  state,  amongst  other  pr;)visions  in  bi*- 
half  of  dower,  it  is  declared  that  if  dower  be  not  barred  or  re- 
linquished a  widow  shall  be  endowed  of  an  estate  for  life  in  one- 
third  of  the  real  property  of  which  the  deceased  consort  was 
seized  as  an  estate  of  inheritance  at  any  time  during  marriage 
(Section  4188). 

This  mortgagor  held  a  descendable  estate  in  the  land  in  ques- 
tion. It  was  an  estate  that,  notwithstiinding  the  vendor's  lien 
and  the  vendor's  purchase  money  mortgage,  could  not  be  termi- 
nated by  the  mere  will  of  the  vendor,  nor  terminited  at  all  by 
the  vendor,  unless  by  due  process  of  law,  following  the  volun- 
tary act  of  the  vendee,  which  terminated  his  inheritable  interest 
in  the  land. 

No  condition  of  this  character  is  present — nothing  to  make 
absolute  the  mortgage;  no  step  taken  to  foreclose  the  equity  of 
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redemption,  or  to  reduce  the  land  to  possession,  and  no  right 
arose  in  favor  of  the  vendor  which  he  might  thus  assert.  It 
would  seem  that  nothing  could  more  completely  define  an  in- 
terest of  the  husband  which  would  bear  the  dower  right  of  a 
wife  or  widow  than  these  facts  described. 

So  therefore  we  find  no  error  in  the  judgment  of  the  common 
pleas;  that  the  widow  is  dowable  in  the  whole  proceeds  of  the 
real  estate  subject  to  the  rights  of  the  vendor,  but  superior  to 
the  rights  of  the  heirs  and  general  creditors  of  the  husband,  and 
that  the  value  of  her  dower  is  payable  out  of  the  residue  of  said 
proceeds  after  discharging  the  vendor's  claim.  We  deem  this 
in  trend  with  the  holdings  of  our  Supreme  Court  upon  question 
of  dower  and  right  of  dower.  And  I  will  still  continue  to  be- 
lieve until  from  the  perfect  wisdom  and  sinless  calm  of  that 
august  tribunal  a  voice  speaks  to  the  contrary. 

We  are  of  opinion  that  the  facts  appearing  in  this  record  do 
not  warrant  the  remedy  sought  by  the  defendant  in  the  second 
cause  of  action  made  dn  her  amended  answer  and  cross-petition. 
There  is  no  evidence  that  she  gave  or  loaned  the  money  to  her 
husband  intending  or  expecting  it  to  be  paid  on  the  mortgage, 
or  on  any  particular  indebtedness  of  the  husband,  and  we  see 
no  room  for  subrogating  her  to  the  rights  of  the  mortgagor. 

Finding  no  error  in  the  record  as  claimed  by  the  petition  in 
error  or  in  the  cross-petition  in  error,  the  judgment  is  aflSrmed. 
The  costs  incident  to  the  petition  in  error  are  adjudged  against 
the  plaintiff  in  error.  The  costs  incident  to  the  cross-petition 
in  error  are  adjud^ged  against  the  defendant  in  error.  Execu- 
tion is  awarded  and  the  case  is  remanded  to  the  court  of  common 
pleas  for  execution. 

Handy  &  Underferthy  Watts  &  Moore  and  Bailey  cfe  BaUey, 
for  administrator. 

Cable  &  Parmenter,  for  Mary  P.  Conine. 
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SECONDARY  LIABILITY  OF  SAVINGS  AND  LOAN  COMPANY 
STOCKHOLDERS. 

[Circuit  Court  of  Lorain  County.] 

James  W.  Dickason  v.  The  Grafton  Savings  Bank  Co.  et  al. 

Decided,  May  8.  1905. 

Corporations — Action  to  Enforce  Secondary  Liability — And  to  Collect 
Unpaid  Stock  Sdbscriptions — Pleading  and  Proof — Irregulari- 
ties in  Organization — Votice  as  to  Election  of  Directors — Majority 
of  Board — Knowledge  of  Creditors  as  to  Payment  of  Subscriptions 
—IndividuJal  Liability— Estoppel — Sections  3797,  3798,  3247  and 
3256. 

1.  A  subscriber  for  stock  in  a  savings  and  loan  company  can  not  avoid 

liability  on  hia  subscription,  in  an  action  brought  by  creditors  of 
the  company  to  collect  unpaid  stock  subscriptions  and  to  enforce 
secondary  liability  of  stockholders,  by  showing  that  the  company 
commenced  doing  business  before  its  entire  capital  stock  was  sub- 
scribed and  one-half  of  each  subscription  paid  In  as  provided  in 
Revised  Statutes  of  Ohio,  Section  3797;  nor  can  he  avoid  such  lia- 
bility by  showing  that  the  incorporators  of  the  company  neglected 
to  give  notice  of  the  meeting  of  stockhofiders  for  the  election  of 
directors,  as  required  by  Revised  Statutes  of  Ohio,  Section  3798,  and 
that  he  had  no  notice  thereof,  and  that  a  bare  majority  of  the 
directors  elected  at  such  irregular  meeting  ever  qualified  and  acted 
as  such. 

2.  A  subscriber  for  such  stock  by  the  act  of  subscribing  is  estopped 

from  setting  up  such  irregularities  as  defenses  to  an  action  brought 
by  creditors  of  the  corporation  for  the  collection  of  unpaid  sub- 
scriptions to  its  stock. 

Winch,  J.;  Marvin,  J.,  cdiciirs;  Henry,  J.,  dis«onts. 

July  17th,  1902,  plaintiff  filed  his  petition  a«rainst  the  Grafton 
Savings  Bank  Co.  and  various  individuals  claimed  to  bf»  stoek- 
holders  thereof,  for  the  purpose  of  enforcing  the  secondary  lia- 
bility of  said  stockholdei-s. 

Ife  alleged  the  recovery  of  judgment  against  the  corporation, 
execution  thereon  and  return  of  the  same  unsatisfied  and  that 
3aid  corporation  was  wholly  insolvent  and  without  property  or 
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assets  to  satisfy  said  judgment^  and  had  for  a  long  time  ceased 
to  do  business. 

On  the  15th  day  of  November,  1902,  the  Savings  Deposit  Bank 
(yompany  of  Elyria,  having  become  party  defendant  to  the  case, 
filed  its  amended  answer  and  cross-petition,  in  which  it  set  up 
an  indebtedness  to  it  of  the  Grafton  Savings  Bank  Company  on 
a  promissory  note  for  $1,000  given  by  the  latter  company  to  it 
on  March  10,  1902,  and  in  addition  to  a  request  that  the  stock- 
holders secondary  liability  be  enforced,  also  prayed  that  the 
unpaid  stock  subscriptions  of  the  defendant  stockholders  be 
collected,  alleging  the  amount  of  their  several  subscriptions, 
and  that  none  of  them  had  been  paid. 

In  this  amended  cross-petition  is  an  allegation  of  the  insolv- 
ency of  the  Grafton  company  and  that  it  had  closed  its  doors 
and  ceased  to  do  business ;  but  no  allegation  was  made  of  judg- 
ment against  the  corporation  with  execution  returned  unsatis- 
fied; nor  that  a  receiver  had  been  appointed  for  it:  nor  any 
other  judicial  determination  of  its  insolvency.  As  a  matter  of 
fact,  as  shown  in  evidence,  a  receiver  had  been  duly  appointed 
for  the  Grafton  corporation  on  the  28th  day  of  August,  1902, 
and  he  had  qualified  and  taken  possession  of  its  assets. 

October  19,  1903,  said  receiver  on  motion  of  the  plaintiff  was 
made  party  defendant  to  the  ease,  and  answered,  setting  up  his 
appointment  as  such  receiver.  No  objection  has  even  been  taken 
to  this  action  on  his  part. 

The  defendant  stockholders  having  answered,  denying  that 
the  Grafton  Savings  Bank  Co.,  was  ever  incorporated  or  existed 
as  a  corporation,  denying  any  indebtedness  on  its  part  and 
denying  that  they  had  ever  subscribed  for  stock  or  were  the 
owners  of  any  stock  in  said  alleged  corporation,  the  case  was 
tried  in  the  common  pleas  court,  and  from  its  judgment  an  ap- 
peal was  taken  to  this  court. 

In  this  court,  plaintiff  admitting  that  the  judgment  alleged 
in  the  petition  to  have  been  recovered  against  the  insolvent  bank 
was  void,  for  lack  of  proper  service,  the  defendant  stockholders 
objected  to  the  introduction  of  any  evidence  for  lack  of  any 
averment  of  such  judicial  determination  of  the  insolvency  of 
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the  corporation  as  rendered  the  secondary  liability  of  stock- 
holders enforceable  against  them. 

This  precise  question  was  determined  by  the  Supreme  Court 
in  the  case  of  Cobb  v.  Sco field,  66  0.  S.,  680,  upon  the  authority 
of  Younglove  v.  Lime  Co,,  49  0.  S.,  633,  and  Bronson  v.  Schnei- 
der, 49  O.  S.,  438,  the  Supreme  Court  holding  such  objection 
well  taken. 

Thereupon  the  defendant,  the  Savings  Deposit  Bank  Com- 
pany, asked  leave  to  amend  its  second  amended  cross-petition 
by  inserting  an  allegation  as  to  the  appointment  of  a  receiver, 
and  such  amendment  being  objected  to  on  the  ground  that  thc^ 
receivership  was  a  matter  occurring  subsequent  to  the  filing  of 
the  petition,  we  overruled  the  objection,  and  permitted  the 
amendment,  following  the  ruling  of  this  court  in  the  recent  re- 
trial of  the  Cobb  case  above  referred  to,  in  which  ruling  we 
are  sustained  by  the  case  of  Oibb&ti  v.  Dangherty,  10  0.  S.,  365, 
and  1  Nash  PI.  &  Pr.,  288,  and  cases  there  cited. 

Whether  we  were  right  in  permitting  such  amendment  or  not, 
we  think  the  objection  to  the  introduction  of  evidence  was  prop- 
erly overruled,  for  the  fact  of  the  appointment  of  a  receiver 
came  upon  the  record  and  into  the  case  without  objection  before 
it  was  tried  in  the  common  pleas  court,  by  the  appearance  and 
answer  of  the  receiver  himself,  and  that,  too,  within  the  time 
limited  for  the  beginning  of  such  actions  as  this. 

Coming  now  to  the  merits  of  the  case,  we  find  that  the  Graf- 
ton Savings  Bank  Company  had  duly  issued  to  the  incorpora- 
tors thereof  authority  to  organize  under  the  savings  and  loan 
association  laws  of  the  state  for  the  purpose  of  carrying  on  the 
business  of  such  associations.  Grafton  being  a  village  of  loss 
than  2,500  inhabitants,  under  the  provisions  of  Section  3797, 
Revised  Statutes,  this  association  was  forbidden  to  commence 
business  with  a  subscribed  capital  of  less  than  $25,000,  nor  until 
one-half  of  each  subscription  therefor  was  fully  paid  up. 

We  find  that  the  association  had  a  subscribed  capital  of  but 
one-half  of  $25,000,  and  that  it  never  had  one-half  of  each 
subscription  fully  paid  up. 
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It  commenced  doing  business  on  March  10,  1902,  and  the 
claims  of  plaintiff  and  defendant  creditors  are  based  upon 
actual  business  transactions  with  said  corporation,  but  defend- 
ant stockholders  claim  that  neither  the  corporation,  nor  they  as 
stockholders,  are  bound  by  such  transactions,  because  the  cor- 
poration was  by  law  expressly  forbidden  to  do  any  business— 
not  that  the  transactions  would  not  be  lawful  and  binding  if 
all  of  its  capital  stock  had  been  subscribed  and  one-half  paid 
up. 

With  this  contention  we  can  not  agree. 

**When  an  action  is  brought  to  collect  a  subscription,  either 
directly  or  indirectly,  for  the  benefit  of  corporate  creditors, 
it  is  well  established  that  the  subscribers  can  not  defeat  such 
action  by  the  defense  that  the  corporation  was  not  an  incor- 
poration, by  reason  of  its  not  having  fully  complied  with  the 
terms  of  the  statute  providing  for  such  an  incorporation.  Not 
only  is  the  subscriber  estopped,  by  the  act  of  subscribing,  from 
setting  up  this  defense,  but  he  is  bound  also  by  the  rule  that 
the  existence  of  a  corporation  can  not  be  inquired  into  except 
by  a  direct  proceeding  in  behalf  of  the  state.  It  is  sufficient 
that  the  corporation  exists  de  facto,"  1  Cook  on  Corporations, 
Section  184. 

Four  of  the  defendants.  Fuller,  Hale,  Morgan  and  Mills, 
participated  in  the  election  of  directors;  the  directors,  or  a  ma- 
jority of  them,  elected  Mills  secretary  and  treasurer,  and  by 
resolution  authorized  and  directed  him  *'to  do  all  things  neces- 
sary to  be  done  to  carry  on  the  business  of  this  corporation." 

The  fifth  stockholder,  Kerr,  testifies  he  knew  Mills  was  to 
run  the  business,  but  he  never  attended  any  meetings,  either 
of  stockholders  or  directors. 

But  it  is  contended  that  there  was  no  legally  elected  board 
of  directors,  for  Section  3798  provides  that  the  incorporators 
of  a  savings  and  loan  association  shall  give  at  least  three  days 
notice,  personally  served  upon  each  stockholder,  or  thirty  days 
notice  by  publication,  of  the  time  and  place  of  the  meeting,  for 
the  election  of  directors.  This  was  not  done,  it  being  in  evidence 
that  at  least  Kerr  had  no  notice  of  such  meeting,  and  did  not 
waive  such  notice.  We  think,  however,  that  this  objection  is  not 
well  taken. 
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**The  fact  that  directors  have  been  illegally  elected  can  not 
be  set  us  as  a  defense  to  a  suit  for  the  payment  of  stock.'* 
Green's  Brice  on  Ultra  Vires,  160,  note  (ft),  and  cases  cited. 

It  is  next  contended  that  only  three  of  the  five  directoi's  ever 
qualified  and  assumed  to  act  as  such;  that  the  business  of  the 
corporation  must  be  transacted  by  the  board,  the  whole  board 
and  nothing  but  the  board,  and  as  sustaining  this  contention 
we  are  referred  to  the  case  of  Belting  Co.  v.  Gibson,  68  0.  S., 
442. 

But  that  case  only  holds  that  an  ofiicer  of  a  corporation,  in 
the  absence  of  express  authority  from  the  board  of  directors,  can 
not  bind  the  corporation  in  a  transaction  beyond  the  apparent 
authority  of  his  position. 

On  page  449  of  the  opinion  Judge  Davis  says: 

**The  corporation  may  by  its  regulations  so  define  the  duties 
of  its  officers  as  to  make  them  alter  ego  within  the  assigned 
limits." 

In  this  case  we  think  the  board  attempted  to  confer  this  ex- 
press authority  by  the  resolution  referred  to,  and  we  use  the 
word  hoard  designedly,  though  only  three  out  of  five  acted,  for 
Section  3247,  Revised  Statutes  says: 

*'A  majority  of  the  trustees  or  directors  shall  form  a  board.*' 

It  also  sufficiently  appears  that  the  three  directors  who  acted 
took  the  oath  of  office,  if  that  is  material. 

It  is  further  contended  as  to  the  claim  of  the  Savings  Deposit 
Bank  Co.  that  it  is  for  a  loan,  and  that  Mills,  who  negotiated 
the  loan,  not  only  had  no  authority  to  represent  this  corpora- 
tion, but  it  itself  had  no  authority  to  borrow  money. 

We  think  such  an  institution  as  this  has  the  power  granted 
under  the  general  corporation  statutes,  by  Section  3256,  to  bor- 
row money,  and  that  Mills  had  express  authority  to  negotiate 
the  loan,  by  virtue  of  the  resolution  referred  to,  a  copy  of  which 
he  exhibited,  to  the  Elyria  bank. 

It  is  said  that  the  Elyria  bank  knew  that  the  Grafton  bank 
had  not  complied  with  the  law  and  paid  up  half  of  its  capital 
gtock,  because  Milk  told  it  about  notes  which  Kerr  and  Fuller 
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had  given  for  their  stock  subscriptions,  but  it  does  not  appear 
that  he  knew  said  notes  represented  their  entire  stock  sub- 
scription; he  might  reasonably  have  supposed  that  they  had 
paid  up  one-half  and  that  the  notes  were  for  the  balance. 

Upon  the  whole  we  are  of  opinion  that  the  Grafton  Savings 
Bank  Company  was  a  de  facto  corporation,  and  that  the  irreg- 
ularities in  its  organization  and  method  of  doing  business  com- 
plained of  are  not  such  as  either  the  defendant  Fuller  or  the 
defendant  Kerr,  or  any  other  defendant  stockholder  can  set  up 
as  a  defense  to  this  action  to  collect  such  part  of  their  sub- 
scription and  secondary  stock  liability  as  may  be  necessary  to 
pay  the  valid  debts  incurred  in  its  behalf  by  its  acting  board 
of  directors  or  Mills  under  authority  of  the  resolution  men- 
tioned ;  in  other  words,  that  said  stockholders  are  estopped  from 
setting  up  such  defense;  in  the  words  of  Ashbel  Green's  Ameri- 
can Edition  of  Brice  on  I'ltra  Vires,  2d  Edition,  page  784: 

**When  a  transaction  of  the  kind  now  in  consideration  is 
completed  on  the  part  of  the  other  contracting  party,  every 
principle  of  common  sense  and  equity  requires  that  the  cor- 
poration should  not  be  permitted  to  repudiate  payment  there- 
for, or  the  other  due  completion  thereof  by  itself,  on  the  ground 
that  the  transaction,  though  admitted  to  be  within  its  possible 
capacities,  is  outside  its  actual  powers  then  called  into  existence. 
The  very  defense  discloses  fraud;  discloses  what  no  court  of 
equity  has  ever  allowed  a  party  to  rely  on,  namely,  his  own 
laches  or  chicanery;  discloses  that  the  objector  could  have  given, 
and  can  now  give  himself  the  capacity  which  he  pretends  to  be 
without,  and  could  have  done  that  which,  if  done,  would  cut 
away  the  ground  wherein  his  objection  rests.  It  is  submitted, 
therefore,  that  when  such  a  transaction  is  completed  on  one 
side,  it  is  then  too  late  for  the  corporation  to  attempt  to  wriggle 
out  of  that  stipulated  for  on  its  side." 

This  is  strong  language;  the  word  ''chicanery*'  is  applicable 
to  Mills's  conduct  alone,  but  the  word  ** laches"  fully  charac- 
terizes the  easy  and  indifferent  manner  in  which  Fuller  and 
Kerr  signed  stock  subscriptions,  Fuller  also  signing  minutes  of 
meetings;  minutes  which  he  says  he  never  read,  and  meetings 
which  he  says  he  never  attended,  and  both  trusted  to  the  rep- 
resentations of  their  friends  that  Mills  had  a  good  business,  and 
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would  run  the  bank  all  right.  Does  any  one  for  a  moment  sup- 
pose that  if  the  corporation  had  been  a  success,  made  money, 
declared  large  dividends,  that  either  Puller  or  Kerr  would  have 
denied  that  they  were  stockholders  or  denied  that  there  was  a 
corporation?  Should  they  be  heard  to  make  such  denial  when 
the  shoe  is  on  the  other  footf 

We  think  these  observations  answer  the  suggestion,  supported 
by  authority,  that  those  who  did  not  participate  in  the  de  facto 
organization  should  not  be  held  liable.  We  find  that  all  par- 
ticipated by  giving  their  subscription,  and  they  had  no  right 
to  consider  the  enterprise  abandoned,  as  was  held  under  the 
circumstances  of  the  case  of  Bartholomew  v.  Bentley,  1  0.  S.,  37. 

It  remains  to  consider  two  more  Ohio  cases  with  which  the 
conclusion  reached  in  this  case  is  said  to  be  inconsistent. 

The  case  of  Medill  v.  Collier,  16  0.  S.,  599,  was  an  action  by 
a  depositor  against  the  officers  and  stockholders  of  a  bank  to 
recover  from  them  as  individuals,  on  a  certificate  of  deposit 
issued  by  the  corporation,  it  appearing  that  said  corporation 
had  failed  to  make  a  deposit  with  the  state  required  by  law, 
as  a  prerequisite  to  such  corporation  doing  business.  It  seems 
the  depositor  **had  no  information  as  to  whether  the  defend- 
ants were  doing  business  as  a  corporation,  or  as  private  bank- 
ers. He  seems  to  have  trusted  them  in  the  latter  capacity" 
(page  612).  The  court  held  that  persons  who  carry  on  a  bank- 
ing business,  in  the  name  of  a  corporation,  in  violation  of  law, 
are  not  protected  by  the  corporate  privileges  from  personal 
liability  for  debts  contracted  by  them  in  the  transaction  of 
such  business. 

That  doubtless  is  the  law  yet,  and  plaintiflf.  might  have  had  it 
enforced  against  Mills,  and  his  active  associates,  if  he  desired, 
but  he  ,chose  to  pursue  another  remedy,  and  we  do  not  find 
that  the  case  cited  holds  that  he  can  not.  Indeed,  it  expressly 
states  that  such  proposition  is  not  decided.  On  page  612,  Judge 
Day  says: 

**  Whether  the  law  would  afford  any  remedy  in  favor  of  the 
plaintiff  against  the  corporation,  upon  a  contract,  express  or 
implied,  made  on  its  part  in  violation  of  law,  may  well  be 
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doubted,  both  upon  principle  and  authority.  •  •  •  Clearly 
the  plaintiff  would  have  no  remedy  against  the  corporation, 
unless  he  could  bring  to  his  aid  the  doctrine  of  estoppel,  where 
the  transaction  is  forbidden,  as  may  be  done  where  it  is  merely 
unauthorized. 

**  Although  the  court  do  not  deem  it  necessary  to  decide  this 
point,  the  following  authorities  tend  to  show  that  the  plaintiff 
is  remediless  against  the  corporation,"  etc. 

The  case  of  Trvst  Co,  v.  Floyd,  47  O.  S.,  525,  is  like  the 
Medill  case,  and  was  an  action  brought  by  one  who  had  sold 
wool  to  a  certain  "Wool  Growers  Exchange"  to  recover  a 
balance  due  on  account  of  such  sale  from  the  directors  of  said 
exchange,  a  corporation,  said  directors  having  been  elected  and 
having  undertaken  to  contract  as  directors  before  ten  per  cent, 
of  the  capital  stock  of  the  corporation  had  been  subscribed.  The 
defendants  were  held  personally  liable.  The  case  does  not  un- 
dertake to  hold  that  the  plaintiff  could  not  have  recovered  in  an 
action  to  assess  the  stockholders'  liability,  though  the  defend- 
ants urged  that  such  was  the  plaintiff's  only  remedy.  The 
substance  of  what  the  court  said  on  this  subject  is  found  on  page 
542: 

**If  the  doctrine  of  estoppel  could  be  brought  to  the  aid  of 
the  plaintiff  against  it,  the  defendants  are  not  in  a  position 
to  reciuire  a  resort  to  that  remedy  to  relieve  them  from  the 
liability  they  have  incurred." 

Prom  an  examination  of  the  Ohio  cases  cited  and  relied  upon 
by  d'^fendants,  we  conclude  that  while  the  creditors  of  the 
Grafton  Bank  in  this  case,  might  have  brought  their  action 
against  the  individuals  who  actively  assumed  the  exercise  of 
corporate  franchises  without  lawful  authority  so  to  do,  yet  the 
right  to  bring  an  action  against  the  stockholders  as  such,  to 
enforce  their  subscription  and  liability,  relying  upon  the  doc- 
trine of  estoppel,  has  never  been  denied  in  Ohio. 

One  ruling  upon  evidence  remains  to  be  mentioned;  the  ob- 
jection to  the  admission  in  evidence  of  the  letter  from  Kerr  to 
Stevens,  on  the  ground  of  its  being  a  privileged  communication, 
is  sustained. 
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Decree  may  be  drawn  for  plaintiff  and  cross-petitioning  cred- 
itors as  prayed  for,  finding  in  favor  of  the  Savings  Deposit 
Bank,  depositors  who  made  deposits  after  March  10,  1902,  if 
any,  and  other  general  creditors  whose  claims  were  not  aban- 
doned at  the  hearing.  The  claim  based  upon  affidavit  of  0.  B. 
Durkee  is  disallowed. 

F,  M.  Stevens,  for  plaintiff. 

Lester,  Wood  &  Gage,  Tligley  &  Maurer,  C.  Chapman,  D.  J. 
Nye,  J,  C.  Hill,  F,  M,  Stevens  and  Johnson  &  Leonard,  for  de- 
fendants. 


By  Judg«  Henry — 

I  dissent  from  this  judgment.  Not  a  single  step  in  the  career 
of  this  corporation  was  legally  taken  after  the  filing  of  its 
articles  of  incorporation.  Its  first  stockholders  meetings  for 
the  election  of  directors  was  illegally  convened,  and  both  Kerr 
and  Fuller,  who  are  the  only  subscribers  to  the  capital  stock 
that  are  before  the  court,  for  the  purpose  of  a  decree  against 
them,  are  said  to.  be  estopped  by  their  subscription  to  deny  the 
validity  of  that  meeting,  though  neither  was  present.  So  again, 
the  business  transacted  and  the  general  power  given  to  Mills  to 
contract  the  debts  which  are  here  in  issue,  at  the  first  meet- 
ing of  the  directors  was  unauthorized  to  their  knowledge,  for 
the  stockholders  had  not  all  paid  one-half  of  their  subscription, 
as  required  by  law  as  a  prerequisite  to  the  beginning  of  business 
by  corporations  of  this  character. 

But  Kerr  and  Fuller  are  again  said  to  be  estopped  by  their 
subscription  to  deny  the  validity  of  this  meeting. 

The  conclusion  of  the  court  seems  to  me  to  be  possible  only 
by  piling  estoppel  upon  estoppel  in  a  manner  that  equity  does 
not  permit,  for  it  is  a  well  known  maxim  of  equity  jurispru- 
dence that  an  estoppel  upon  an  estoppel  can  not  be  sustained 

I  do  not  think  a  debt  contracted  by  de  facto  directors  of  a  de 
facto  corporation,  elected  at  a  de  facto  meeting  can  be  enforced 
in  a  proceeding  of  this  kind. 
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COURT  COSTS  AND  ADMINISTRATOR'S  PEES. 

[Circuit  Court  of  Lucas  County.] 

Walter  J.  Sherman  v.  George  W.  Millard. 

Decided,  1904. 

Distrihutionr—Duty  of  Appellate  Court  Under  Section  6726— PrtoH^y 
of  Lien  of  Mortgagee — Aa  Against  Court  Costs  and  Fees  of  Ad-* 
ministrator  and  Attorney — Administrator  not  a  Necessary  Party 
in  Foreclosure  Proceedings,  When — Is  a  Trustee  for  the  Unsecured 
Creditors  Only, 

1.  An  appellate  court.  In  reversing  an  order  of  distribution  made  by 

the  probate  court  in  an  action  by  an  administrator  to  sell  prop- 
erty to  pay  debts,  should  under  Section  6726  either  make  the 
order  of  distribution,  or  in  remanding  the  case  to  the  probate  court 
specifically  indicate  the  items  to  which  the  fund  for  distribution 
should  be  applied. 

2.  Neither  the  fees  of  an  attorney  of  an  administrator  in  an  action 

brought  by  him  to  sell  real  estate  to  pay  debts,  nor  the  general 
costs  of  administration,  nor  premiums  due  a  surety  company  upon 
the  administrator's  bond  are  included  in  the  costs  and  expenses 
"of  the  sale"  under  Section  6165,  and  can  not  therefore  in  the  order 
of  distribution  of  the  fund  realized  from  the  sale  be  allowed  prior 
to  the  claim  of  the  first  mortgagee;  nor  can  it  be  allowed  as  ex- 
traordinary expenses  under  Section  6188. 

3.  Where  the  lien  of  a  first  mortgagee  is  set  up  in  an  action  commenced 

by  the  administrator  to  pay  debts,  it  must  be  preserved  in  the  fund 
realized  from  the  sale  of  the  mortgaged  property;  but  should  the 
mortgagee  fall  to  set  up  his  claim  his  lien  is  thereby  cut  off,  and 
he  becomes  a  general  creditor,  and  the  administrator  owes  him  no 
duty  beyond  that  of  a  general  creditor. 

4.  An  admiinistrator   in  commencing  an   action   to  sell   to  pay   debts 

real  estate  which  is  incumbered  by  mortgage,  assumes  the  risk 
of  the  fund  realized  therefrom  being  insufficient  to  pay  his  own 
fees  and  those  of  his  attorney  and  the  court  costs  incident  to  the 
general  administration;  such  fees  and  costs  can  not  be  paid  from 
the  fund  to  the  prejudice  of  the  mortgagee. 

5.  The   administrator   of   a   deceased   mortgagor   is    not   a   necessary 

party  to  a  proceeding  for  foreclosure  of  the  mortgage,  although 
he  may  be  a  proper  party  where  the  equity  of  redemption  is  of  any 
value;  and  inasmuch  as  a  purchaser  at  foreclosure  sale  is  subro- 
gated to  all  the  rights  of  the  mortgagee,  his  title  can  not,  in  the 
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absence  of  fraud  or  collusion,  be  impeached  by  the  general  cred- 
itors or  by  the  administrator  where  the  value  of  the  property 
proves  lees  than  the  mortgage  debt. 

Parker,  J. ;  Hull,  J.,  and  Haynes,  J.,  concur. 

Error  to  Lucas  Common  Pleas  Court. 

In  1899,  Oscar  Decker  being  the  owner  of  two  acres  of  land, 
mortgaged  it  to  secure  a  promissory  note  of  $500. 

In  January,  1902,  Deoker  having  died,  George  W.  Millard 
was  appointed  administrator  of  his  estate,  and  the  land  mort- 
gaged was  appraised  at  $700. 

In  April,  1902,  the  administrator  filed  his  petition  in  the  pro- 
bate court  for  the  sale  of  the  two  acres  of  land  to  pay  debts. 

Sherman,  the  holder  of  the  note  and  mortgage,  having  been 
made  a  party  defendant,  filed  his  cross-petition  asking  that  the 
mortgage  be  foreclosed  and  his  rights  protected. 

In  October,  1902,  a  decree  was  rendered  finding  due  to  Sher- 
man on  the  mortgage  $500  and  interest,  to  the  decedent's  widow 
$ in  lieu  of  dower  and  $300  for  year's  support,  and  order- 
ing sale  of  the  two  acres  of  land. 

In  May,  1903,  the  land  was  sold  in  pursuance  of  the  decree  at 
public  sale  for  $600  and  the  proceeds  of  sale  ordered  to  be  dis- 
tributed as  follows: 

1,  Court  costs  in  sale  of  property,  $35.09;  2,  court  costs  in 
administration  of  estate,  $15.40;  3,  administrator's  percentage 
of  proceeds  of  sale,  $36.00;  4,  attorney's  fees  and  surety  com- 
pany's bond  of  administrator,  $60.00 ;  to  Sherman  on  mortgage, 
$431.51. 

To  this  order  of  distribution  the  defendant,  Sherman,  ex- 
cepted and,  to  obtain  its  reversal  or  moddfication,  filed  his  pe- 
tition in  error  in  the  common  pleas  court. 

That  court  reversed  the  judgment  of  the  probate  court  and  re- 
manded the  case  to  that  court  with  directions  to  distribute  the 
proceeds  '* according  to  law"  and  **in  accordance  with  Section 
6165,  Revised  Statutes,"  but  did  not  indicate  specifically  what 
judgment  the  probate  court  should  render. 

Sherman  now  prosecutes  error  in  this  court,  claiming  that  the 
common  pleas  court  should  have  rendered  the  judgment  which 
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the  probate  court  should  have  rendered  and  that  this  court 
should  now  do  so;  and  that  the  proper  order  would  be  to  omit 
the  second  and  fourth  items  and  pay  on  the  mortgage  $528.91 
instead  of  $431.51. 

Section  6726  reads  in  part  as  follows : 

**When  a  judgment  or  final  order  is  reversed,  either  in  whole 
or  in  part,  in  the  common  pleas  court,  •  •  •  the  court  reversing 
the  same  shall  proceed  to  render  such  judgment  as  the  court 
below  should  have  rendered,  or  remanded  the  cause  to  the  court 
below  for  such  judgment." 

In  Mimvear  v.  Holloway,  56  Ohio  St.,  148,  the  court  says,  on 
page  154,  speaking  of  orders  and  judgments  made  on  hearings, 
on  affidavits  or  evidence,  for  injunctions,  or  for  the  vacation  of 
an  injunction,  or  the  dissolution  of  an  attachment,  or  motions 
for  the  appointment  or  discharge  of  receivers,  or  motions  for  the 
vacation  of  an  order  of  arrest  in  a  civil  action  and  other  like 
motions  and  proceedings  in  which  no  issues  of  fact  are  made  up 
by  the  pleadings,  and  there  is  no  trial  in  the  legal  sense  of  that 
term: 

**In  such  cases  the  higher  court,  upon  reversal  of  the  order 
made  on  the  hearing  in  the  court  below,  proceedis  to  make  such 
order  as  it  thinks  the  court  belo^  should  have  made,  or  remands 
the  case  to  the  court  below  with  instructions  to  make  such  order.*' 

See  also  Davis  v.  Turner,  69  Ohic  St.,  101,  decided  October 
27,  1903. 

In  the  case  at  bar  the  order  reversed  was  an  order  distributing 
the  proceeds  of  the  sale,  and  the  appellate  court  should  either 
have  made  an  order  of  distribution,  or  should  have  indicated  to 
which  items  the  funds  to  be  distributed  should  be  applied. 

As  Section  6165  prescribes  how  the  proceeds  of  real  estate  so 
sold  shall  be  distributed,  the  order  of  the  common  pleas  court 
that  they  shall  be  so  distributed  is  correct  as  far  as  it  goes;  but 
it  is  too  general.  Presumably  the  probate  court  had  endeavored 
to  follow  this  section  in  its  order,  which  was  reversed,  but  had 
fallen  into  error  in  its  attempt ;  therefore,  the  order  of  the  com- 
mon pleas  court  should  have  been  specific  so  that  a  like  error 
might  not  occur  again,  and  so  that  nothing  would  remain  to  be 
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done  in  the  court  below  but  to  execute  such  specific  order  of 
distribution. 

This  section  provides  that  **the  money  arising  from  the  sale 
of  real  estate  shall  be  applied  in  the  following  order : 

*'l.     To  discharge  the  costs  and  expenses  of  the  sale  and  the 
.percentum  and  charges  of  the  executor  or  administrator  thereon, 
for  his  administration  of  the  same. 
*'2.     To  the  payment  of  mortgages  and  judgments.  •  •  • 
**3.     To  the  discbarge  of  claims  and  debts,  in  the  order  men- 
tioned in  this  title." 

That  order  is  found  in  Section  6090. 

Under  Section  6165,  the  mortgagee  claims  that  the  costs  and 
expenses  and  charges  of  the  administrator  are  confined  to  those 
arising  out  of  the  sale,  and  do  not  include  those  which  arise  in 
the  general  administration  of  the  estate. 

As  to  the  attorney  fees,  in  the  case  of  Thomas  v.  Moore,  52 
Ohio  St.,  200,  it  is  held  that  administrators  are  personally  liable 
for  services  of  attorneys  employed  by  them.  On  page  206  the 
court  holds  that  attorney  fees  are  governed  by  Section  6090,  re- 
ferred to  above.  Such  contracts  do  not  bind  the  estate.  Money 
paid  therefor  by  the  administrator,  if  approved  by  the  court, 
may  be  allowed  in  the  accounts  of  the  administrator,  but  there  is 
no  authority  for  allowing  them  in  an  order  of  distribution  on  a 
sale  of  real  estate  as  prior  to  the  claim  of  a  first  mortgagee. 

It  would  be  grossly  unjust  to  compel  the  mortgagee  to  pay 
attorney  fees  of  the  administrator  for  foreclosing  his  mortgage ; 
the  mortgagee  must  pay  his  own  attorney  for  setting  up  his  claim 
in  this  proceeding;  the  administrator  in  no  way  represents  the 
mortgagee  as  such. 

It  is  said  in  the  case  of  Stone  v.  Strong,  42  Ohio  St.,  53,  on 
page  55,  that: 

**The  administrator  is  the  trustee  •  •  •  for  the  unsecured 
creditors." 

But  he  is  not  the  trustee  for  the  secured  creditors  except  as 
they  are  also  general  creditors.  If  the  mortgagee  in  this  ease 
had  failed  to  file  an  answer  in  the  land  sale  proceedings,  his 
lien  would  have  been  cut  off  by  the  decree  of  the  court,  and  it 
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would  not  have  been  the  duty  of  the  administrator  to  see  that  his 
lien  was  preserved. 

That  the  cost  and  charges  and  expenses  **of  the  sale"  did  not 
include  the  general  costs  of  administration  we  think  is  evident 
from  the  fact  that  the  administrator  could  have  brought  his 
action  for  the  sale  of  the  decedent's  land  either  in  the  court  of 
common  pleas  or  the  probate  court  (see  Section  6137).  Suppose 
he  had  brought  his  proceeding  in  the  court  of  common  pleas, 
surely  the  costs  of  the  sale  would  have  been  confined  to  those  in- 
curred in  the  court  of  common  pleas,  and  would  have  included 
no  costs  in  the  probate  court. 

The  case  of  Andrews  v.  Johns,  59  Ohio  St.,  65,  involved  the 
fees  of  an  assignee  for  the  benefit  of  creditors,  but  it  is  evident 
from  the  opinion  of  the  court  that  it  regards  a  sale  by  an  as- 
signee for  the  benefit  of  creditors  as  bearing  a  very  close  resem- 
blance to  a  sale  by  an  administrator  to  pay  the  debts  of  the  de- 
cedent.   On  page  79  the  court  speaks  of  costs  in  this  way: 

**The  court  having  found  that  the  land  was  bid  off  by  the 
owner  of  the  first  lien  for  a  sum  less  than  his  debt,  taxes  and 
cosPts,  an  order  that  the  purchaser  pay  such  taxes  as  were  due, 
and  such  costs  as  might  properly  be  required!  of  him  under  the 
statute,  which  would  be  such  costs,  and  such  only,  as  were  made 
necessary  by  the  foreclosure,  and  upon  such  pajonent  a  deed  be  ^ 

made  by  the  assignee,  would  have  met  the  situation  as  it  existed  i 

and  worked  out  the  proper  legal  result."  I 

Here  the  costs  are  spoken  of  as  those  which  would  be  made 
necessary  by  the  foreclosure,  not  such  costs  as  would  be  made 
necessary  by  thie  general  administration  of  the  estate,  whether 
by  an  assignee  or  an  administrator. 

Of  course  in  some  cases  (and  apparently  it  is  ao  in  the  case 
at  bar),  this  works  a  hardship  on  the  administrator  and 
also  on  the  judge  of  the  court  as  to  his  fees,  but  in  this  same  | 

case  of  Andrews  v.  Johns,  59  Ohio  St.,  65,  77,  the  court  says:  ] 

**Upon  the  proposition  that  by  the  construction  of  the  sections 
affecting  assignments  here  made,  an  injustice  results  to  the  as- 
signee in  that  he  is  denied  compensation  for  labor  which  he  is  re-  ^ 
quired  to  perform,  it  would  seem  sufficient  to  say,  as  suggested  | 
by  counsel,  that  the  hardship  is  not  greater  than  in  the  case  of  a  i 
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second  mortgagee  who  forecloses  his  mortgage  only  to  see  the 
first  mortgagee  take  all  the  proceeds,  leaving  his  e^tpenses  to  be 
borne  without  any  result;  or  the  case  of  an  administrator,  as  in 
Stone  V.  Strong,  where  the  first  mortgagee  is  the  purchaser.  Be- 
sides, the  assignee  is  not  compelled  to  perform  the  services.  He 
accepts  the  trust  voluntarily  and  with  whatever  risk  may  attend 
its  performance.  If  he  finds  it  burdensome,  or  unrenumerative, 
he  may  at  any  time  resign." 

We  also  call  attention  to  the  case  of  Stone  v.  Strong,  42  Ohio 
St.,  53,  especially  to  the  language  found  on  page  56,  as  follows : 

**We  must  not  be  understood  as  holding  that  such  a  proceed- 
ing can  be  prosecuted  by  the  personal  representative,  for  the 
mere  purpose  of  earning  commissions,  when  the  probability  is 
that  the  land  will  not  pay  the  liens." 

In  the  case  at  bar  it  appears  that  the  real  estate  was  the  only 
property  of  the  decedent.  It  was  appraised  at  $700.  The  equity 
of  redemption  in  this  real  estate  constituted  the  only  asset  of 
the  estate  for  adiministration.  The  claim  of  the  mortgagee  was 
$500  and  interest  at  7  per  cent,  from  March  10,  1902.  Here  we 
have  then  a  prior  lien  of  $500,  exclusive  of  interest,  due  the 
mortgagee  and  exclusive  of  court  costs  and  administrator's  fees 
incident  to  the  sale.  Under  these  circumstanees  this  administra- 
tor, "the  personal  representative,"  in  thus  bringing  this  prop- 
erty to  sale  took  the  risk  of  its  bringing  a  price  that  would 
leave  a  fund  from  which  might  be  paid  his  attorney's  fees  and 
the  fees  of  himself  and  the  court  incident  to  general  administra- 
tion of  the  estate.  Such  expenses  can  not  be  paid  from  the  pro- 
ceeds to  the  prejudice  of  the  mortgagee.  On  page  57  of  Stone 
V.  Strong,  supra,  we  find  another  comparison  between  a  land 
sale  by  an  administrator  and  a  foreclosure  by  a  mortgagee,  the 
court  saying: 

**The  same  result  would  follow  if  the  mortgagee  had  been 
foreclosing  his  own  mortgage ;  the  costs  and  expenses  of  making 
the  sale  must  first  be  paid,  including  poundage,  if  he  is  not  the 
purchaser,  although  the  residue  is  insufficient  to  pay  his  lien." 

In  the  foreclosure  case  the  mortgagee  is  not  entitled  to  his 
attorney's  fees,  and  it  seems  by  analogy  that  in  the  land  8ale  pro- 
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oeeding  the  administrator  should  not  be  allowed  his  attorney's 
fees,  as  part  of  the  costs,  prior  to  the  claim  of  the  mortgagee. 

Section  6188  authorizes  compensation  for  ** extraordinary" 
services,  but  there  were  none  such  in  this  case.  There  were  no 
contests  between  lienholders,  nor  any  contest  of  any  kind.  The 
case  wae  as  simple  and  ordinary  as  a  proceeding  to  sell  real  es- 
tate to  pay  debts  could  be. 

It  has  been  suggested  in  argument  that  to  make  perfect  title 
to  his  real  estate  in  the  purchaser  thereof  under  the  mortgage,  it 
is  necessary  to  have  the  administrator  in  court  as  a  party  to  the 
end  that  it  may  be  divested  of  the  lien  of  other  debts  of  the 
deceased. 

It  is  our  understanding  that  in  an  action  to  foreclose  the  mort- 
gage the  administrator  would  not  have  been  a  necessary  party 
(though  if  the  equity  of  redemption  had  any  value  he  might 
have  been  a  proper  party),  and  that  the  purchaser  is  subrogated 
to  the  rights  of  the  mortgagee,  and  that  where  the  value  of  the 
property  proves  to  be  less  than  the  amount  due  on  the  mortgage, 
and  there  is  no  fraud  or  collusion  in  the  proceeding  and  sale, 
such  title  is  unassailable  by  general  creditors  of  the  decedent,  or 
the  representatives  of  his  estate.  Here  the  administrator  did 
not  owe  any  duty  to  the  general  creditors,  to  the  mort^gee,  to 
the  purchaser,  or  to  anyone  else,  justifying  him  in  bringing  this 
property  to  sale  and  adding  to  the  costs  and  expenses  of  the  sale 
other  costs  and  expense  not  incident  thereto.  (See  McMahan  v. 
Z>am,19C.  C.,242). 

We  hold  that  under  the  circumstances  here  appearing  the 
item  of  $15.40,  court  costs  for  administration,  and  $60,  attorney's 
fees  and  surety  company's  bond  of  administrator,  do  not  come 
within  the  purview  of  Section  6165,  Revised  Statutes,  as  **  costs 
and  expenses  of  the  sale.''  And  that  they  can  not  be  paid  from 
the  proceeds  of  the  sale  to  the  prejudice  of  the  mortgagee. 

Therefore  the  judgment  of  the  court  of  common  pleas  will  be 
modified  accordingly. 

B.  A.  Hayes,  for  plaintiff  in  error. 

/.  /.  Millard,  for  defendant  in  error. 
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CONTRACTS  POR  SCHOOL  BUILDINCS. 

[Circuit  Court  of  Hamilton  County.] 

The  State  op  Ohio,  ex  rel  Mathis  Brothers  Company,  v. 
The  Board  op  Education  op  the  City  op  Cincinnati,  Ohio. 

Decided,  April  8,  1905. 

Bids  and  Bidding — Illegal  Award  of  Contract  by  Board  of  Education 
—  Specifications  —  Advertisement  —  Mandamus  —  Injunction  — 
Section  3988. 

1.  Wliere  bids  for  public  work  received  in  response  to  advertisement 

are  ignored,  and  a  contract  is  awurded  upon  a  bid  based  upon  con- 
ditions not  contained  in  the  original  speciflcations  and  received 
subsequent  to  the  time  designated  in  Ihe  advertisement,  the 
award  is  wholly  unauthorized  and  illegal,  and  upon  application  to 
a  court  of  competent  Jurisdiction  may  be  enjoined. 

2.  Mandamus  will  not  lie  in  such  a  case  to  compel  the  award  of  the 

coxktraot  to  the  lowest  responsible  bidder. 

GiPPEN,  J.;  Jelke,  J.,  and  Swing,  J.,  concur. 

The  relator  avers  in  its  petition  that  the  Board  of  Education 
of  the  City  of  Cincinnati  determined  to  erect  a  school  build- 
ing in  Clifton,  and  caused  it  to  be  duly  advertised  that  sealed 
proposals  would  be  received  at  the  office  of  said  board  until 
twelve  o'clock  noon,  January  23d,  1905,  for  material  and  labor 
necessary  for  the  completion  of  said  school  building.  That 
upon  said  day  it  filed  with  the  clerk  a  bid  for  the  installation 
of  a  heating  and  ventilating  plant  in  said  buildin<»  for  the 
sum  of  twenty-four  thousand  two  hundred  dollars  ($24,200). 
That  the  specifications  required  bidders  upon  heating  and  ven- 
tilating to  submit  with  *heir  bids  a  proposition  for  smoke  con- 
suming device,  automatic  stokers,  down  draft  furnaces,  etc.,  to 
be  considered.  That  accordingly,  the  relator  specified  in  its 
bid  for  the  furnishing  of  Detroit  or  Murphy  Automatic  Stokers 
or  Hawley  Down-draft  Furnaces,  for  fifteen  hundred  dollars 
($1,500)  to  be  added  to  said  bid  of  twenty-four  thousand  two 
hundred  dollars  ($24,200),  making  its  entire  bid,  with  either 
of  the  above  smoke   consuming  devices,  twenty-five  thousand 
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seven  hundred  dollars  ($25,700).  That  said  bid  was  in  all 
other  respects  as  required  by  law,  and  was  the  lowest  respon- 
sible bid. 

The  relator  further  alleges  that  among  other  bids  submitted 
in  response  to  said  advertisements  was  that  of  one  Henry 
Niemes,  which  contained  the  following  provision:  **If  the  Haw- 
ley  furnaces  are  installed  in  connection  with  the  above  work, 
I  will  furnish  and  install  the  same  for  the  additional  sum  of 
$1,359;''  but  contained  no  provision  to  furnish  Detroit  Auto- 
matic Stokers.  That  on  January  27th,  1905,  at  a  meeting  of 
the  building  committee  of  said  board,  on  advice  of  the  mechan- 
ical engineer  of  said  board,  it  determined  upon  the  use  of  the 
Detroit  Automatic  Stoker;  that  the  committee  wrongfully  ig- 
nored and  refused  to  consider  relator's  bid  for  the  heating  and 
ventilating  system  to  be  used  including  the  furnishing  of  said 
Detroit  Automatic  Stokers,  and  requested  said  Henry  Niemes 
to  furnish  a  new  bid  based  on  the  substitution  of  Detroit  Au- 
tomatic Stoker  in  place  of  the  Hawley  Down-draft  or  ordinary 
grates,  as  contemplated  in  his  original  bid.  Said  request  was 
without  notice  to  relator  or  the  other  parties  who  had  submit- 
ted bids,  and  was  without  advertisement  as  provided  by  law. 
That  thereupon  said  Henry  Niemes  submitted  a  new  bid  to 
include  the  Detroit  Automatic  Stoker  for  the  sum  of  $24,462; 
that  thereupon  the  committee  agreed  to  recommend  to  the  board 
the  letting  of  the  contract  for  heating  and  ventilating  to  Henry 
Niemes  upon  his  new  bid  of  $24,462. 

The  relator  claims  to  have  been  wrongfully  refused  said  con- 
tract and  asks  that  the  board  of  education  be  compelled  by  a 
writ  of  mandamus  to  accept  its  said  bid.  To  this  petition  the 
board  of  education  files  a  general  demurrer. 

It  appears  from  the  petition  that  the  building  committee 
wrongfully  ignored  and  refused  to  consider  relator's  bid,  and 
inferentially  it  ignored  and  refused  to  consider  each  and  every 
other  bid  received  by  it  on  or  before  January  23d,  1905,  but 
proceeded  to  award  the  contract  upon  a  bid  based  upon  con- 
ditions not  contained  in  the  original  specifications  and  received 
at  a  time  subsequent  to  that  designated  in  the  advertisement 
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It  is  clear  that  the  attempt  to  award  the  contract  in  this  man- 
ner is  wholly  unauthorized,  illegal  and  void,  which  upon  proper 
application  to  a  court  of  competent  jurisdiction  should  be  en- 
joined. 

It  is  claimed,  however,  by  the  relator,  that  the  board  of  edu- 
cation having  exercised  its  discretion  to  award  the  contract, 
may  now  be  compelled  to  award  the  contract  to  the  relator  as 
the  lowest  responsible  bidder.  The  board  has  not  considered 
any  of  the  bids  received  on  or  before  January  23d,  1905,  and  it 
is  still  open  to  the  board  to  award  the  contract  to  the  lowest 
responsible  bidder,  unless  it  be  deemed  to  have  rejected  all  the 
bids  invited  and  received  in  pursuance  of  the  advertisement 
by  awarding  a  contract  upon  an  independent  bid  received  Jan- 
uary 27th,  1905. 

It  is  perhaps  unnecessary  now  to  decide  whether  the  action 
of  the  board  amounted  to  a  rejection  of  all  the  bids,  because  in 
either  event  the  relator  would  not  be  entitled  to  a  peremptory 
writ  of  mandamus.  Counsel  rely  upon  the  case  of  Boren  and 
Guckes  V.  Commissio7i€rs  of  Darke  County,  21  0.  S.,  311,  but  in 
that  case  the  commissioners  attempted  to  award  the  contract 
upon  one  of  the  original  bids  received  in  pursuance  of  the  ad- 
vertisement but  not  to  the  lowest  bidder,  and  the  court,  there- 
fore, held  that  the  commissioners  could  be  compelled  to  award 
the  contract  to  the  lowest  bidder.  Subdivision  VI,  of  Section 
3988,  Revised  Statutes,  97  Ohio  Laws,  357,  provides: 

**None  but  the  lowest  responsible  bid  shall  be  accepted;  but 
the  board  may,  in  its  discretion,  reject  all  the  bids  or  accept 
any  bid  for  both  labor  and  material  which  is  the  lowest  in  the 
aggregate  for  such  improvement  or  repair." 

Clearly  the  discretion  to  reject  all  the  bids  refers  to  such 
bids  as  are  received  in  pursuance  of  the  advertisement  and  can 
not  relate  to  an  independent  and  wholly  unauthorized  bid  re- 
ceived after  the  date  fixed  in  the  advertisement. 

The  relator  has  shown  no  right  to  a  writ  of  mandamus  and 
demurrer  to  the  petition  will  be  sustained. 

J,  H.  Cabell,  for  relator. 

Chas,  J,  Hunt,  City  Solicitor,  contra. 
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RBQUDtEMENTS  AS  TO  CATTLE  GUARDS. 

[Circuit  Court  of  Pike  County.] 

The  Norfolk  &  Western  Ry.  Co.  v.  C.  A.  Vallery. 

Decided,  May,  1905. 

Negligence— Railtoay 9 — Requirements  as  to  Cattle  Guards — Exception 
to  the  Statute — As  Incorporated  Therein  by  the  Supreme  Court. 

In  order  to  complete  the  exception  written  by  the  Supreme  Court 
into  the  statute  providing  that  cattle  guards  shall  be  built  at  all 
''crossings,  road  crossings,  street  crossings,  and  other  crossings 
without  any  exception  whatever,*'  it  is  necessary  that  there  be 
present  the  three  elements,  necessity  of  .the  public,  necessity  of 
the  railroad  company,  and  necessity  of  its  employes  that  such 
guards  be  omitted. 

Walters,  J.;  Ciierrington,  J.,  and  Jones,  J.,  concur. 

The  defendant  in  error  by  his  petition  against  the  defendant 
below,  the  Norfolk  &  Western  Ry.  Co.,  alleges  that  the  railway 
company  was  a  corporation  operating  its  road  through  the  village 
of  Piketon,  Pike  county,  and  that  the  railway  company  did  not 
have  erected  either  fences  or  cattle-guards  north  of  its  depot 
at  Piketon,  nor  south  thereof,  and  that  the  plaintiff  in  March, 
1904,  was  the  owner  of  two  horses  that  strayed  from  his  prem- 
ises, and  by  reason  of  the  defective  fences  and  cattle-guards 
upon  the  railroad,  his  horses  strayed  thereon  and  proceeded 
down  the  track  of  the  N.  &  W.  Ry.  to  a  point  south  of  the 
depot,  where  they  w^ere  run  down  and  killed. 

The  defendant  admits  it  is  a  corporation  and  operating  a 
railroad  and  denies  every  other  allegation,  and  furtlier  says 
that  said  horses  entered  upon  the  right  of  way  at  a  public  sta- 
tion yard,  which  was  necessarily  uninclosed  in  order  that  the 
public,  as  well  as  the  railroad,  could  get  to  and  from  the  station 
building  in  loading  and  unloading  cars,  and  in  using  its  side- 
tracks and  yards,  and  that  said  horses  were  killed  within  the 
limits  of  said  yards  and  depot  grounds. 

A  trial  was  had  in  the  court  of  common  pleas  before  a  jury 
and  a  verdict  returned  for  the  plaintiff  therein. 
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There  is  but  one  error  relied  upon  by  the  plaintiff  in  error, 
upon  which  it  seeks  to  reverse  the  judgment  of  the  lower  court, 
and  that  is  the  alleged  error  appearing  upon  the  record  in  the 
form  of  a  charge  requested  by  the  defendant  below  to  be  given 
to  the  jury  before  argument. 

The  statute  of  the  state,  Section  3324  of  the  Revised  Statutes, 
requires  the  railroad  to  fence,  also  requires  them  to  build  a 
cattle-guard  at  all  crossings,  road  crossings,  street  crossings  and 
other  crossings  without  any  exception  whatever,  and  hence  in- 
cludes all  streets,  lanes  and  alleys  in  the  village.  The  Supreme 
Court,  however,  in  the  case  of  Railroad  Co.  v.  Newhrander,  40 
Ohio  St.,  page  15,  wrote  into  this  statute  an  exception,  occur- 
ring from  the  necessities  of  the  railroad  and  the  public  and 
its  employes. 

In  the  first  subdivision  of  the  syllabus  the  Supreme  Court 
makes  use  of  this  language: 

**This  statute  may  be  construed  as  allowing  exceptions  re- 
quired by  public  necessity  and  convenience,  and  the  proper  use 
of  a  station  yard  by  the  company.*' 

The  second  subdivision  of  the  syllabus  is  as  follows: 

**When  the  company  is  relieved  from  this  requirement,  for 
the  reason  above,  it  is  its  duty  to  construct  and  maintain  cattle- 
guards  across  its  right  of  way  and  grounds  at  the  first  points 
from  the  highway,  which  will  not  interfere  with  the  necessities 
and  convenience  of  the  public  and  the  company." 

By  the  instructions  asked  on  behalf  of  the  defendant  com- 
pany below,  such  instructions  as  requested  would  require  the 
jury  to  bring  a  verdict  for  the  defendant,  if  the  jury  found 
from  the  evidence  that  either  one  of  three  things  existed:  Ne- 
cessity of  the  public,  necessity  of  the  employes  of  the  railroad 
company,  or  necessity  of  the  company. 

In  the  case  already  alluded  to,  if  the  railroad  company  was 
relieved  from  performing  this  duty  only  on  this  requirement^ 
and  the  company  required  that  the  depot  grounds  and  yards 
remain  open  and  unobstructed,  the  matter  that  counsel  for  the 
defendant  raised,  that  if  the  defendant's  testimony  showed  that 
from  the  necessity  of  the  railroad  employes  that  this  road  should 
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be  kept  open,  and  that  no  cattle-^ards  should  be  used  where 
it  is  alleged  these  horses  passed  over,  that  that  was  suflScient, 
and  that  it  was  not  necessary  for  the  jury  to  find  that  it  was  a 
necessity  to  the  public  or  to  the  company. 

If  counsel  for  the  plaintiff  in  error  is  correct  in  their  con- 
tention, there  is  error  in  this  record,  otherwise  there  is  not. 

The  facts  disclosed  by  the  record  are,  that  the  horses  escaped 
from  his  farm  some  three  miles  from  the  railroad  without  any 
negligence  on  his  part,  and  that  they  took  the  railroad  at  the 
crossing  on  the  public  road  known  as  the  Jackson  Hill  crossing. 
And  some  of  the  testimony  tends  to  show  that  these  horses, 
after  passing  over  the  Jackson  Hill  crossing,  passed  down  the 
railroad,  as  was  evidenced  by  the  witnesses'  testimony;  that 
they  tracked  the  horses  down  the  railroad  to  the  place  where 
they  were  injured  below  the  depot  and  killed.  There  is  other 
testimony  tending  to  show  that  the  horses  passed  over  the  Jack- 
son Hill  crossing  and  into  the  village  of  Piketon,  coming  onto 
thje  railroad  at  another  point. 

The  question  therefore  to  decide  is,  under  the  facts  in  the 
case,  whether  or  not  it  is  necessary  for  the  railroad,  in  order 
to  relieve  itself  of  liability  upon  its  switch  and  depot  grounds, 
that  these  three  elements  be  shown  as  have  been  present  in  an 
instruction  to  the  jury. 

In  Thornton  on  ** Railroad  Fences  and  Private  Crossings,'* 
page  158,  the  author  quotes  from  an  Iowa  Supreme  Court  case, 
in  which  the  court  says: 

**The  theory  of  exemption  from  the  statute  requiring  fences 
has  always  been  founded  upon  the  relation  of  the  company  to 
the  public,  and  not  to  any  other  construction.'' 

Again  the  Supreme  Court  of  Indiana  has  been  quoted  on  page 
161: 

*' These  excei)tl:'i:s  have  been  made,  not  to  advance  the  private 
interests  of  the  railroad  corporations,  but  to  promote  the  public 
good  by  enabling  the  corporation  to  discharge  their  duty  to  the 
public.  These  exceptions  exist  only  in  cases  where  public  ne- 
cessity is  shown." 
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There  is  quoted  another  citation,  and  the  author  comes  to 
the  conclusion  himself  that  the  exceptions  given  from  the  de- 
cisions are  constructions  alluded  to,  and  hence,  made  on  behalf 
of  the  public.  But  as  I  have  already  quoted  from  our  Supreme 
Court,  the  three  elements  are  necessary  to  complete  the  excep- 
tion, and  hence  there  seems  to  be  a  mutuality  of  interests  re- 
quired on  behalf  of  the  public  and  railroad  company. 

But  then  it  is  not  alone  the  employes  that  are  to  be  consid- 
ered, nor  the  company,  but  the  public.  Hence  it  would  seem 
from  these  observations  that  the  railroad  company,  when  it 
proves  in  a  case  as  in  this  case,  that  it  was  necessary  to  have 
the  road  open  and  to  have  the  cattle-guard  away  from  this 
public  highway,  as  a  matter  of  necessity  for  the  employes,  then 
the  railroad  company  only  had  proved  one  of  the  elements  nec- 
essary to  its  complete  exoneration.  And  in  coming  to  that  con- 
clusion the  rest  seems  easy. 

These  instructions  did  not  embody  the  three  i^lements.  The 
public  was  put  in,  but  not  included  with  the  other  two  elements. 
The  record  discloses  that  the  railroad  company  did  prove  that 
it  was  necessary  that  the  cattle-guard  should  be  constructed  so 
far  away  from  persons  using  the  road  to  serve  the  interest  of 
the  employes,  that  it  was  necessary  for  them  to  work  on  the 
trains  without  having  the  cattle-guards  that  the  testimony 
showed  existed  there,  but  there  was  no  tt^timony  as  to  the 
public  necessity  or  interest. 

The  question  was  properly  presented  to  the  jury  by  the  court 
below,  the  court  giving  very  full  instructions  to  the  jury  in 
regard  to  cattle-guards  and  fences.  Instructing  the  jury  to 
find  where  the  horses  came  upon  this  track,  if  the  three  ele- 
ments existed,  the  company  would  not  be  held  liable,  and  our 
Supreme  Court  has  determined  in  the  case  of  Railroad  v.  New- 
brander,  st^pra,  that  it  is  a  fact  for  the  jury  to  determine,  and 
that  it  is  necessary  for  the  railroad  to  construct  and  maintain 
cattle-guards  at  the  first  point  below  crossing  that  will  not 
interfere  with  the  public,  if  it  does  so  interfere  at  the  crossing. 
In  this  case  the  defendant  introduces  evidence  pointing  only  to 
one  of  these  propositions. 
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Now,  according  to  the  evidence,  the  depot  at  Piketon  is  about 
at  a  point  equi-distant  from  the  cattle-guard  on  the  north  and 
the  cattle-guard  on  the  south,  according  to  the  testimony  below, 
and  above  the  two  crossings  about  half  a  mile,  or  a  little  over. 
The  testimony  further  discloses  that  from  the  water  tank  to 
the  Jackson  Hill  crossing  is  a  distance  between  500  and  600 
feet;  that  the  space  between  the  depot  is  the  only  place  the 
public  uses  for  loading  and  unloading,  and  the  driving  of  ve- 
hicles for  the  purpose  of  taking  merchandise  there  and  for  re- 
moving the  same  therefrom.  Below  the  depot— the  testimony 
shows  that  below  Narrow  street— it  is  not  used  for  the  purpose 
of  receiving  or  discharging  freight.  But  now  that  was  all  be- 
fore the  jury.  These  distances,  the  amount  of  side-track,  the 
amount  of  freight  track  on  the  west  side,  the  location  of  the 
south  crossing,  the  cattle-guards,  the  location  of  the  Jackson 
Hill  road  and  the  cattle-guard  north  of  that,  the  whole  topo- 
graphical situation  there,  with  reference  to  these  tracks  and 
side-tracks,  and  depot  and  buildings  were  all  before  the  jury. 
They  must  determine,  and  did  determine,  these  questions  of 
fact,  and,  therefore,  we  can  not  say  that  there  was  error  in  the 
court  refusing  the  jury  said  instruction.  It  is,  therefore,  the 
judgment  of  this  court  that  the  judgment  of  the  lower  court 
be  affirmed. 
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QUOTIENT  VERDICTS  AND  REASONABLE  DAMAGES  FOR 
PERSONAL  INJURIES. 

[Circuit  (3ourt  of  Lorain  Ck>unty.] 

The  Lorain  Steel  Co.  v.  George  Hayes. 

Decided  May  8,  1905. 

Indeterminate    Quotient    Verdicts — Negligence — Pleading — Evidence- 
Damages  fot  Severe  Personal  Injury. 

1.  Passion  or  prejudice  on  the  part  of  a  Jury  are  not  necessarily  in- 

dicated by  the  rendition  of  a  verdict  of  $9,260  in  favor  of  a  man 
thirty-five  years  of  age,  earning  $2.65  a  day,  and  injured  as  badly 
as  in  this  case. 

2.  While  an  indeterminate  quotient  verdict  is  utterly  indefensible,  a 

verdict  will  not  be  set  aside  for  misconduct  on  the  part  of  the 
jury,  where  it  does  not  appear  that  it  was  a^eed  by  the  Jurors 
prior  to  Its  ascertainment  that  a  verdiot  thus  obtained  should  be 
binding  upon  them,  or  that  there  was  a  failure  on  the  part  of  any 
Juror  to  give  his  individual  un trammeled  assent  to  the  amount  of 
the  verdict  after  its  ascertainment  and  before  its  rendition. 

3.  The  finding  of  the  jury  upon  the  subject  of  negligence  is  warranted 

by  (the  circumstances  of  this  case. 

4.  An  allegation  that  the  plaintiff  went  between  two  cars  with  the 

knowledge  of  and  by  order  of  the  conductor  of  the  train,  and 
that  while  so  situated  the  conductor  negligently  signalled  the 
engineer  to  back  the  train,  thereby  directly  causing  the  injuries 
complained  of,  sufiiciently  states  a  cause  of  action. 

Henry,  J. ;  Marvin,  J.,  and  Winch,  J.,  concur. 

This  is  a  proceeding  in  error  to  reverse  a  judgment  for  $9,250 
recovered  by  the  defendant  in  error,  George  Hayes,  at  the 
January  Term,  1905,  of  the  Lorain  County  Common  Pleas 
Court,  for  injuries  sustained  by  him  March  1st,  1903,  while  in 
the  employ  of  the  Lorain  Steel  Company,  at  Lorain,  Ohio.  The 
injuries  consisted  chiefly  of  a  mas'hed  right  ankle  and  left  arm 
and  disordered  kidneys. 

A  bill  of  exceptions,  duly  perfected,  exhibits  all  the  evidence, 
and  an  examination  thereof  shows  that  Hayes  is  practically 
unable  to  walk  without  a  crutch  or  a  cane ;  this  his  arm  is  well- 
nigh  useless,  and  that  the  condition  of  his  kidneys  still  gives 
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him  pain  and  necessitates  almost  hourly  micturition.  When  in- 
jured he  was  thirty-five  years  old,  sound  in  body,  and  earning 
$2.65  per  day.  While  the  amount  recovered  is  large,  we  are 
unable  to  say  that  it  is  unwarranted  by  the  evidence,  or  that 
the  jury's  verdict  was  influenced  in  that  behalf  by  passion  or 
prejudice.  Neither  are  we  able  to  say,  on  consideration  of  the 
affidavits  presented  upon  the  motion  for  a  new  trial,  and  in- 
corporated into  the  bill  of  exceptions,  that  a  quotient  verdict, 
so-called,  was,  prior  to  its  ascertainment,  agreed  by  the  jurors 
to  be  binding  upon  them  in  this  case,  or  that  there  was  a  failure 
on  the  part  of  any  juror  to  give  his  individual  untrammeled 
assent  to  the  amount  of  the  verdict  after  its  ascertainment  and 
before  its  rendition. 

We  can  not  set  the  verdict  aside  on  the  ground  of  raLsconduct 
by  the  jury.  But  we  may  observe  in  passing,  that  the  practice 
by  jurors  of  agreeing  in  advance  to  an  indeterminate  quotient 
verdict  is  of  course  utterly  indefensible,  and  also  that  the  al- 
leged immemorial  practice  by  attorneys  in  this  county  of  listen- 
ing to  the  deliberations  of  juries  has  certainly  not  ripened  into 
a  prescriptive  right,  nor  should  it  continue. 

Coming  now  to  the  circumstances  attending  the  accident  the 
undisputed  facts  are,  that  Hayes  was  one  of  a  crew  of  five  men 
employed  in  the  railroad  department  of  the  plaintiff  in  error's 
extensive  business.  These  five  were:  Colvig,  conductor;  Doyle, 
engineer;  Tisdale,  fireman;  Terwilliger,  head  brakeman;  and 
Hayes,  rear  brakeman.  The  fireman  and  head  brakeman  did  not 
testrfy.  The  others  did.  On  the  night  of  March  1st,  they  all 
came  up  on  a  locomotive  to  where  eight  cars  were  standing  on 
an  elevated  track  over  certain  bins  for  receiving  ore.  limestone 
and  coke.  These  eight  cars  had  been  unlo-aded  there  by  empty- 
ing their  contents  through  the  bottoms  and  between  the  rails  of 
the  track  into  the  bins  below.  The  eight  cars  stood  there  empty, 
in  four  cuts  of  two  cars  each,  ready  to  be  coupled  together  and 
hauled  away. 

The  conductor  and  two  brakemen  stepped  down  from  the  loco- 
motive to  the  elevated  platform  which  ran  beside  the  track,  to 
see  to  the  coupling  of  the  cars.  The  cars  were  equipped  with 
automatic  couplers,  some  of  which,  however,  had  become  clogged 
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with  ice  or  otherwise  so  that  they  failed  to  couple  readily  by 
mere  impact  and  required  some  manipulation  by  the  men. 
There  were  three  couplings  to  be  made;  namely,  between  the 
first  and  second  cuts,  between  the  second  and  third  and  between 
the  third  and  fourth,  in  addition  to  the  coupling  to  be  made 
between  the  engine  and  first  cut.  The  first  was  made  without 
diffieulty.  Several  futile  attempts  were  made  to  accomplish  the 
second.  Colvig  and  Terwilliger  were  busy  with  this;  Hayes 
meanwhile  went  into  the  narrow  opening  between  the  third  and 
fourth  cuts  to  prepare  for  the  third  coupling.  While  there  the 
locomotive  and  six  cars  moved,  crushing  him  against  the  sev- 
enth ear,  and  finally  causing  him  to  drop  into  the  bin  below. 

Hayes  says  the  conductor  ordered  him  to  adjust  the  coupler 
there,  and  that  when  he  demurred  for  fear  of  being  caught,  the 
conductor  promised  to  protect  him. 

Hayes  further  seeks  to  prove  by  the  engineer,  Doyle,  that 
notwithstanding  this  promise,  the  conductor  presently  gave  a 
signal  to  the  engineer  to  back  up,  which  he  did,  thereby  caus- 
ing the  accident.  It  is  pointed  out  by  plaintiff  in  error  that 
inasmuch  as  they  had  not  yet  tried  to  make  the  third  coupling 
by  impact,  the  conductor  could  not  have  known  that  there  waa 
anything  there  needing  adjustment,  and  therefore  the  allega- 
tion of  the  petition  to  the  contrary  is  untrue  and  Hayes's  story 
is  improbable.  But  there  is  some  evidence  that,  in  the  attempt 
to  couple  the  second  and  third  cuts,  the  impact  there  had  been 
hard  enough  to  close  the  gap  between  the  third  and  fourth 
cuts,  without,  however,  causing  them  to  couple,  and  that  the  gap 
was  opened  again  by  the  rebound. 

The  conductor  moreover  denies  that  he  ordered  Hayes  to  ad- 
just that  coupling;  denies  that  ho  promised  to  protect  him,  an3 
denies  that  he  signaled  the  engineer  to  baek.  He  further  de- 
clares that  Terwilliger,  who  was  with  him,  did  not  give  such 
signal.  Hajnes  says  'he  himself  did  not  give  the  signal,  and,  of 
course,  he  did  not.  Doyle  is  positive  that  he  received  the  signal, 
and  says  it  was  given,  he  thinks,  by  the  conductor,  the  latter 's 
lantern  being  the  only  one  in  use  and  in  sight  at  that  moment. 
And  it  is  clear  that  if  there  was  any  signal,  it  came,  not  from 
Terwilliger  or  Hayes,  but  from  the  conductor  Colvig.    The  jury 
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might  well  find  under  these  circumstances  that  Doyle  would 
hardly  have  backed  without  a  signal,  and  that  his  recollection 
is  correct  rather  than  Colvig's.  So,  too,  they  might  well  find 
that  Hayes  would*  hardly  have  gone  into  the  narrow  opening 
between  cars,  when  the  locomotive  was  likely  to  be  backed  at 
any  moment,  unless  the  conductor  had  ordered  or  at  least  knew 
of  his  action  so  as  to  protect  him;  and  hence  that  Hayes's  story, 
notwithstanding  his  interest,  is,  under  the  circumstances,  more 
probable  than  Colvig's. 

The  theory  of  plaintiff  below  is,  of  course,  that  the  conductor 
forgot  Hayes's  situation  when  'he  gave  the  order  to  back.  After 
reading  all  the  testimony  we  are  impressed  that  this  theory  is 
by  no  means  improbable;  we  can  not  find  that  the  evidence 
failed  to  support  the  verdict  with  respect  to  the  negligence  of 
the  conductor  in  this  behalf. 

It  is  objected,  however,  that  the  conductor  could  not  bind  the 
company  by  any  bargain  he  made  with  Hayes  to  insure  his 
safety;  and,  indeed,  the  court  below  so  charged  the  jury,  re- 
stricting the  effect  of  Hayes's  testimony  in  that  behalf  to  the 
question  whether  the  conductor  gave  the  order  to  back,  knowing 
plaintiff  was  between  the  cars.  This,  we  think,  was  precisely 
the  bearing  that  testimony  properly  had;  and  if  it  might  also,  as 
plaintiff  in  error  paints  out,  affect  the  question  of  contributory 
negligence,  its  tendency  was  rather  to  excuse  Hayes  than  to  in- 
culpate him,  and  hence  he  is  the  only  one  who  could  complain 
of  the  limitation. 

But  the  plaintiff  in  error  further  claims  in  this  connection 
that  Hayes  was  contributorily  negligent  in  that  he  vviol^ted  the 
requirements  of  a  certain  ** Notice  to  Employes"  of  which  he 
had  knowledge  and  which  reads  in  part  as  follows: 

**It  is  hereby  made  the  duty  of  every  employe,  under  all 
circumstances,  to  take  sufficient  time,  before  exposing  himself 
to  dangers,  to  make  such  examination  fas  the  one  before  men- 
tioned in  the  notice],  and  to  refuse  to  obey  any  orders  which 
would  imperil  his  life  or  limb." 

It  is  urged  that  Hayes  protested  against  and  therefore  knew 
the  hazardous  nature  of  the  thing  which  he  claims  he  was  told 
to  do,  and  that  under  this  rule  it  was  his  duty  to  refuse  to 
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obey  the  order.  This  contention,  however,  neg^lects  the  im- 
portant element  on  which  Hayes  says  he  relied,  namely,  the 
conductor's  promise  to  protect  him.  With  that  promise,  it  was 
not  obedience  to  the  order  that  imperiled  his  life  or  limb,  but 
the  non-fulfillment  of  the  conductor's  duties.  It  was  not  out- 
side the  scope  of  the  conductor's  authority  to  conduct  himself 
so  as  not  to  injure  Hayes,  when  he  knew  that  Hayes  was  be- 
tween the  cars.  On  the  contrary,  this  was  precisely  his  duty 
{Railway  Company  v.  La/valley,  36  O.  S.,  221),  to  notify  Hayes 
of  his  intention  in  this  behalf  was  but  an  ordinary  incident  of 
the  co-operation  requisite  in  the  work  of  railroad  crews,  and  the 
same  is  true  of  Hayes'  reliance  thereon.  The  only  thing  the 
conductor  promised  to  do  was  a  thin^  he  was  bound  to  do  any- 
way, under  the  circumstances. 

The  question  of  contributory  negligence  was  submitted  to  the 
jury,  with  instructions  which  we  think  were  correct,  and  the 
evidence  in  that  behalf  seems  to  us  to  support  the  verdict  so  far 
as  this  question  is  concerned. 

Another  claim  urged  by  plaintiff  in  error  is  that  the  petition 
failed  to  state  a  cause  of  aefcion.  There  are  five  specifications  of 
negligence  in  the  petition.  The  first  three  allege  that  the  com- 
pany was  negligent  in  providing  or  maintaining  defective  ap- 
pliances and  premises;  but  these  were  expressly  abandoned  by 
the  plaintiff  below  upon  the  trial.  And  the  court  so  charged  the 
jury. 

The  fourth  alleges  that,  under  these  and  other  circumstances 
mentioned,  the  defendant  below,  by  and  through  its  conduc- 
tor, superior  in  authority  to  plaintiff,  was  negligent  in  order- 
ing him  to  go  between  the  cars,  and  then  signalling  the  engineer 
to  back  upon  him. 

The  fifth  differs  from  the  fourth  in  that  it  alleges  the  con- 
ductor's promise  of  protection. 

It  is  claimed  that  inasmuch  as  there  is  no  allegation  and  no 
pretense  that  Hayes  was  ignorant  of  whatever  defects  there 
were  in  the  cars  and  premises,  but  nevertheless  in  every  instance 
these  defects  are  alleged  as  part  and  parcel  of  the  circum- 
stances under  which  the  conductor's  conduct  is  averred  to  be 
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negligent,  there  is  a  complete  failure  to'  allege  any  actionable 
negligence  whatever.  The  answer  to  this  contention  is,  that  it 
is  of  course  unnecessary  to  allege  that  Hayes  did  not  know  that 
the  conductor  would  signal  the  engineer  to  back,  and  it  is  quite 
immaterial  to  the  suflSciency  of  the  petition  whether  he  knew 
or  did  not  know  all  the  attending  circumstances  amid  which 
the  conductor's  conduct  became  negligent.  It  is  enough  to  say 
that  Hayes  was  between  the  cars  by  the  order  or  to  the  knowl- 
edge of  the  conductor  and  that  the  latter  negligently  signalled 
the  engineer  to  back  the  train  while  Hayes  was  there,  thereby 
directly  causing  the  injuries  complained  of.  This  is  the  mar- 
row of  the  case,  and  we  think  it  is  suflficiently  alleged.  We  < 
do  not  think  the  court  below  erred  in  overruling  the  objection 
to  the  introduction  of  any  evidence  under  this  petition,  nor  in 
overruling  other  motions  thereafter  made  on  the  same  ground. 

Another  claim  urged  here  by  plaintiff  in  error  is  that  tlie  i 

court  erred  in  allowing  the  plaintiff  to  testify  that  he  was 
performing  his  work  under  the  directions  of  James  Colvig,  the 
conductor.  It  is  so  perfectly  patent  from  the  whole  case  that 
this  was  true,  that  we  find  no  prejudicial  error  in  it. 

It  is  also  claimed  that  the  court  erred  in  excluding  the  writ- 
ten statement  of  Doyle  and  Colvig  made  on  the  night  of  the  ac-  , 
cident.  It  was  offered  to  contradict  Doyle,  but  we  fail  to  find 
^ny  proper  foundation  for  the  introduction  of  this  paper  in 
this  behalf.  Moreover  it  plainly  purports  to  be  Colvig 's  state- 
ment, and  if  the  additional  signature  is  in  fact  Doyle's,  it  does 
not  clearly  commit  him  to  the  statements  therein  contained. 
We  think  it  was  properly  excluded. 

The  plaintiff  in  error's  requests  to  charge  that  were  refused 
as  well  as  its  exceptions  to  the  general  charge,  have  been  care- 
fully scrutinized  without  revealing  any  reversible  error.  To 
state  reasons  in  dotiiil  would  be  a  repetition  in  the  main  of  what 
has  already  been  said  and  would  unnecessarily  prolong  this 
opinion.     The  judgment  is  affirmed. 

E.  G,  &  H.  C.  Johnson  and  Thonms  Ewing,  for  plaintiff  in 
error. 

Lee  Stroup,  Skiles,  Green  cfc  Skiles,  for  defendant  in  error. 
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ACQUntSCENCE  OF  BENEPICIARY  IN  WRONGFUL  APPUCATION 
OF  TRUST  FUND. 

[Circuit  Court  of  Hamilton  County.] 

Estate  op  John  H.  Koehnken,  Deceased. 

Decided,  May  27,  1906. 

Administrator — Application  to  Open  Accouftt  of — Misapplication  of 
Trust  Fund — Acquiescence  of  Beneficiary, 

The  acquiescence  of  a  beneficiary  in  a  wrongful  application  of  a  trust 
fund  by  a  trustee  releasee  the  trustee  as  such  and  his  eureties 
from  liability  to  the  beneficiary. 

GiPPEN,  J.;  Jelke,  J.,  and  Swing,  J.,  concur. 

This  action  was  originally  commenced  in  the  probate  court 
upon  a  petition  for  citation  against  Herman  II.  Koehnken,  as 
administrator  of  the  estate  of  John  II.  Koehnken,  deceased,  in 
which  it  was  alleged  **that  among  other  things  there  came  into 
his  hands  as  such  administrator  a  large  amount  of  United  States 
bonds.  That  in  a  distribution,  which  was  made  about  June  3^d, 
1899,  of  said  bonds  the  share  of  the  widow,  said  Anna  C.  Koehn- 
ken, of  said  bonds  was  $6,000  and  was  then  and  there  to  be 
delivered  to  said  Anna  C.  Koehnken,  but  as  this  petitioner  is 
informed  and  believes  said  bonds  were  never  in  fact  delivered  to 
said  Anna  C.  Koehnken." 

The  probate  court  and  common  pleas  court  treated  the  cita- 
tion as  an  application  for  leave  to  open  up  the  account  file.1  by 
said  administrator,  June  23d,  1899,  in  said  probate  court,  and 
as  an  exception  thereto. 

It  is  now  claimed  that  the  petition  does  not  state  facts  suffi- 
cient to  constitute  a  good  cause  of  action,  inasmuch  as  it  con- 
tains no  allegation  of  fraud  nor  of  manifest  error,  as  required 
under  Section  6190,  Revised  Statutes.  It  is  admitted  by  the 
administrator  that  he  wrongfully  converted  the  bonds  to  his 
own  use  by  pledging  them  as  collateral  security  for  a  loan  in 
the  Equitable  National  Bank ;  and  that  the  receipt  taken  by  the 
administrator  from  Anna  C.  Koehnken  and  filed  with  the  pro- 


860       CIRCUIT  COURT  REPORTS--NEW  SERIES. 

Estate  of  John  H.  Koehnken.  Deceased.     [Vol.  VI.  N.  S.  -{ 

bate  court  in  the  final  settlement  of  his  account  showed  a  pay- 
ment of  $7,641.24,  whereas  in  fact  only  $831.24  was  paid. 
While  the  petition  and  the  finding  of  the  common  pleas  court 
fail  to  show  any  actual  fraud  on  the  part  of  the  administrator,  , 

they  do  show  a  manifest  error,  unless  otherwise  explained. 
The  theory  of  the  defense  was  that  Anna  C.  Koehnken  ac- 
quiesced in  and  ratified  the  wrongful  act  of  the  administrator, 
and  looked  to  him  as  an  individual  for  the  restoration  of  the 
bonds  or  the  payment  of  their  value  in  money. 

Upon  this  issue,  the  court  of  common  pleas  made  no  finding, 
but  we  think  the  evidence  warrants  the  conclusion  that,  al- 
though at  the  time  when  she  executed  the  receipt  she  may  not  « 
have  known  that  the  bonds  had  been  pledged  and  were  beyond  < 
the  control  of  the  administrator,  she  a  €?hort  time  thereafter  was 
fully  informed  of  the  facts  and  acquiesced  in  and  ratified  the 
act  of  the  administrator.  This  is  evidenced  by  the  testimony  ' 
of  the  administrator  himself,  which  to  some  extent  is  corrobo- 
rated by  the  testimony  of  Emma  C.  Koehnken,  a  daughter  of 
Anna  C.  Koehnken;  and  by  the  fact  that  although  Anna  C. 
Koehnken  survived  for  a  period  of  eighteen  months  after  the 
account  of  the  administrator  was  settled  in  the  probate  court, 
she  took  no  action  during  her  lifetime  to  impeach  the  account 
of  the  administrator  or  otherwise  charge  him  as  a  trustee  with 
the  obligation  to  return  the  bonds  or  their  value.  That  the 
aeciui^^seeuce  of  a  beneficiary  in  a  wrongful  application  of  a 
trust  found  by  a  trustee  releases  the  trustee  as  such  and  his 
sureties  from  liability  to  the  beneficiary  has  been  decided  in 
the  cases  of  Pope  v.  Farnsworth,  146  Mass.,  389,  and  Dyer  v. 
h'ileij,  51  N.  J.  Reports,  124. 

We  hold  therefore  that  the  judgment  of  the  court  of  common 
pleas  is  not  sust'ained  by  sufficient  evidence,  and  will  be  re- 
versed, the  cause  being  remanded  for  a  new  trial. 

Oscar  W.  Kuhn,  for  plaintiff  in  error.  ' 

Goehel  d'  Beithiger,  contra.  ( 

I 
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QUESTIONS  OP  NEGLIGENCE  WHERE  A  STREET  CAR 
STRUCK  A  PEDESTRIAN. 

[Circuit  Court  of  Fraaklln  County.] 

Columbus  Railway  v.  Patrick  J.  Connor. 

Decided,  February  20,  1905. 

Negligence— Street  Railways — Equipment  of — Expert  Teatimony — 
Charge  of  Court — Special  Instructions — Pleading  as  to  Contribu- 
tory Negligence — Speed  Ordinance  and  Excessive  Speed — Miscon- 
duct of  Counsel — Passion  and  Prejudice  of  Jury — Evidence — Trial, 

1.  The  equipment  of  the  car  which  ran  over  plaintiff  may  be  shown 

for  the  purpose  of  determining  the  speed  with  which  the  car  could 
be  run  with  safety  to  the  public,  but  can  not  be  compared  with  the 
equipment  of  other  cars  In  common  uee  when  defective  equip- 
ment is  not  the  negligence  complained  of. 

2.  An  expert  can  not  testify  as  to  the  distance  within  which  a  par* 

tlcular  car  could  l>e  stopped,  unless  he  has  had  experience  with 
that  car  or  others  similarly  equipped;  but  he  may  testify  that 
cars  differenitly  equipped  can  be  stopped  In  a  shorter  distance, 
where  the  purpose  of  such  testimony  is  to  show  the  speed  at  which 
the  car  which  ran  over  plaintiff  could  be  safely  run. 

3.  A  charge  to  the  Jury  is  improper  when  it  misstates  the  pleadings; 

or  when  It  states  the  rule  of  care  applicable  to  an  ordinarily 
prudent  person,  without  referring  to  the  infancy  of  the  plaintiff; 
or  staties  that  contributory  negligence  only  ceases  to  be  a  defense 
If  the  defendant  could  have  avoided  the  injury  by  ordinary  care, 
without  adding  "after  the  negligence  of  the  plaintiff  had  inter- 
vened;" or  implies  that  the  cars  of  a  street  railway  company 
should  at  least  come  up  to  the  standard  of  those  in  common  use, 
where  the  Injury  complained  of  was  to  a  pedestrian  and  not  to  a 
passenger;  and  in  giving  or  refusing  special  instructions,  it  should 
be  done  without  qualification  or  comment. 

4.  The  proper  construction  of  an  ordinance  providing  that  the  speed 

of  cars  shall  not  exceed  fourteen  miles  an  hour,  Including  stops, 
is  that  at  the  end  of  the  run  the  average  speed  should  not  have 
exceeded  that  rate;  and  the  mere  fact  that  the  speed  exceeded 
fourteen  miles  an  hour  is  not  conclusive  of  negligence,  even  though 
the  speed  of  the  car  was  the  proximate  cause  of  the  injury,  for 
proximate  cause  is  not  necessarily  negligence. 
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5.  While  there  is  a  presumption   of  law  that  an   infant  more  than 

fourteen  years  of  age  is  sui  juri8  in  the  sense  that  he  is  chargeable 
with  negligence,  4he  measure  of  his  capacity  in  that  regard  is  a 
question  for  the  jury. 

6.  A  party  can  not  be  said  to  have  had  a  fair  trial  when  the  Jury  were 

required  to  view  the  case  through  an  atmosphere  of  passion  and 
prejudice,  excited  by  the  conduct  of  counsel;  and  it  is  not  a  suffi- 
cient excuse  to  say  that  there  was  provocation  and  that  opposing 
counsel  were  guilty  of  the  same  offense. 

Wilson,  J. ;  Dustin,  J.,  and  Sullivan,  J.,  concur. 

Error  to  Franklin  Cammon  Pleas  Court. 

This  a  proceeding  in  error  to  reverse  a  judgment  below  in  the 
sum  of  $9,000,  for  personal  injuries  claimed  to  have  been  caused 
by  the  negligence  of  the  plaintiff  in  error. 

The  issues  were  made  by  the  amended  petition,  the  amended 
answer  thereto,  and  the  reply  which  are  filed  as  original  papers 
in  this  court.  The  amended  petition  charged  that  the  accident, 
which  resulted  in  the  loss  of  a  leg  below  the  knee,  was  caused  by 
the  negligence  of  the  defendant  in  the  following  particulars: 

1.  That  no  warning  or  signal  was  given  of  the  car's  approach, 
when,  contrary  to  a  custom  known  to  the  plaintiff  below,  it  was 
proceeding  north  on  the  west  one  of  the  two  tracks  on  Fourth 
street  immediately  south  of  First  avenue  in  the  city  of  Colum- 
bus, Ohio. 

2.  That  the  car  was  run  at  a  dangerous  and  excessive  speed, 
which  was  in  violation  of  the  speed  ordinance  of  the  city. 

3.  That  the  defendant  made  no  effort  to  stop  the  car  after  the 
motorman  saw  the  plaintiff  in  a  perilous  position,  or  by  the  exer- 
cise of  ordinary  care  could  have  seen  him. 

4.  That  the  fender  on  the  car  was  out  of  order,  and  would 
not  work  automatically,  contrary  to  and  in  violation  of  an  ordi- 
nance of  the  city. 

The  defendant's  first  defense  to  the  amended  petition  was  in 
nature  of  a  general  denial.  A  second  defense  was  pleaded  in  the 
following  language : 

**The  plaintiff  at  the  time  he  received  the  injuries  stated  in  the 
amended  petition  and  immediately  prior  thereto,  was  guilty  of 
negligence  and  want  of  ordinary  and  proper  care  on  his  part, 
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which  directly  caused  his  said  injuries,  as  follows,  to-wit : 

**That  he  negligently  and  carelessly  went  upon  said  west  track 
immediately  in  front  of  said  moving  and  approaching  car,  and 
negligently  and  carelessly  remained  on  said  track  and  failed  to 
leave  the  same  before  he  was  struck  by  said  car,  although  he  saw 
and  heard  said  moving  car  approaching  him,  or  by  the  exercise 
of  ordinary  care  he  could  have  seen  and  heard  said  moving  car 
approaching  him,  and  by  the  exercise  of  ordinary  care  he  had 
ample  time  to  have  left  said  track  before  said  moving  car  reached 
him,  and  thereby  entirely  escape  from  injury  therefrom;  and  so 
the  defendant  denies  all  right  or  claim  of  damages  on  the  part  of 
the  plaintiff  against  it  by  reason  of  the  allegations  contained  in 
the  petition. " 

The  plaintiff  replied,  denying  the  charges  of  negligence  made 
against  him.  After  the  trial  was  had  and  verdict  rendered  a 
motion  for  a  new  trial  was  interposed,  overruled,  and  judgment 
entered  upon  the  verdict. 

The  contention  of  the  plaintiff  in  error  is  that  there  was  error : 

1.  In  the  admission  of  incompetent,  irrelevant  and  imma- 
terial testimony  offered  by  the  plaintiff  below. 

2.  In  the  exclusion  of  competent,  relevant  and  material  testi- 
mony offered  by  the  defendant  below. 

3.  In  the  refusal  to  instruct  the  jury  as  requested  by  the  de- 
fendant before  argument. 

4.  In  the  comments  of  the  court  made  in  the  presence  of  the 
jury  in  the  way  of  reasons  for  the  refusal  to  so  instruct  the  jury. 

5.  In  the  refusal  to  instruct  the  jury  as  requested  by  the  de*- 
fendant  after  argument. 

6.  In  the  instructions  given  to  the  jury  after  argument. 

7.  Misconduct  of  counsel  for  the  plaintiff  below. 

8.  Because  the  verdict  was  against  the  manifest  weight  of  the 
evidence  and  excessive  in  amount  and  contrary  to  law. 

Of  these  in  their  order : 

(1)  The  objection  goes  in  a  general  way  to  the  evidence  ad- 
mitted for  the  purpose  of  proving  how  other  cars  on  the  same 
and  other  lines  were  better  and  differently  equipped,  and  to  the 
purpose  for  which,  under  the  ruling  of  the  court,  it  was  ad- 
mitted; and  in  particular  to  the  expert  opinion  of  the  witness, 
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Claude  M.  Collins,  as  to  the  time  in  which  ttve  car  which  caused 
the  injury  could  have  been  stopped. 

It  was  competent  to  prove  in  chief  in  what  manner  the  car  in 
question  was  equipped  for  the  purpose  of  determining  the  speed 
with  which  it  could  be  run  with  safety  to  the  public— that  being 
determined  by  the  distance  and  time  within  which  it  could  be 
stopped,  depending  upon  the  equipment. 

It  was  also  competent  to  prove  by  a  witness,  qualified  to  tes- 
tify as  an  expert,  that  other  cars  differently  equipped  could  be 
stopped  in  a  shorter  distance  and  time,  in  order  to  demonstrate 
that  this  car  could  not  be  safely  run  at  as  high  a  rate  of  speed 
as  others  better  equipped.  On  cross-examination  evidence  of 
this  character  was  admissible  for  the  further  purpose  of  testing 
the  expert  knowledge  of  a  witness. 

But  it  was  not  competent,  under  the  charges  of  negligence  in 
the  amended  petition,  to  admit  testimony  as  was  permitted  by  the 
trial  court  for  the  purpose  of  showing  that  other  cars,  on  the 
same  or  other  lines  better  e<iuipped,  were  in  common  use.  That 
fact  could  not  throw  any  light  upon  the  question  whether  or  not 
the  defendant  bad  been  negligent  in  the  operation  of  this  par- 
ticular car.  It  only  reflected  upon  the  right  of  the  company  to 
use  the  car  at  all,  and  that  right  was  not  challenged  in  the  peti- 
tion, except  as  to  the  fender.  It  opened  up  a  wide  field  for  in- 
vestigation to  which  the  attention  of  the  defendant  was  not 
called  in  the  pleadings  and  which  it  had  no  reason  to  anticipate. 
It  was  prejudicial  to  admit  evidence  of  this  character  for  that 
purpose. 

We  are  also  of  the  opinion  that  the  witness,  Claude  M.  Collins, 
did  not  qualify  as  an  expert  to  testify  within  what  time  and  dis- 
tance this  particular  car  as  ecjuipped  could  be  stopped.  It  was 
not  shown  that  he  had  ever  had  any  experience  with,  or  made 
any  observations  of,  a  car  similarly  e<:iuipped.  Cars  and  ap- 
pliances are  so  multiform,  and  so  graded  in  efficiency,  that  upon 
a  question  so  vital  in  the  case  the  expert  opinion  should  be  based 
on  knowledge  of  this  or  similar  cars  similarly  equipped. 

(2)     We  find  no  error  in  the  exclusion  of  evidence-. 


CIRCUIT  COURT  REPORTS-NEW  SERIES.       86S 

1905.1  Franklin  County. 

(3)  The  defendant  requested  the  court  io  charge  the  jury- 
before  argument  as  follows : 

(a)  In  dietermining  whether  or  not  the  d-efendant  was  negli- 
gent, and  whether  or  not  its  alleged  negligence  was  the  cause  of 
the  plaintiff's  injuries,  you  are  restricted,  in  considering  and 
weighing  the  testimony,  to  the  issues  made  by  the  pleadings. 
The  pleadings  which  state  the  issues  are  the  amended  petition, 
the  answer  and  the  reply.  The  plaintiff  is  not  entitled  to  a  ver- 
dict against  the  defendant  unless  he  has  shown  by  a  preponder- 
ance of  all  the  evidence  in  the  case  that  the  defendant  was  negli- 
gent in  one  or  more  of  the  particulars  stated  in  his  amended 
petition,  and  that  such  negligence  was  the  proximate  cause  of 
his  injuries.  Therefore,  he  is  not  entitled  to  a  verdict  on  ac- 
count of  any  defect  in  the  car  by  which  he  was  struck,  if  he  did 
not  allege  such  defect  in  his  amended  petition.  He  does  not  aver 
in  his  amended  petition  that  there  was  any  defect  in  the  brake, 
the  controller,  or  the  device  for  cutting  off  the  current  of  elec- 
tricity by  which  the  car  was  propelled,  or  any  other  part  or 
appliance  of  said  car  except  the  fender.  He  does  not  charge  in 
his  amended  petition  that  the  car  was  not  equipped  with  a  good 
and  sufficient  brake ;  nor  does  he  charge  that  the  brake  was  not  in 
good  condition.  Therefore,  he  is  not  entitled  to  recover  on 
account  of  the  kind  or  condition  of  the  brake  used  on  that  car ; 
nor  is  he  entitled  to  recover  on  account  of  the  kind  or  condition 
of  the  controller,  or  the  device  for  shutting  off  the  electric  cur- 
rent on  that  car. 

(b)  If  you  find  from  the  evidence  that  the  plaintiff  on  the 
occasion  mentioned  in  the  amended  petition  failed  to  exercise 
such  care  and  prudence  as  persons  of  ordinary  care  and  pru- 
dence are  accustomed  to  exercise  under  the  same  or  similar  cir- 
cumstances, and  if  you  further  find  from  the  evidence  that  such 
failure  on  his  part  to  use  ordinary  care  was  the  proximate  cause 
of  the  injuries  which  he  received,  he  was  guilty  of  negligence 
which  will  prevent  any  recovery  of  damages  by  him  in  this 
action. 

(c)    If  the  plaintiff  was  walking  east  or  northeast  towards  the 
track  on  which  the  car  was  appoaching,  and  if  he  heard,  or  by 
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the  exercise  of  ordinary  care  and  prudence  could  have  heard,  the  | 

car  approaching,  either  the  sounding  of  the  gong  or  the  noise  of  j 

the  moving  car,  it  was  his  duty  to  look  and  see  what  track  it  was  i 

on,  and  if  he  failed  so  to  do  he  is  not  entitled  to  recover  in  this  , 

case,  unless  you  find  from  the  evidence  that  the  motorman  on  the 
car  Knew,  or  had  reason  to  believe,  that  the  plaintiff,  notwith- 
standing the  noise  of  the  car,  or  the  sounding  of  the  gong— if 
you  find  that  it  was  sounded— was  about  to  step  on  the  track  in 
front  of  the  car,  and  did  not,  upon  discovering  the  plaintiff's  I 

peril,  use  ordinary  care  to  prevent  injuring  him.  It  was  the 
duty  of  the  plaintiff  to  look  both  ways  for  the  approach  of  cars  | 

on  the  west  track  before  stepping  on  the  same,  whether  before  « 

doing  so,  he  was  walking  directly  towards  the  track,  or  diagon-  ! 

ally  towards  it,  or  parallel  with  it.  If  the  plaintiff  stepped  on 
the  track  ahead  of  the  car  approaching  from  the  south  and  I 

started  to  walk  north  on  that  track,  it  was  his  duty,  before  step- 
ping on  the  track,  to  look  both  north  and  south  for  an  approach-  | 
ing  car,  and  if  he  continued  walking  north  on  the  track,  it  was 
his  duty  from  time  to  time  to  look  behind  him  to  discover  whether  i 
or  not  a  car  was  approaching  from  that  direction ;  and  he  was 
not  relie«ved  of  the  duty  to  take  such  precaution  by  the  fact  that 
until  shortly  before  the  accident  it  was  customary  for  north- 
bound cars  to  run  on  the  east  track. 

(d)  If  the  motorman  saw  the  plaintiff  approach  and  enter 
upon  the  west  track  ahead  of  the  car,  and  start  to  walk  north  be- 
tween the  rails  of  the  west  track,  and  thereupon  sounded  his  gong 
so  loudly  and  at  such  a  distance  from  the  plaintiff  that  the 
plaintiff  had  sufficient  time  and  opportunity  to  step  off  the  west 
track  and  avoid  danger,  the  motorman  had  the  right  to  assume 
that  he  would  do  so,  and,  under  such  circumstances,  it  was  not 
his  duty  to  stop  the  car  unless  the  plaintiff  did  not  appear  to 
hear  or  heed  the  warning ;  and  if  the  warning  was  given  in  time 
to  prevent  injuring  the  plaintiff  if  he  had  heeded  it,  and  if  the 
motorman  did  not  know,  or  have  reasoB  to  believe,  that  he  would 
not  heed  it,  until  too  late  to  prevent  injuring  the  plaintiff,  the 
motorman  was  not  guilty  of  negligence  in  not  attempting  to  stop 
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the  ear  as  soon  as  he  saw  the  plaintiff  entering  upon  the  west 
track. 

The  first  request  misstates  the  pleadings  upon  which  the  issues 
in  the  case  arise.  There  were  both  an  answer  and  an  amended 
answer  filed  to  the  amended  petition,  the  amended  answer  su- 
perseding the  answer.  The  request  refers  to  the  answer  only  as 
together  with  the  amended  petition  and  reply  making  up  the 
issues.  Technically,  therefore,  it  was  not  error  to  refuse  the 
request. 

The  second  request  was  properly  refused  for  the  reason  it 
defines  the  rule  of  care  applicable  to  the  ordinarily  prudent  per- 
son, without  reference  to  the  infancy  of  the  plaintiff. 

Requests  three  and  four  involve  questions  of  fact  which  were 
referable  to  the  jury. 

(4)  The  proper  practice  is  for  the  court  to  give  or  refuse  the 
request  without  qualification  or  comment.  While  in  the  opinion 
of  the  court  the  reason  given  in  the  presence  of  the  jury  for  the 
refusal  of  the  first  request  was  not  sound,  inasmuch  as  the  court 
instructed  the  jury  to  disregard  it,  the  error  was  harmless. 

(5)  and  (6)  Complaint  is  made  that  in  its  charge  the  court 
characterized  the  second  defense  as  being  that  of  contributory 
negligence  only,  while  under  the  pleadings  it  should  have  been 
given  a  broader  significance.  The  second  defense  in  the  answer 
is  in  effect  a  plea  of  contributory  negligence.  There  is  in  it  no 
denial  of  the  alleged  negligence  of  the  defendant.  That  is  con- 
contained  in  a  separate  defense.  After  alleging  the  negligence 
of  the  plaintiff  which  caused  the  injury,  it  says:  **And  so  the 
defendant  denies  all  right  or  claim  of  damages  on  the  part  of  the 
plaintiff  against  it,  by  reason  of  the  allegations  contained  in  said 
amended  petition."  That  is,  notwithstanding  the  negligence 
charged  in  the  amended  petition,  the  plaintiff  by  reason  of  his 
own  negligence  is  not  entitled  to  recover. 

The  court  said  in  its  charge : 

**  Contributory  negligence  only  ceases  to  be  a  defense  if  de- 
fendant could  have  avoided  the  injury  by  ordinary  care.'' 

There  should  have  been  added  to  this  statement  some  such 
qualification  as,  ** after  the  negligence  of  plaintiff  had  inter- 
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vened."  This  no  dowbt  is  what  the  court  meant  to  charge,  but 
the  qualification  was  omitted  and  the  statement  in  the  context 
was  misleading  and  prejudicial. 

The  plaintiff  introduced  in  evidence  the  ordinance  of  the  city 
regulating  the  speed  of  cars,  and  there  was  testimony  tending  to 
prove  that  the  defendant  had  exceeded  the  limit.  The  court 
charged  that,  **Such  fact  alone  would  not  be  such  negligence  on 
the  part  of  the  defendant  as  to  render  it  liable  for  said  injuries 
to  plaintiff  unless  you  further  find  that  such  was  the  proximate 
cause  of  said  injuries." 

The  ordinance  does  not  fix  a  uniform  rate  of  speed  applicable 
to  all  times  and  places.  It  must  "not  exceed  fourteen  miles  per 
hour  including  stops."  To  reach  the  limit  of  the  ordinance  it  is 
permissible  to  run  a  part  of  the  time  at  a  speed  greater  than  four- 
teen miles  per  hour,  in  order  to  make  up  the  time  lost  in  stop- 
ping. The  ordinance  regulates  the  speed  only  to  the  extent  that 
at  the  end  of  the  run  the  car  must  not  have  exceeded  the  average 
of  fourteen  miles  per  hour.  Whether  the  speed  is  excessive 
under  the  ordinance  depends  in  some  degree  upon  the  conditions 
affecting  the  public  safety  at  the  particular  time  and  place  in 
question.  It  follows  that  whether  the  speed  of  the  car  at  the 
given  time  and  place  was  negligent,  is  always  an  open  question, 
and  that  it  exceeded  fourteen  miles  per  hour  is  not  conclusive  on 
the  question  of  negligence,  even  though  the  speed  of  the  car  was 
the  proximate  cause  of  the  injury.  The  proximate  cause  is  not 
necessarily  negligence.  The  charge  was  misleading  and  preju- 
dicial. 

It  was  not  error  to  charge  in  effect  that  the  motorman  should 
have  seen  the  plaintiff,  if  in  the  exercise  of  ordinary  care  he 
could  have  seen  him  in  time  to  prevent  the  injury.  Operating 
the  car  on  the  street  at  the  time  and  place  in  question,  the  com- 
pany had  reason  to  anticipate  the  presence  of  the  plaintiff  on  the 
track,  and,  therefore,  owed  him  the  duty  to  see,  if  in  the  use  of 
ordinary  care  it  could  have  seen  him  in  time  to  avoid  the  colli- 
sion. The  rule  in  Erie  Ry.  v.  McCormick,  69  Ohio  St.,  45,  does 
not  apply.     In  that  case  the  company  had  the  right  to  a  clear 
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track  and  had  no  reason  to  apprehend  a  collision  with  the  de- 
fendant in  error. 

The  court  instructed  the  jury  that,  **A  street  railway  com- 
pany is  bound  to  furnish  and  maintain  safe  cars  and  appliances, 
whether  old  or  new,  but  the  employment  of  the  appliances  which 
are  in  general  and  common  use  in  cities  of  this  country  can  not 
be  said  to  be  negligent.''  And  also  that,  ** If  such  fender  was  at 
that  time  the  best  appliance  defendant  could,  after  due  investi- 
gation, then  procure,  the  defendant  would  not  be  liable.*'  The 
measure  of  the  duty  of  the  company  to  the  plaintiff  in  furnish- 
ing ears  and  appliances  is  ordinary  care.  In  so  far  as  the 
charge  implies  that  the  cars  should  be  at  least  such  as  are  in 
common  use,  and  the  fender  the  best  that  could  be  procured,  it  is 
confusing  and  misleading  for,  that  it  too  nearly  defines  the  duty 
of  the  company  as  a  common  carrier  to  its  passengers,  instead  of 
to  pedestrians.  As  to  cars  the  court  was  not  entitled,  under  the 
pleadings,  to  fix  a  standard,  and  as  to  the  fender  the  standard 
was  too  high.  It  should  have'  been  left  to  the  jury  to  determine 
from  the  evidence  what  was  ordinary  care  under  the  circum- 
stances. 

It  was  not  error  to  charge,  for  the  plaintiff  in  this  cas^,  the 
modified  rule  of  ordinary  care  according  to  his  years.  There  is 
a  presumption  of  law  that  an  infant  more  tKan  fourteen  years 
of  age  is  sui  juris  in  the  sense  that  he  is  chargeable  with  negli- 
gence, but  the  measure  of  his  capacity  in  that  regard  is  a  ques- 
tion for  the  jury. 

(7)  A  party  can  not  be  said  to  have  had  a  fair  trial  when  tae 
jury  is  requii'ed  to  view  the  case  through  an  atmosphere  of  pas- 
sion and  prejudice,  excited  by  the  conduct  of  counsel.  From 
the  opening  statement  to  the  close  of  the  argument  that  was  the 
condition  in  the  trial  of  this  cause  in  the  court  below,  as  is  dis- 
closed by  the  record.  It  would  be  difficult  to  find  a  case  that 
more  nearly  approaches  the  ancient  trial  by  battle.  The  zeal  of 
counsel  on  behalf  of  their  client,  which,  decorously  exerted  is  al- 
ways commendable,  no  doubt,  will  explain  much  of  the  hot  blood 
and  bad  temper  that  abound,  but  the  modern  standard  of 
decorum  and  fair  argument  was  flagrantly  violated.    Whenever 
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there  is  violent  contention  between  counsel,  the  jurors  are  led  to 
take  sides  because  it  is  human  to  do  so,  the  result  beini*,  that 
passion  and  prejudice  find  easy  lod^rment  in  their  minds  and 
vitiate  their  verdict.  The  instances  of  misconduct  are  too 
numerous  for  recital  in  this  opinion. 

Pages  79,  148  and  1142  of  the  record  evidence,  and  the  parts 
of  the  arcniment  designated  by  the  numbers  20,  24,  25  and  30  in 
the  motion  for  a  new  trial,  may  be  referred  to  as  characteristic 
violations  of  the  rule.  It  is  not  a  su  cient  excuse  to  say  that 
there  was  provocation,  and  that  opposinor  counsel  were  guilty  of 
the  same  oifense.  If  theirs  had  been  the  verdict  and  that  wore 
found  to  be  true,  theirs  would  be  the  reversal.  Charges  of  un- 
professional conduct  against  opposing  counsel  should  not  be 
made  in  the  trial  of  a  cause,  but  in  a  proceeding  instituted  to 
inquire  into  the  truth  of  the  charges.  They  should  never  be 
made  to  influence  the  verdict  of  a  jury,  or  the  judgment  of  a 
court.     There  was  prejudicial  error  in  the  conduct  of  counsel. 

Except  in  so  fffr  as  the  foregoing  particulars  modify  the  trial 
court's  view  of  the  law  of  the  case,  we  find  no  other  error  in  the 
charge  or  refusal  to  charge.  / 

We  find  no  other  error  on  the  record. 

We  are  moved  to  say  that  the  record  in  this  case  is  unneces- 
sarily large.  It  could  be  reduced  to  one-fourth  of  its  present 
compass  and  still  be  certified  to  contain  all  the  evidence.  The 
cross-examinations  are  extended  beyond  purpose  or  reason. 

The  judgment  is  reversed  and  the  cause  remanded  for  a  new 
trial. 

J.  J.  Lentz  amd  L.  O.  Addison,  for  defendant  in  error. 

Booth,  Keating  c&  Peters,  for  plaintiff  in  error. 
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TAX  LEVIES  UNDER  AN  UNCONSTITUTIONAL  LAW. 

[Circuit  Court  of  Lucas  County.] 

C.  W.  P.  KiRKLEY  V.  Peter  Parker,  Treasurer  op  Lucas 
County,  Ohio. 

Decided,  March  11,  1905. 

Taxation — Levy  Under  an  Unconstitutional  Law — Not  Yet  Declared 
Unconstitutior.al — Not  Enforceable,  When. 

The  fact  that  a  law  under  which  a  tax  was  levied  had  not  been  de- 
clared unconstitutional  at  the  time  the  levy  was  made,  will  not 
save  the  levy  fronl  injunction  against  its  collection,  when  it  does 
not  appear  that  contracts  have  been  entered  into  on  the  faith 
thereof. 

Haynes,  J. ;  IIttu.,  J.,  and  Parker,  J.,  concur. 

A  petition  in  error  is  filed  in  this  case  for  the  purpose  of 
reversing  a  judgment  of  the  court  of  common  pleas  in  a  matter 
of  certain  alleged  illegal  taxes.  The  facts  of  the  case  are  so 
well  stated  in  the  brief  of  the  plaintiff  in  error  that  I  quote 
from  it: 

**In  the  court  of  common  pleas  the  plaintiff  in  error,  who  was 
plaintiff  below,  brought  an  action  to  restrain  the  county  treas- 
urer from  collecting  part  (to-wit,  $214.10)  of  the  taxes  standing 
charged  on  the  tax  duplicate  of  1904  against  Lot  224,  Port  Law- 
rence Division,  the  plaintiff  admitting  that  the  balance  (to-wit, 
$2,033.07)  was  legal  and  due.  The  court  below  restrained  the 
treasurer  from  collecting  $155.87  of  the  $214.10,  but  refused  to 
enjoin  the  collection  of  the  balance,  $58.23.  Because  of  the  re- 
fusal to  enjoin  this  small  sum  ($58.23)  the  plaintiff  prosecutes 
error  here. 

**It  appears  from  the  petition  that  in  June,  1903,  the  county 
commissioners  levied 'for  general  county  purposes  2.37  mills  on 
each  dollar  of  taxable  valuation.  Under  the  Lucas  county  clause 
of  Sedition  2833  (as  it  stood  prior  to  the  amendment  of  April 
23,  1904,  97  Ohio  Laws,  308),  the  commissioners  were  author- 
ized to  levy  not  to  exceed  5  mills  for  all  county  purposes;  but 
under  the  general  clause  of  that  section  they  were  authorized 
to  levy  only  7-10  of  a  mill  in  counties  having  a  taxable  valua- 
tion  between  $70,000,000   and   $100,000,000,   of   which   Lucas 
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county  is  one.  The  rate  actually  levied  (2.37  mills)  exceeded 
the  rate  authorized  by  the  general  clause  of  Section  2823  (7-10 
of  a  mill)  by  1.67  mills  which  on  a  valuation  of  $34,870  (the 
valuation  of  the  property  in  question)  would  amount  to  $58.23, 
the  amount  in  controversy  before  this  court.  In  March,  1903, 
in  the  case  of  Yost  v.  Maumee  Brewery  Co.^  20  Circuit  Court, 
26,  this  court  held  the  Lucas  county  clause  of  Section  2823  to 
be  constitutional.  This  decision  was  affirmed  without  report 
by  the  Supreme  Court  June  5th,  1900  (63  Ohio  State,  563) ;  but 
January  19th,  1904,  after  the  levy  by  the  county  commissioners 
in  the  case  at  bar  (June,  1903),  in  the  case  of  Pump  v.  Com- 
missioners  of  Lucas  County,  69  Ohio  State,  448,  the  Supreme 
Court  held  the  Lucas  county  clause  of  Section  2823  to  be  un- 
constitutional and'  that  Lucas  county  must  be  governed  by  the 
general  clause  of  that  section.  The  court  below  applied  the  doc- 
trine of  stare  decisis  to  the  case  at  bar  and  held  the  law  levied 
for  county  purposes  to  be  valid." 

The  case  stands  upon  the  petition;  there  was  no  answer  filed 
in  the  court  of  common  pleas  the  facts  were  taken  to  be  ad- 
mitted. 

It  was  urged  by  counsel  on  behalf  of  the  county  commis- 
sioners that  we  ought  not  to  interfere  with  this  tax  because  at 
the  time  or  before  the  tax  was  levied,  while  this  suit  was  pend- 
ing in  the  Supreme  Court,  an  application  was  made  to  that 
court  for  a  temporary  injunction,  prior  to  June  of  that  year, 
prior  to  the  time  at  which  the  tax  levy  was  made  by  the  county 
commissioners,  and  that  that  court  overruled  the  motion  with- 
out announcing  any  decision  upon  the  point.  That  subsequent- 
ly, and  after  the  tax  was  levied,  the  Supreme  Court  in  that 
same  case  decided  that  the  law  was  unconstitutional  and  in- 
valid. It  is  claimed  by  counsel  that,  relying  upon  the  fact  that 
the  Supreme  Court  overruled  the  motion  for  a  temporary  in- 
junction, the  commissioners  in  this  action  proceeded  to  make  the 
levy  although  the  case  was  then  pending  in  the  Supreme  Court. 
There  is  no  contention  but  what  the  law  has  been  declared  un- 
constitutional by  the  Supreme  Court ;  the  only  contention  is  that 
it  is  not  applicable  to  an  assessment  or  to  levies  which  were  made 
prior  to  the  decision  of  the  Supreme  Court,  as  is  the  case  here. 

The  court  below,  as  we  understand  it,  proceeded  in  the  deci- 
sion upon  the  general  idea  that  by  reason  of  the  fact  that  the 
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law  had  not  been  declared  unconstitutional  and  had  not  been 
so  held  by  the  Supreme  Court  at  the  time  the  levy  was  made, 
that  therefore  the  court  ought  not  to  interfere  in  the  way  of 
injunction  to  restrain  the  collection  of  this  tax.  But  we  are 
unable  to  agree  with  the  court  in  that  respect.  We  have  exam- 
ined the  cases  which  have  been  cited  by  counsel  for  the  plaintiff 
and  we  think  that  the  decision  of  the  Supreme  Court  of  this 
state,  following  the  decision  of  the  Supreme  Court  of  the  United 
States  and  of  other  states  limiting  the  cases  where  the  court  will 
refuse  to  interfere  to  cases  where  there  have  been  contracts 
entered  into  upon  the  faith  of  the  statutes  and  the  decisions  of 
the  Supreme  Court  of  the  state  under  them.  To  that  effect  we 
think  is  the  case  of  Lewis  v.  Symmes,  Gl  0.  S.,  471 ;  Shoemaker 
V.  Cincinnati,  61  0.  S.,  603,  and  69  0.  S.,  209,  and  counsel  have 
also  cited  a  very  brief  statement  of  the  law  from  the  26  Encyclo- 
paedia of  Law,  page  179. 

Now  there  is  no  answer  filed  in  this  case  and  it  nowhere  ap- 
pears in  the  record  of  the  case  that  there  had  been  any  con- 
tracts whatever  entered  into  upon  the  faith  of  this  tax  when  it 
was  levied,  or  the  decision  of  the  Supreme  Court  made  under 
it ;  it  is  in  fact  a  levy  made  for  the  general  funds  of  the  county 
and  we  are*  clear  in  our  minds  that  the  rule  of  law  which  they 
seek  to  apply  has  no  application  to  a  ease  of  this  kind  which 
would  call  upon  us  to  disturb  the  levies  that  have  been  made 
by  the  authorities  under  the  statutes  of  the  state.  We  have  once 
expressed  ourselves  upon  this  law,  but  as  we  understand  it  we 
we  are  now  following  the  decision  of  the  Supreme  Court  of  this 
state,  as  we  are  required  to  do,  and  under  those  decisions  we 
think  the  plaintiff  in  error  is  entitled  to  have  this  part  of  the 
law  declared  to  be  unconstitutional,  illegal  and  void  and  the 
collection  enjoined,  and  for  that  reason  the  judgment  of  the 
court  of  common  pleas  will  be  reversed  and  the  cause  remanded 
to  that  court  for  further  action. 

B,  A.  Hayes,  for  plaintiff  in  error. 

W.  O.  Ulery  and  J.  8.  Martin,  for  defendant  in  error. 
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PRIORITY  or  SURETIES  OF  GOVERNMENT  OFFICERS 
AND  AGENCIES. 

[Circuit  Court  of  Summit  County.] 

The  American  Surety  Co.  op  New  York  v.  The  Akron  Sav- 
ings Bank  Co. 

Decided,  April,  1905. 

Priority — Of  Claim  of  Surety — For  a  Designated  Depositary — Of  As- 
sets of  a  Bankrupt — Paying  to  and  Paying  for  the  Cfovernment — 
Section  3468,  U.  S,  Statutes. 

1.  There  is  no  doubt  that  the  same  rig-ht  of  priority  which  belongs  to 

the  United  States  Government,  attaches  to  the  claim  of  an  indi- 
vidual who  as  surety  has  paid  money  to  the  government;  and  it 
may  be  the  same  right  of  priority  extended  to  one  who  has  satis- 
fied a  moral  obligation  of  the  government  by  responding  as  surety 
for  a  federal  officer  or  employe  who  has  been  guilty  of  misfeas- 
ance. 

2.  But  the  surety  of  a  bonded  depositary  of  the  assets  of  a  bankrupt 

has  the  same  means  of  Judging  of  the  solvency  of  such  deposi- 
tary as  are  possessed  by  others  who  are  entrusting  their  funds 
to  it,  and  to  give  such  surety  a  preference  would  be  a  manifest 
injustice  and  not  within  the  contemplation  of  the  law. 

Henry,  J.;  Winch,  J.,  and  Parker,  J.  (sitting  in  place  of 
Marvin,  J.),  concur. 

The  Akron  Savings  Bank  Company  was  appointed  by  the 
United  States  District  Court,  for  the  Northern  District  of  Ohio, 
as  one  of  the  depositaries  for  the  funds  of  Aultman,  Miller  & 
Company  in  bankruptcy.  It  was  required  to  give  a  bond  to  the 
United  States  etf  America  in  the  sum  of  two  hundred  and  twenty 
thousand  dollars,  which  it  did,  with  the  American  Surety  Com- 
pany of  New  York  as  its  surety,  to  secure  such  deposits  as  the 
trustees  might  from  time  to  time  make  in  said  bank, 
trustees  in  bankruptcy  of  Aultman,  Miller  &  Company  had  on 

At  the  time  of  the  failure  of  the  Akron  Savings  Bank  the 
deposit  in  said  bank,  of  the  funds  of  said  bankrupt,  the  sum  of 
$18,543.11.     The  receivers  have  paid  to  the  trustees  a  first  divi- 
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dent,  amounting  to  ten  per  cent,  of  this  amount,  to-wit,  $1,854.31, 
leaving  a  balance  of  $16,688.80  still  due  to  the  trustees.  The 
trustees  made  demand  on  the  surety  company  for  this  balance, 
and  the  demand  was  complied  with. 

The  claim  of  the  American  Surety  Company,  in  this  proceed- 
ing, is  for  said  sum  of  $16,688.80,  with  interest  from  August  3, 
1904.  It  furthermore  prays  that  it  may  have  a  preference  for 
the  full  amount  thereof  and  that  said  claim  may  be  discharged 
before  payment  to  any  other  creditor  of  the  Akron  Savings 
Bank. 

Section  3466  of  the  Revised  Statutes  of  the  United  States, 
provides  for  the  priority  of  payment  of  all  claims  due  to  the 
United  States.  Section  3466  extends  the  same  priority  to  sure- 
ties on  bonds  given  to  the  United  States.  Said  section  reads  as 
followsit 

** Whenever  the  principal  in  any  bond  given  to  the  United 
States  is  insolvent,  or  whenever,  such  principal  being  deceased, 
his  estate  and  effects  which  come  to  the  hands  of  his  executor, 
administrator,  or  assignee,  are  insufficient  for  the  payment  of  his 
debts,  and,  in  either  of  such  cases,  any  surety  on  the  bond,  or  the 
executor,  administrator,  or  assignee  of  such  surety  pays  to  the 
United  States  the  money  due  upon  such  bond,  such  surety,  his 
executor,  administrator,  or  assignee,  shall  have  the  like  priority 
for  the  recovery  and  receipt  of  the  moneys  out  of  the  estate  and 
effects  of  such  insolvent  or  deceased  principal  as  is  secured  to 
the  United  States;  and  may  bring  and  maintain  a  suit  upon  the 
bond,  in  law  or  equity,  in  his  own  name,  for  the  recovery  of  all 
moneys  paid  thereon.** 

There  is  no  doubt  that  the  same  right  of  priority,  which  be- 
longs to  the  government,  attaches  to  the  claim  of  .in  indivi.lual, 
who,  as  surety,  has  paid  money  to  the  government.  And  the 
same  is  perhaps  true  where  a  surety  pays  money,  as  it  were,  for 
the  government  of  the  United  States,  in  a  case  where  the  latter 
is  under  a  merely  moral  obligation  to  restore  to  persons  who  have 
suffered  loss  through  the  malfeasance  of  a  federal  officer  or  em- 
ploye such  sums  as  may  be  recovered  or  recoverable  by  it  in  that 
behalf.     See  P.  8.  of  Am.  v.  The  National  Surety  Company, 
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decided  by  the  U.  S.  District  Court  of  Nebraska,  a  memorandum 
opinion  wherein  has  been  submitted  to  us. 

It  is  claimed  here  that  a  trustee  in  bankruptcy,  who  is  desig- 
nated in  the  bankruptcy  act  as  an  ** officer,"  falls  within  the  sam.e 
rule.  It  is  said  that  inasmuch  as  he  is  required  by  law  to  de- 
posit funds  which  are  in  his  official  custody  in  bonded  deposi- 
taries designated  by  the  Federal  court  having  jurisdiction,  he, 
as  well  as  such  depositaries,  must  be  deemed  to  be  acting  for  the 
United  States,  aiid  as  an  arm  of  the  government  in  the  adminis- 
tration of  such  funds  for  the  uses  and  purposes  provided  by  the 
bankruptcy  act. 

We  think  the  analogy  thus  invoked  is  pressed  too  far.  The 
sureties  in  such  a  case  as  this  have  the  option  to  act  or  not  to  act 
in  that  capacity.  They  have  the  same  means  of  Judging  of  the* 
solvency  of  the  depositary  as  the  ordinary  rank  and  file  of  indi- 
vidual depositors.  To  give  such  sureties  a  preference  would  be 
a  manifest  injustice  which  we  think  the  law  does  not  contem- 
plate. The  United  States  has  provided  by  law  for  suretyship  of 
this  character  in  order  to  preserve  the  integrity  of  bankrupts' 
estates,  but  it  is  not,  nor  has  it  assumed  to  become,  the  protector 
of  such  sureties  by  giving  them  the  benefit  of  the  preference 
which  in  other  cases  it  claims  for  itself.  We  hold  that  the  pay- 
ment made  by  the  surety  m  this  case  was  not  made  to  the  United 
States,  either  directly  or  indirectly,  within  the  meaning  of  the 
act  above  quoted. 

The  judgment  or  order  below  is  affirmed. 

Dayto-n  A,  Doyle,  for  plaintiff  in  error. 

Gi'ant  i&  Sieher,  for  defendant  in  error. 
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DAMAGES  TO  PROPERTY  FROM  OPERATION  OP  RAILWAY. 

[Circuit  Court  of  Lucas  County.] 

Toledo  Railway  &  Terminal  Co.  v.  Bridget  Meinen. 

Decided,  February  18,  1905. 

Railways — Measure  of  Damages  from  Cinders,  Noise  and  Smoke — Form 
of  Question  in  Arriving  at — Charge  of  Court. 

Property  situated  within  fifty  feet  of  that  part  of  a  street  upon  which 
a  railroad  is  operated  is  "near"  thereto,  within  the  meaning  of 
Section  3283,  and  the  measure  of  damages  to  which  the  owner  is 
entitled  is  the  diCFerence  in  the  value  of  the  property  before  and 
after  the  alleged  injury. 

Haynes,  J.;  Hull,  J.,  and  Parker,  J.,  concur. 

Error  to  Luca»s  Common  Pleas  Court. 

This  case  was  brought  in  the  court  of  common  pleas  by 
Bridget  Meinen  again^st  the  Toledo  Railway  &  Terminal  Com- 
pany. The  petition  sets  forth  that  the  plaintiff  was  the  owner 
of  lot  25  Machen's  Addition  to  Ellenboro,  East  Toledo;  that 
on  lot  25  she  had  erected  a  building  that  was  to  be  used  as  a 
boarding  house,  containing  seventeen  rooms,  with  several  sleep- 
ing rooms  on  the  second  floor,  and  living  rooms  on  the  first 
floor.  Lot  25  is  bounded  on  one  side,  the  ea^sterly  side,  by  an 
alley,  and  on  the  southerly  side  by  Pratt  street;  it  is  triangular 
in  shape  and  runs  out  to  the  point  of  the  alley  and  Pratt  street. 
The  house  that  was  built  on  this  lot  fronted  on  this  corner  and 
extends  across  the  corner  from  the  alley  to  Pratt  street  and 
leaves  a  little  triangle  in  front,  or  a  fiort  of  a  yard,  and  faces  to- 
wards the  east.  It  is  a  distance  of  forty-seven  or  forty-eight 
feet  from  the  line  of  the  railway  on  the  northerly  corner  and 
on  the  southerly  side  it  is  forty-nine  or  fifty  feet.  The  line  of 
the  railroad  comes  around  in  that  neighborhood  and  then  there 
is  a  spur  to  the  blast  furnace,  so  called ;  and  this  extends  around 
to  the  north  side  of  this  property  a  distance,  as  I  have  said,  at 
the  northeast  corner  of  the  house  forty-seven  and  seventy-five 
hundredths  feet;  that  by  reason  of  the  operation  of  its  cars 
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upon  this  spur  and  also  upon  the  main  track,  the  property  is 
greatly  injured  by  cinders,  sparks,  smoke  and  noise. 

The  case  was  tried  to  a  jury  before  Judge  Reed,  of  San- 
dusky, and  there  is  a  great  volume  of  evidence.  The  case  was 
very  troublesome  to  try,  so  far  as  the  witnesses  were  concerned, 
in  propounding  the  questions  to  them  and  getting  the  answers, 
for  the  court  said,  as  it  should  do,  it  would  confine  the  dam- 
ages to  the  injuries  sustained,  to  the  point  where  the  railroad 
crosses  Pratt  street  and  confine  them  to  such  injuries  as  were 
not  suffered  in  common  with  all  the  country  thereabouts.  In 
taking  the  testimony  the  questions  were  put  mainly  as  to  the 
value  of  the  property  before  and  after  the  operation  of  the 
railroad,  and  confined  as  far  as  possible  to  the  crossing  of  Pratt 
street. 

It  is  claimed  on  behalf  of  the  railway  company  that  this 
theory  of  the  injury,  the  questions  put  to  the  witnesses,  was  all 
wrong.  Objection  was  made  to  the  form  of  the  questions;  and 
they  contend  here  that  the  questions  should  not  have  been  put 
in  that  form.  As  I  understand  the  brief  of  counsel,  they  claim 
that  the  questions  as  to  the  effect  of  the  operating  the  road  by 
the  place  should  be  confined  to  the  facts  as  to  what  was  done 
and  to  the  noise,  smoke,  sparks  and  cinders — the  injuries:  that 
then  the  jury  should  find  a  verdict  from  those  facts. 

But  we  think  the  law  of  this  case  is  well  laid  in  the  case 
cited.  Railway  v.  Gardner,  45  Ohio  St.,  309,  a  case  which  was 
practically  followed  and  approved!  by  the  Supreme  Court  of  the 
United  States  in  a  case  brought  under  the  same  law,  Shepherd 
V.  Railway,  130  U.  S.,  426,  decided  in  1888;  that  form  of  ques- 
tion is  approved  and  the  rule  is  laid  down.  It  is  practically 
the  difference  in  the  value  of  the  property  before  and  after  the 
alleged  injuries. 

Now  the  plaintiff  below  produced,  I  think,  three  witnesses; 
and  the  defendant  below  produced  about  a  like  number,  and 
these  questions  in  this  form  were  put  to  the  witnesses;  and  we 
think  they  were  put  with  proper  limitations  and  with  proper 
care  by  counsel.  It  is  difficult  to  get  a  witness  to  understand 
and  answer  specifically  touching  the  injuries  that  would  re- 
sult from  crossing  Pratt  street,  and  not  to  include  the  injury 
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that  would  result  from  operations  on  either  side  of  Pratt  street; 
■  for  virtually  there  is  the  same  injury  to  the  property  from  oper- 
ations on  either  side  of  Pratt  street.  And  some  of  the  witnesses 
do  not  attempt  to  decide  that;  they  said  they  would  give  the 
whole  injury  and  let  the  court  divide  it  up ;  that  they  could  not 
do  rt.  I  think  the  highest  estimate  put  by  anyone  on  the  damage 
to  the  property  from  operations  in  the  street  was  $1,000.  I 
think  one  of  the  witnesses  estimating  the  damages  arising  on 
either  side  of  the  street  placed  it  at  $1,250;  another  witness 
placed  it  as  low  as  $100 — some  $200  and  $300.  It  is  quite  evi- 
dent that  the  damages  from  the  operation  of  the  road  in  Pratt 
street  are  not  $1,000,  as  testified  to  by  the  witness,  when  the 
estimate  that  the  witnesses  placed  on  the  value  of  the  whole 
property  was  only  $3,000.  Only  a  small  portion  of  the  damage 
results  from  operations  in  Pratt  street,  and  the  whole  damage, 
if  that  ratio  were  maintained,  would  eat  up  the  property  and 
have  something  to  spare. 

The  truth  is,  that  the  damage  was  not  as  great  as  that  wit- 
ness placed  it,  or  attempted  to;  and  we  think,  after  giving  the 
matter  very  careful  attention,  that  the  highest  damage  that 
should  have  been  awarded,  or  could  properly  have  boen  awarded 
by  the  jury  in  favor  of  the  plaintiff  below  was  $250,  consid- 
ering the  value  of  the  property,  and  estimating  the  proportion 
that  Pratt  street  ought  to  bear  of  those  damages  as  compared 
with  the  whole  damage  to  the  property. 

Now  this  woman  built  her  house  in  that  section  of  the  coun- 
try for  the  purpose  of  having  boarders  from  the  railway  com- 
panies. They  were  not  a  great  ways  from  the  Lake  Eric  shops, 
and  there  were  other  institutions  and  manufactx>ries  down 
there;  they  were  in  a  district  of  that  kind;  in  a  district  where 
it  was  expected  in  the  ordinary  course  of  business  there  would 
be  smoke  and  noise,  thase  various  elements  of  which  she  com- 
plains from  the  use  of  this  railway. 

Some  objection  is  made  to  the  charge  of  the  court.  Now  we 
think  the  charge  to  the  jury  was  very  full,  and  fairly  stated 
the  law  and  was  carried  forward  with  great  care  on  the  part  of 
the  court,  and  kept  within  the  decisions  of  the  higher  courts. 
It  was  difficult  to  explain.     One  of  the  difficulties  that  arose 
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was  from  the  failure  of  the  witnesses  to  comprehend  the  sub- 
ject, and  another  diflSculty  was,  that  the  jury  when  they  came 
to  put  on  the  damages  that  have  been  caused  by  the  operation 
of  the  railroad,  estimated  it  without  stopping  to  pay  much 
attention  to  the  rule  of  law  as  laid  down  to  them  by  the  court, 
requiring  them  to  consider  only  the  damage  resulting  from  the 
operation  of  the  road  in  the  street 

Now  as  a  result,  we  have  come  to  this  conclusion  in  this  case : 
If  the  plaintiff  will  remit  the  damajares  down  to  $250,  the  ver- 
dict may  stand ;  otherwise  the  verdict  will  be  set  aside  as  being 
excessive  and  the  judigment  reversed. 

I  omitted  perhaps  to  state  one  point  in  the  charge  that  was 
objected  to,  that  the  court  stated  that  this  property  was  so  near 
to  the  railroad  that  it  came  within  the  statute  (Section  3283). 
We  think  under  the  circumstances  that  the  charge  was  proper 
enough,  because  it  is  so  near,  on  the  whole  testimony,  as  to 
justify  the  charge  that  as  a  matter  of  law  it  was  "near  to''  the 
railroad,  within  the  meaning  of  the  statute.  A  judge  of  the 
Supreme  Court  of  the  United  States  (Harlan)  has  decided  and 
laid  down  the  general  rule  for  that  court,  that  if  the  property 
^as  so  near  the  railway  that  it  could  or  did  receive  injuries 
from  the  operation  of  the  road  in  the  form  of  cinders,  smoke, 
or  matters  of  that  kind,  they  were  entitled  to  recover;  and  the 
evidence  here  is,  that  it  was  within  a  distance  of  fifty  feet — 
less  than  that.  It  was  proper  for  the  court  to  say  that  the 
distance  was  such  and  that  it  was  within  the  statute. 

King  &  Tracy,  for  plaintiff  in  error. 

Kohn  &  Northup,  for  defendant  in  error. 
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ARE  CITY  FUNDS  AVAILABLE  FOR  WHICH  BONDS  HAVE 
BEEN  AUTHORIZED. 

[Circuit  Court  of  Lorain  County.] 

John  W.  Emmert,  Jr.,  v.  The  City  op  Elyria  et  al. 

Decided  May  8,   1905. 

Street  Improvements — Discretion  Given  Board  of  Public  Service — As 
to  Material  to  he  Used — Section  45a  of  the  Municipal  Code — Re- 
lating to  Availability  of  Municipal  Funds — Open  to  a  Dual  Inter- 
pretation—Officials  not  Bound  to  Adopt  Correct  Interpretation  at 
Their  Peril. 

1.  The  fact  that  council  In  authorizing  a  street  Improvement  did  not 

decisively  specify  the  kind  of  material  to  be  used,  can  not  be 
held.  In  a  suit  by  a  tax-payer  who  has  watched  the  contract  to 
completion,  to  Invalidate  the  aotlon  of  the  board  of  public  service 
In  awarding  a  contract  for  one  of  the  materials  named  by  council. 

2.  Section  45a  of  the  Municipal  Code,  relating  to  the  requirement  that 

the  funds  for  an  lmprovemen<t  be  In  the  city  treasury  before  the 
work  is  undertaken,  is  fairly  open  to  two  constructions;  and 
where  a  city  solicitor  in  good  faith  advises  the  board  of  public 
service  that  the  funds  for  a  proposed  improvement  may  properly 
be  certified  as  In  the  treasury,  whereas  ithe  bonds  therefor  have 
been  lawfully  authorized  but  have  not  yet  been  sold,  the  Issuance 
of  a  certificate  by  the  city  auditor  that  the  funds  for  the  improve- 
ment are  then  available  is  not  sufficient,  should  this  interpreta- 
tion be  erroneous,  to  sustain  a  charge  of  fraud  and  thereby  in- 
validate the  contract. 

Henry,  J.;  Winch,  J.,  and  Marvin,  J.,  concur. 

This  is  an  appeal  from  the  Lorain  County  Common  Pleas 
Court.  Plaintiff,  as  a  resident  tax-payer  of  the  city  of  Elyria, 
in  said  county,  having  applied  in  vain  to  the  city  solicitor  to 
bring  suit,  commenced  this  action  to  enjoin  further  payments 
to  th€  Barber  Asphalt  Company  on  its  contract  of  July  7th, 
1904,  with  said  city  for  the  improvement  of  Middle  avenue. 
Said  contract  is  claimed  to  be  void  because: 

First.  The  ordinance  failed  to  specify  definitely  the  kind  of 
material  to  be  used. 

Second.  Because  no  plans  and  specifications  were  on  file  as 
provided  by  the  ordinance. 


882       ClRCriT   COUKT   BEPOKTS— NEW    SEBIES. 

Emmert,  Jr.,  v.  City  of  Elyria  et  al.         ( Vo\  VI,  N.  S. 

.  Third.  Because  no  valid  or  seasonable  certificate,  as  required 
by  Section  45  of  the  Municipal  Code,  was  filed  by  the  city  audi- 
tor, showing  that  there  was  suflScient  money  then  available  in 
the  city  treasury  for  said  improvement. 

Fourth.  Because,  to  the  knowledge  of  the  asphalt  company, 
when  it  entered  into  said  contract,  there  was,  in  fact,  no  suflB- 
cient  amount  of  money  then  available  for  said  purpose. 

The  evidence  shows  that  the  ordinance  of  the  city  of  Elyria 
passed  May  10th,  1904,  orders  the  construction  of  a  pavement 
on  Middle  avenue  in  accordance  with  the  prior  ordinance  passed 
April  12th,  1904.  The  ordinance  of  May  12th,  1904,  specifi- 
cally describxPs  in  detail  the  kind  and  other  particulars  of  the 
improvement,  and  also  orders  the  pavement  to  be  constructed 
in  accordance  with  the  plans,  specifications,  etc.,  therein  adopted. 
Section  6  of  said  ordinance  of  April  12th,  1904,  reads  as  follows : 

**That  the  plans,  specifications,  profiles,  estimates  heretofore 
prepared  by  the  city  engineer  and  now  on  file  in  the  office  of 
the  board  of  public  service  be  and  the  same  are  hereby  ap- 
proved. ' ' 

The  resolution  of  necessity  passed  March  22d,  1904,  provided 
for  **  brick,  asphalt,  or  other  material  as  may  be  hereafter  de- 
termined.*' 

It  is  true  that  these  proceedings  did  not  decisively  specify 
the  kind  of  material  to  be  used,  but  allowed  the  board  of  public 
service  to  exercise  its  discretion  in  choosing  one  of  the  mate- 
rials named.  This,  it  is  claimed,  was  an  unwarrantable  dele- 
gation by  council  of  its  legislative  authority.  But  council  hav- 
ing at  least  authorized  the  use  of  the  material  that  was  in  fact 
adopted,  we  can  not  now,  at  the  suit  of  plaintiff,  brought  after 
he  and  all  whom  he  represents,  had  watched  this  contract  to 
its  completion,  give  countenance  to  the  claim  that  such  au- 
thority was  invalidated  merely  because  the  board  was  sought  to 
be  invested  with  a  discretion  whereby  it  might  have  chosen 
some  other  material.  The  advantages  to  be  derived  by  the  city 
from  competitive  bidding  are  plainly  enhanced  by  clothing  the 
board  with  a  latitude  of  choice  as  to  materials,  and  the  Legis- 
lature has,  in  some  measure    at  least,  set  the  seal  of  its  ap- 
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proval  upon  the  practice,  in  Section  60  of  the  Municipal  code, 
as  amended  April  21,  1904  (97  O.  L.,  123).  This  section  pro^ 
vides  that  special  assessments  theretofore  or  thereafter  made 
shail  not  be  invalidated  by  this  practice ;  and,  under  the  circum- 
stances here,  we  hold  that  the  contract  in  this  case  is  also  un- 
affected thereby. 

The  evidence  further  shows  that  there  was  no  sufficient  war- 
rant in  fact  for  the  allegations  of  the  petition  that  plans  and 
specifications  of  the  improvement  were  not  regularly  on  file, 
and  we  find  the  contrary  to  be  true. 

It  also  appears  from  the  evidence,  that  a  certificate  was  made 
by  the  auditor  in  due  form,  showing  that  there  was  sufficient 
money  in  the  city  treasury  to  pay  for  the  improvement,  but 
that  such  certificate  was  not  made  until  after  the  council  pro- 
ceedings were  all  had  and  the  contract  for  the  improvement  was 
about  to  be  let.  We  deem  it  unnecessary  now  to  discuss  the 
objection  to  which  this  situation  gives  rise,  inasmuch  as  this 
court  expressly  held  at  a  recent  term  in  this  county,  in  the  case 
of  Braman  v.  Elyria,  5  C.  C. — N.  S.,  387,  that  a  certificate 
thus  filed  is  in  due  season. 

The  question  of  real  difficulty,  however,  in  the  present  case 
arises  from  the  circumstance  that  the  certificate  filed  was  un- 
true in  fact  to  the  knowledge  of  all  parties,  unless  it  falls  within 
the  saving  of  Section  45f^  of  the  code,  as  contained  in  the  amend- 
ment of  October  22d,  1902.  This  section  provides  that  **  money 
to  be  derived  from  lawfully  authorized  bonds  or  notes  sold 
and  in  process  of  delivery  shall,  for  the  purpose  set  forth  in  Sec- 
tion 45  of  this  act,  be  deemed  in  the  treasury  and  in  the  ap- 
propriate fund." 

With  much  ingenuity  and  plausibility  it  is  argued  on  behalf  of 
the  defendants  that  the  hindrances  to  municipal  improvements, 
sought  to  be  obviated  by  this  amendment  are,  on  the  one  hand, 
those  occasioned  by  the  necessity  of  prolonged  advertising  in 
the  case  of  the  sale  of  bonds,  and,  on  the  other  hand,  those  inci- 
dent to  the  practice  of  selling  municipal  notes  for  future  de- 
livery from  time  to  time  as  the  money  is  actually  needed  by  the 
city  for  disbursement  in  the  course  of  its  business,  thus  saving 
the  interest  on  premature  loans. 
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In  Other  words,  this  contention  assumes  that  in  two  distinct 
classes  of  cases  th-e  money  may  be  deemed  in  the  treasury  for 
the  purposes  of  Section  45,  viz.,  first,  when  bonds  have  been 
lawfully  authorized,  and  secondly,  when  notes  are  sold  and  in 
process  of  delivery. 

In  the  present  case  it  is  conceded  that  bonds  had  been  law- 
fully authorized,  but  they  were  not  sold  and  in  process  of  de- 
livery when  the  certificate  was  filed. 

It  is  claimed  by  plaintiff  on  the  other  hand,  that  the  two 
qualifying  phrases  ** lawfully  authorized"  and  **sold  and  in 
process  of  delivery''  apply  to  bonds  and  notes  alike. 

The  city  solicitor,  however,  took  the  former  view,  and  so  ad- 
vised the  board  of  public  service,  at  their  request,  before  the 
contract  was  let.  He  is  by  law  made  th's-  legal  adviser  of  that 
body,  and  they  acted  in  good  faith  in  accordance  with  his 
view.  The  asphalt  company,  as  we  find,  likewise  acted  in  good 
faith  upon  a  similar  interpretation  of  the  statute. 

There  was  no  actual  fraud.  Section  45  was  literally  com- 
plied with.  The  only  question  remaining,  is  whether  construc- 
tive fraud  can  be  predicated  of  this  erroneous  interpretation 
of  the  statute,  if  it  was  erroneous.  We  do  not  find  it  necessary 
to  construe  Section  45a  further  than  to  say  that  it  is  fairdy 
open  to  either  interpretation,  and  we  can  not  hold  that  the  par- 
ties were  bound  to  interpret  it  correctly  at  their  peril. 

They  were  entitled,  under  the  circumstances,  to  rely  upon  the 
literal  compliance  with  Section  45.  The  fact  that  the  certifi- 
cate filed  in  accordance  with  that  section  might  possibly  prove 
to  be  false,  when  the  parties  in  good  faith  and  upon  legal  ad- 
vice, provided  for  by  law,  believed  it  to  be  true,  is  not  suflfi-i 
cient  to  sustain  the  charge  of  fraud  and  thereby  invalidate 
this  contract.     The  petition  will  therefore  be  dismissed. 

D.  J,  Nye,  for  plaintiff. 

E.  G.  &  H.  C,  Johnson,  W.  B.  Johnston  and  F.  M.  Stevens, 
for  defendants. 
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INJURY  TO  A  PASSENGER  BY  A  DERAILMENT. 

[Circuit  CJourt  of  Lorain  County.] 

The  Cleveland  &  Southwestern  Traction  Company  v. 
•  Theodore  D.  Ward. 

Decided,  May  8,  1905. 

Evidence— That  the  one  Injured  has  a  Family— And  as  to  an  Old 
Break  in  a  Car  Wheel— Negligence— Speed  of  Car— Flat  Wheel 
—Care  in  Providing  Safe  Wheels— Charge  of  Court— Proximate 
Cause — Earning  Power — Verdict  not  Excessive. 

1.  The  admission   of  evidence  that  one,   suing   for   damages  because 

of  an  injury,  has  a  family  does  not  constitute  reversible  error, 
when  the  court  instiucts  .the  jury  t'hat  no  damages  should  be 
allowed  because  the  plaintiff  is  married  or  has  a  family. 

2.  Testimony  to  the  effect  that  a  break  in  a  car  wheel  was  an  old 

break,  is  not  rendered  incompetent  because  the  appearance  of 
•the  iron  was  not  described. 

3.  An  allegation  of  negligence  in  running  a  car  at  a  high  rate  of  speed 

provides  a  sufficient  basis  for  testimony  to  the  effect  that  the 
wheels  bumped  on  the  rails  as  the  car  ran. 

4.  A  charge,  such  as  the  one  given  in  the  case  at  bar,  with  reference 

to  the  care  required  of  an  interurban  railway  company  to  avoid 
the  use  of  cracked  or  imperfect  car  wheels,  properly  states  the 
law;  and  the  definition  of  proximate  cause  is  also  sufficiently 
accurate. 

5.  While  it  would  be  eminently  proper  to  charge  a  jury  to  the  effect 

that,  in  the  absence  of  evidence  as  to  the  earnings  of  the  plaintiff, 
the  jury  may  use  their  common  knowledge  as  to  what  persons 
similarly  employed  are  accustomed  to  earn,  yet  a  refusal  to  give 
such  a  chaige  does  not  cons.titute  error. 
G.  A  verdict  of  $4,000  to  a  laboring  man,  flfty-six  years  of  age,  who 
has  sometimes  worked  on  a  farm  and  sometimes  driven  a  team, 
and  who  has  been  permanently  injured  by  the  derailment  of  an 
Interurban  car  upon  which  he  was  a  passenger,  is  not  so  high 
as  to  indicate  passion  or  prejudice  on  the  part  of  the  juiy. 

]\L\RviN,  J.  (orally) ;  Winch,  J.,  and  Henry,  J.,  concur. 

The  case  of  The  Cleveland  &  Rju thwestern  Traction  Com- 
pany against  Theodore  D.  Ward  :s  :i  proceedinp:  m  error, 
brought  here  for  the  purpose  of  revorsinu:  the  judirnient  of  the 
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court  of  common  pleas.  The  parties  here  are  reversed  from 
what  they  were  in  the  court  of  common  pleas. 

Ward  was  a  passenger  on  car  No.  65  of  the  traction  company, 
which  left  Oberlin  westerly  at  a  little  after  five  o'clock  on  the 
evening  of  February  26,  1903.  The  car  was  derailed  some  dis- 
tance west  from  Oberlin  and  Ward  was  injured.  A  suit  was 
brought  by  Ward  to  recover  for  those  injuries.  The  petition 
charges  that  the  derailment  was  caused  by  the  negligence  of  the 
railroad  company,  and  that  such  negligence  consisted  of  two 
things;  that  one  of  the  wheels  under  the  car  on  which  Ward 
was  a  passenger  was  cracked  and  unsound,  and  that  by  reason 
thereof  it  broke,  causing  the  derailment;  and  that  the  ear  was 
run  at  an  excessive  rate  of  speed,  which  contributed  to  the 
derailment. 

The  evidence  shows  that  immediately  after  the  accident  an 
examination  was  made,  and  that  the  front  wheel  on  the  right 
side  of  the  forward  truck  was  broken  off.  This  wheel  was  of 
iron;  it  had  openings  in  it  between  the  outer  rim  and  the  hub, 
and  th«  iron  part  of  the  wheel,  bounded  by  the  rim  and  hub 
and  these  openings  were  spoken  of  by  the  witnesses  as  spokes; 
one  of  these  spokes  was  broken  off  and  the  rim  broken  off  either 
side  of  such  spoke  so  that  a  considerable  section  of  the  rim  was 
entirely  broken  out. 

This  may  have  been  the  cause  or  it  may  have  been  the  result 
of  the  derailment. 

On  the  part  of  the  plaintiff  below  it  was  urged  that  it  was 
the  immediate  cause  of  this  derailment,  and  was  occasioned  by 
the  negligence  of  the  company  in  not  having  a  proper  wheel  on 
this  truck. 

The  trial  resulted  in  a  verdict  and  judgment  for  the  plaintiff 
below,  and  proper  proceedings  were  had  to  bring  the  case  here. 

One  of  the  exceptions  made  by  the  plaintiff  in  error  is,  that 
the  plaintiff  below  was  permitted  over  the  objection  of  the  de- 
fendant below  to  answer  this  question — the  plaintiff  having  first 
testified  to  the  fact  of  his  injury,  the  car  being  derailed  and  the 
like,  and  that  he  was  fifty-six  years  of  age;  he  was  asked:  **Are 
you  married?    A.  I  am.*'    **Q.  Children T'    Here  objection  was 
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was  made  by  counsel  for  the  defendant.  He  answered,  **I  have 
one."  An  exception  was  taken  to  each  of  these.  Objection  was 
not  made  to  the  first  question,  but  an  exception  was  taken,  so 
that  the  plaintiff  in  error  is  entitled  to  have  this  considt-red. 

Of  course  the  fact  of  whet'her  this  man  was  married  or  single 
could  have  no  bearing  whatever  on  his  right  to  recover,  or  on 
the  amount  which  he  should  be  permitted  to  recover.  The  fact 
that  he  was  a  father  could  have  no  bearing  on  that  whatever. 

It  is  urged,  however,  on  the  part  of  the  defendant,  that 
though  technically  these  answers  would  have  constituted  no  part 
of  the  plaintiff's  case  nor  in  any  wise  affect  his  right  to  re- 
cover, that  they  were  not  prejudicial  to  the  railroad  company ; 
that  the  fact  of  his  being  married  would  have  come  out,  as  it 
did,  later  on,  by  his  saying  he  visited  at  some  place  with  his 
wife,  or  perhaps  that  his  wife  took  care  of  him  in  his  sickness. 
Nothing  came  out  about  the  child.  But  still,  if  this  was  an  error, 
that  fact,  if  it  came  out  any  other  way,  can  not  help  it  any. 
But  the  court  in  its  charge  to  the  jury,  at  paere  320,  took  away, 
as  we  think,  any  possible  injury  that  could  come  or  prejudice 
that  could  come  to  the  plaintiff  in  error  by  the  admission  of 
this  evidence.  The  court  said:  **If  the  plaintiff's  ability  to 
labor  and  earn  money  has  been  impaired  by  reason  of  the  in- 
juries complained  of,  that  circumstance  may  be  considered ;  but 
no  d-amage  should  be  allowed  because  the  plaintiff  is  married  or 
has  a  family.*' 

We  think  with  that  charge,  taking  from  the  jury  any  con- 
sideration as  to  the  family,  that  there  was  no  prejudice  to  the 
plaintiff  in  error  in  the  ruling  on  this  question. 

The  first  witness  introduced  was  a  man  by  the  name  of  Kear- 
ins,  who  was  the  motorman  on  the  car  which  was  derailed— car 
65.  He  testified  as  to  the  accident,  and  as  to  the  position  of 
things,  the  car  and  trucks  and  the  like  after  the  car  was  derailed 
and  thrown  over  on  its  side,  and  then  that  he  made  an  examina- 
tion of  the  broken  wheel,  and,  by  the  way,  he  examined  it  with  a 
lantern,  for  it  was  dark  when  this  accident  occurred,  and  on 
page  12  he  testified  over  objectio  that  the  break  in  the  spoke  was 
black,  showed  where  it  had  rubbed  together,  and  was  shining. 
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And  then  further  along  he  was  permitted  to  testify  that  it  was 
an  old  break.  Not  only  was  this  witness  permitted  to  testify 
this  was  an  old  break,  but  a  number  of  other  witnesses  where 
objections  were  made. 

It  is  urged  on  the  part  of  the  plaintiff  in  error  here,  that  the 
court  erred  (as  is  shown  on  page  13)  by  permitting  this  witness 
to  testify  that  one  of  the  wheels  had  a  flat  side,  that  is,  that  the 
circumference  was  not  a  complete  circle,  or  rather  the  boundary 
a  complete  circle,  that  the  circumference  did  not  completely 
surround  a  circle,  but  that  it  was  flat  on  one  side.  An  examina- 
tion of  the  record  shows  the  court  took  that  out,  not  only  at 
that  place  but  evciry  other  place  where  attention  was  called  to 
it;  no  witness  was  permitted  to  testify  that  there  was  any  flat- 
ness to  any  one  of  the  wheels  of  this  car.  But  he  was  permitted 
to  testify  this  was  an  old  break  and,  as  I  said,  other  witnesses 
were  permitted  to  testify  to  the  same  thing.  It  is  said  that  this 
is  error,  that  the  witness  should  only  have  been  permitted  to 
testify  as  to  how  it  looked,  what  its  appearance  was,  and  leave 
it  to  the  jury  to  say  whether  it  was  an  old  break  or  not;  that 
testimony  related  to  the  break  of  the  spoke  and  one  of  the 
breaks,  at  least  in  the  rim  of  the  wheel;  and  some  of  the  wit- 
nesses, I  think  Kearins  is  one,  testified  as  to  the  appearance  of 
the  break,  saying  it  was  an  old  break,  both  in  the  rim  and  spoke. 

We  think  there,  was  no  error  in  admitting  this  evidence,  any 
more  than  there  would  be  in  admitting  evidence  that  one  ap- 
peared to  be  an  elderly  man;  one  could  hardly  be  expected  to 
say  how  many  wrinkles  there  was  in  the  face,  how  gray  his  hair 
was,  but  the  general  result;  one  looks  over  a  man  and  says 
that  is  an  elderly  man  or  that  is  a  young  man ;  one  looks  at  a 
house  and  is  able  to  say  from  its  looks  whether  it  has  been  re- 
cently painted,  or  has  been  painted  a  long  time;  and  a  matter  of 
common  knowledge  is  the  looks  of  iron  which  has  been  broken 
for  a  long  time,  without  going  into  details  as  to  just  how  it 
appeared  on  the  surface,  on  the  face.  We  think  it  was  permis- 
sible for  witnesses  to  testify  there  was  an  old  break  in  the  wheel. 

Kearins  was  permitted  to  testify  and  so  were  other  witnesses 
that  one  of  the  wheels  bumped  along  on  the  rail  as  it  ran ;  that 
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there  was  a  bumping  motion  of  the  car;  several  witnesses  were 
permitted  to  testify  to  that. 

It  is  urged  that  that  was  error,  because  it  is  said  that  that 
tended  to  show  that  there  was  a  flat  place  on  the  rim  of  this 
wheel  or  on  the  circumference  of  this  wheel,  and  no  negligence 
was  charged  on  that  account. 

We  think  it  wag  competent  to  show  how  this  car  was  running; 
negligence  was  charged  as  to  the  rapidity  with  which  the  car 
was  moving,  and  the  bumping  may  have  borne  on  that. 

But  whether  or  not  it  would  be  admissible  on  that  ground,  if 
one  of  the  wheels  was  bumping  along  as  it  ran,  it  might  have  a 
tendency  to  cause  that  old  break  in  the  wheel  to  become  a  new 
break — or  might  have  a  tendency  to  cause  that  wheel  to  break, 
which  is  charged  was  negligently  allowed  to  be  on  the  car.  We 
think  it  is  admissible  in  the  same  way  it  would  be  admissible  to 
show  there  was  a  bend  in  the  road,  a  sudden  bend  in  the  road 
at  the  place  of  the  break;  no  negligence  charged  and  no  negli- 
gence would  exist  because  of  the  fact  there  was  a  bend  in  the 
road,  but  in  describing  the  situation  at  the  time  of  the  accident, 
and  the  fact  that  the  wheel  broke,  we  think  it  would  be  entirely 
competent  to  show  that  there  was  a  bend  in  the  road  at  that 
place,  as  tending  to  show  that  the  breaking  of  the  wheel  was  the 
cause,  not  the  result  of  the  accident. 

Exception  is  taken  to  the  action  of  the  court  in  reference  to 
the  charge,  and  requests  which  were  made  by  the  defendant 
below  to  charge ;  but  we  think  that  the  court  gave  every  one  of 
the  requests  that  should  have  been  given.  The  fourth  request 
which  was  aisked  was  given,  and  that  reads: 

** While  the  defendant  is  bound  to  exercise  the  highest  degree 
of  care  and  diligence  in  providing  a  car,  safe  in  all  its  machinery 
and  wheels,  yet  if  the  defendant  is  not  a  manufacturer  of  the 
car  wheels  which  it  used  under  car  65,  at  the  time  of  the  injury 
to  plaintiff,  and  used  the  proper  care  in  the  purchase  and  in- 
spection of  the  said  wheels,  and  purchased  the  same  from  a 
competent  and  reliable  manufacturer  and  carefully  inspected 
the  wheel  which  broke,  on  the  day  in  question,  a  reasonable  time 
before  the  plaintiff  became  a  passenger  on  said  ear,  it  is  not  lia- 
ble for  any  injury  resulting  from  any  hidden  or  latent  defect 
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in  said  wheel  which  it  could  not  have  discovered  and  provided 
against  in  the  exercise  of  due  care  and  diligence.'* 

The  ninth  request  was  refused ;  but  we  think  that  every  propo- 
sition of  law,  which  was  proper  to  be  given,  which  is  embodied  in 
the  ninth  request,  is  covered  by  the  fourth  request  which  was 
given.     The  ninth  reads: 

*'If  the  defendant  used  proper  care  in  the  purchase  of  the 
wheel  in  question,  and  carefully  inspected  it  before  it  was  used 
on  the  day  the  accident  occurred,  and  such  inspection  disclosed 
no  defect  in  said  wheel,  and  said  wheel  had  been  purchased  from 
a  competent  and  responsible  manufacturer,  then  the  defendant 
is  not  liable  for  an  injury  oceurring  to  plaintiff  from  hidden 
defects  in  said  wheel  which  it  could  not  and  did  not  discover  in 
the  exercise  of  due  care  and  diligence.'* 

There  .was  no  occasion  for  the  court  to.  repeat  what  had  al- 
ready been  given  in  the  fourth. 

Complaint  is  made  that  the  court  did  not  give  the  eighth  re- 
quest, which  reads: 

**That  should  they  find  that  plaintiff  is  entitled  to  a  verdict, 
then  in  arriving  at  the  amount  to  be  given  him,  one  of  the  things 
from  which  the  said  amount  shall  be  determined  is  the  sum  he 
earned  theretofore;  and  if  there  is  no  testimony  as  to  the  sum 
he  had  theretofore  earned,  the  jury  may,  in  arriving  at  said 
amount,  use  their  common  knowledge  of  what  men  earned  who 
did  su<Ji  work  as  the  testimony  shows  the  plaintiff  did." 

The  testimony  shows  that  the  man  was  a  laborer;  he  worked 
sometimes  at  farm  work,  and  drove  team  and  the  like;  but  no 
evidence  was  introduced  as  to  his  earning  capacity,  except  as 
that  comes  from  the  common  knowledge  of  what  that  kind  of 
men  earn.  • 

It  would  have  been  eminently  proper  to  have  given  this  re- 
quest, but  we  think  there  was  no  error  in  refusing  it. 

One  of  the  cases  cited  is  Fisher  et  al  v.  Janson,  21  N.  E.,  598. 
Another  the  case  of  Baker  v.  Manhattan  R.  li.  Co.,  118  N.  Y., 
533.  Baker,  the  plaintiff,  was  a  young  woman,  a  teacher  in  the 
schools  and  of  music.  The  evidence  showed  that  she  was  in- 
jured, and  that  she  was  unable  to  use  her  hand  on  the  piano  as 
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she  had  done,  and  that  she  was  deprived  of  her  income  as  a 
teacher  in  the  school  for  some  time;  but  no  evidence  was  intro- 
duced tending  to  show  what  she  earned,  either  as  a  teacher  of 
music  or  a  teacher  in  the  schools.  The  court  of  appeals  held  that 
nothing  should  have  been  allowed,  because  there  was  no  evidence 
of  wh«t  her  earning  capacity  was.  But  that  is  not  claimed  here ; 
this  request  reads : 

**Then  in  arriving  at  the  amount  to  be  given  him,  one  of  the 
things  from  which  said  amount  shall  be  determined  is  the  sum  he 
earned  theretofore." 

In  the  case  of  Murry  v.  Missouri  Pac.  Ry,  Co.,  13  Southwest- 
em  Reporter,  page  817,  the  second  clause  of  the  syllabus  recites 
some  facts,  to-wit:  That  a  man  was  injured  and  that  the 
women  in  his  family  took  care  of  him,  nursed  him,  and  no 
evidence  was  introduced  tending  to  show  what  that  service  was 
worth;  but  the  court  said  that  it  was  proper  for  the  jury  to 
consider,  just  what  was  asked  to  be  considered  here,  their  knowl- 
edge of  what  such  things  were  worth.  But  in  the  opinion  the 
court  used  this  language : 

**  Jurors  may  well  be  presumed  to  be  reasonably  familiar  with 
the  value  of  such  services  (that  is,  the  services  of  these  women 
who  nursed  the  man  in  their  own  family),  and  they  may  meas- 
ure the  same  by  their  own  knowledge  and  experience." 

Although  it  would  have  been  proper  to  give  the  request,  it 
was  not  error  to  refuse  it.  Jurors  need  not  be  instructed  in 
what  they  are  presumed  to  know. 

Complaint  is  made  of  the  di^finition  of  proximate  cause  given 
in  the  charge.  The  definition  complained  of  is  found  on  page 
319  of  the  bill.    The  court  said : 

**By  the  term  proximate  cause  is  meant  that  which  naturally 
and  probably  caused  the  injury." 

Perhaps  complaint  would  not  be  made  if  the  definition  had 
ended  here,  but  this  is  added,  **that  is,  the  cause  which  leads  up 
to  or  might  naturally  be  expected  to  produce  the  result." 

The  diificulty  with  that,  and  there  is  a  difficulty  with  it,  is, 
that  the  court  said    that  the  proximate  cause  was  that  cause 
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which  might  naturally  be  expected  to  produce  the  result.  It 
must  have  produced  the  result.  It  is  that  cause  which  did 
produce  the  result,  the  court  had  before  said  that,  and  he  says 
**or  that  might  naturally  be  expected  to  produce  the  result." 
He  limited  that  a  little  too  much  for  the  defendant ;  for  whether 
it  might  naturally  be  expected  to  produce  the  result  or  not,  if  it 
is  the  cause  which  did  produce  the  result,  then  it  is  the  proxi- 
mate cause.    If  it  is  that  which  immediately  produced  it. 

But  in  any  event  there  was  nothing  to  the  prejudice  of  the 
defendant  below  in  that  definition  of  proximate  cause.  If  it 
read,  **by  the  term  proximate  cause  is  meant  that  which  natur- 
ally and  probably  caused  the  injury,"  then  that  language 
** which  might  naturally  be  expected  to  produce  the  result," 
there  would  be  error;  but  he  says,  **It  is  that  cause  which  pro^ 
duced  the  result,"  not  a  thing  which  does  not  turn  out  to  be  a 
cause,  but  might  have  been ;  so  there  was  no  error  in  the  charge 
in  this  regard. 

Complaint  is  also  made  of  this  language  in  the  charge: 

**If  you  find  that  said  wheel  had  been  so  cracked  or  broken 
for  some  time  before  the  accident,  and  that  said  defect  was  in 
such  a  place  and  of  such  a  nature,  that  it  could  have  been  dis- 
covered by  the  defendant,  by  a  most  careful  and  thorough  in- 
spection of  said  wheel,  then  you  would  be  justified  in  finding 
that  the  defendant  was  negligent  in  that  particular." 

Now  it  is  said  this  required  more  of  the  defendant  than  ought 
to  be  rexiiuired.  It  is  conceded  that  the  defendant  was  bound  to 
use  the  highest  degree  of  care,  both'  in  providing  machinery  and 
in  conducting  the  business,  that*  is  conceded  in  the  fourth  re- 
quest made  by  the  defendant  below,  which  has  already  been 
read.  And  certainly  to  make  a  most  thorough  inspection  is  not 
using  a  higher  degree  than  the  highest  degree  of  care.  And  the 
defendant  below  had  requested  this  to  be  charged,  and  the  court 
charged  it:  ** While  the  defendant  is  bound  to  exercise  the  high- 
est degree  of  care  and  diligence  in  providing  a  car,  safe  in  all 
its  machinery  and  wheels,"  etc.  Now  it  is  said  it  is  requiring 
more  than  that  to  require  a  most  rigid  inspection.  We  do  not 
think  so.  We  think  it  does  not  require  a  higher  degree  than 
the  highest  degree. 
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It  is  urged  the  verdict  was  for  too  much.  The  damages  al- 
lowed was  for  $4,000.  The  man  is  permanently  injured;  the 
verdict  is  not  so  high  as  to  indicate  that  the  jury  was  governed 
by  bias  or  prejudice  in  allowing  that  much,  and  the  judgment 
is  affirmed. 

C  W.  Collister  and  E,  G.  &  H.  C.  Joh^ison,  for  plaintiff  in 
error. 

Skiles,  Green  &  Skiles  and  Lee  Stroup,  for  defendant  in  error. 


FALSE  P1LET£NSKS  IN  SECURING  PAYMENT  OF  A  DRAFT. 

[Circuit  Court  of  Summit  County.] 

Charles  A.  Semler  v.  The  State  op  Ohio. 

Decided,  April.  1905. 

Criminal  Law — FaUe  Pretenses — By  a  Note  Broker  Who  Procured  the 
Cashing  of  a  Draft — By  Representing  that  Its  Payment  Had  Been 
*' Arranged  For** — Checks  and  Drafts  and  What  They  Import — 
Qualifying  Verbal  Representations — The  False  Pretense  Charged 
and  the  False  Pretense  Proved. 

1.  A  jury  might  well  conclude  from  the  facts  and  testimon^^  disclosed 

In  this  case,  that  the  cashier,  who  cashed  the  worthless  draft  pre- 
sented by  the  defendant,  was  induced  so  to  do  by  the  represen- 
tation that  payment  of  the  draft  had  been  arranged  for,  rather 
than  from  trust  and  confidence  in  the  defendant  arising  from  a 
long  course  of  similar  dealings. 

2.  A  draft  upon  a  bank,  payable  upon  demand,   is  indistinguishable 

from  a  check,  and  either  a  draft  or  a  check,  considered  alone,  im- 
ports a  representatiom  that  the  drawer  has  funds  to  meet  it. 

3.  Where  the  false  pretense  proved  was  a  different  false  pretense  from 

the  one  charged,  as  a  majority  of  the  court  find  to  have  been  the 
fact  in  this  oase,  a  Judgment  of  conviction  must  be  reversed,  not- 
withstanding the  aggravated  nature  of  the  offense  committed. 

Henry,  J.;  Marvin,  J.,  concurs;  Winch,  J.,  dissents. 
Error  to  the  Court  of  Common  Pleas  of  Summit  County. 
This  is  a  proceeding  in  error  prosecuted  by  Charles  A.  Semler 
to  reverse  a  verdict  and  judgment  of  conviction  rendered  against 
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him  at  the  October,  1904,  Term  of  the  Court  of  Common  Pleas 
of  Summit  County  in  the  trial  of  an  indictment  for  obtaining 
money  by  false  pretenses. 

The  indictment  charges  that  on  January  23,  1902,  Semler  pre- 
sented to  Lorenzo  D.  Brown,  as  assistant  cashier  of  The  Second 
National  Bank  of  Akron,  a  certain  draft,  reading  as  follows: 

'*  $5,000.00.  Akron,  Ohio,  Jan.  23,  1902. 

**0n  demand  pay  to  the  order  of  The  Second  National  Bank, 
of  Akron,  five  thousand  dollars. 

**To  First  National  Bank,  Sharon,  Pa. 

"Chas.  a.  Semler." 

The  indictment  further  charges  that  he  falsely  represented  to 
Brown  that. he  then  had  on  deposit  in  the  First  National  Bank,  of 
Sharon,  Pennsylvania,  a  large  amount  of  money,  to-wit,  five 
thousand  dollars,  which  he  had  a  right  to  draw  out  by  draft  in 
the  ordinary  mode,  and  that  Brown,  believing  said  representa- 
tion to  be  true,  cashed  the  draft  at  Semler 's  request  on  the  faith 
thereof. 

Semler 's  motion  for  a  new  trial  was  overruled,  a  bill  of  ex- 
ceptions was  duly  perfected  exhibiting  all  the  evidence,  and  pe- 
tition in  error  filed  in  this  court.  The  error  complained  of  is 
that  the  evidence  fails  to  show  that  he  made  the  fa>e  pretense 
charged  in  the  indictment. 

An  examination  of  the  testimony  discloses  that  Semler  was  a 
note  broker;  that  he  had  formerly  been  employed  by  the  First 
National  Bank,  of  Akron;  that  both  during  and  after  his  em- 
ployment, he  had  been  in  the  habit  of  making  drafts  for  large 
amounts  and  having  them  cashed  or  placed  to  his  credit  at  this 
bank,  and  that  he  thus  acted  in  the  transaction  of  his  business  as 
a  note  broker.  On  January  23,  1902,  the  Second  National  Bank 
of  Akron  held  for  collection  a  note  in  the  sum  of  five  thousand 
dollars  made  by  the  Cleveland  Window  Glass  Company,  and 
Semler  called  at  the  bank  to  take  it  up.  He  told  Brown,  the 
assistant  cashier,  that  he  had  **  another  note  to  take  up  of  the 
same  amount  at  another  bank.*'  lie  procured  the  blank  drafts 
from  Brown  and  filled  them  out  for  fiv^  thousand  dollars  each  in 
the  form  already  described,  remarking  that  he  had  **  arranged 
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for  the  notes  in  another  place.''  lie  gave  Brown  both  drafts, 
one  to  cover  the  note  which  was  there  held  for  collection,  and  the 
other  to  be  cashed  for  the  purpose  of  taking  up  the  other  note 
at  the  other  bank,  lie  told  Brown  that  the  draft  had  been  "ar- 
ranged for,"  and,  at  his  request,  Brown  gave  him  five  thousand 
dollars  in  currency  and  the  note  which  they  held  for  collection, 
and  with  the  money  Semler  absconded,  both  drafts  being  after- 
wards returned  unpaid. 

Brown  testifies  that  he  can  not  tell  whether  or  not  he  would 
have  let  Semler  had  the  money  if  no  verbal  representations  had 
been  made ;  he  had  frequently  cashed  Semler 's  drafts  before ;  but 
this  time  Semler  said  they  had  been  ** arranged  for,"  and  he  re- 
lied on  that  statement.  If  he  had  known  that  Semler  had  no 
money  in  the  Sharon  bank  he  says  he  would  not  have  cashed 
the  draft. 

The  cashier  of  the  Sharon  bank  testifies  that  Semler  had  no 
money  in  their  bank  at  that  time,  neither  had  he  made  any  **  ar- 
rangements" with  them  in  regard  to  these  drafts. 

Semler's  counsel  contend,  first,  that  the  evidence  shows  that 
Brown  did  not  rely  upon  any  representation  made  by  Semler, 
but  that  he  cashed  his  draft  merely  because  he  reposed  trust  and 
confidence  in  him  from  a  long  course  of  similar  dealings.  With- 
out stopping  to  discuss  this  contention  at  length,  we  are  content 
to  say  that  our  examination  of  the  evidence  leads  us  to  believe 
that  a  jury  might  conclude  the  contrary  from  the  facts  and 
testimony  as  above  described. 

A  second  contention  by  plaintiff  in  error  is  that  the  draft,  as 
such,  could  not  of  itself  amount  to  a  representation  that  Semler 
had  money  on  deposit  wherewith  to  meet  it ;  that  a  check  imports 
such  a  representation,  but  a  draft  does  not,  and  that  the  char- 
acteristics which  distinguish  this  instrument  as  a  draft  are  its 
form,  in  that  it  was  made  payable  expressly  on  demand;  its  be- 
ing drawn  on  a  bank  in  another  state  and  not  on  a  bank  in  this 
state,  and  Semler  being  known  to  reside  and  to  keep  his  commer- 
cial account  here  and  not  there ;  and,  finally,  the  instrument  be- 
ing considered  and  called  a  draft  by  the  parties  themselves  and 
by  bankers  generally.    We  think,  however,  in  view  of  the  def- 
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initions  of  these  terms,  ** draft"  and  ** cheek/'  in  the  negotiable 
instruments  law  (95  O.  L.,  187),  declaratory  as  it  is  in  the  main 
of  the  common  law  upon  that  subject,  and  especially  in  view  of 
the  discussion  of  the  terms  ** check'*  and  "draft"  in  the  case  of 
Oyster  d-  Fish  Co.  v.  Bamk,  51  O.  S.,  106,  109,  that  a  draft  upon 
a  bank,  payable  on  demand,  is  indistinguishable  from  a  check, 
and  that  either,  considered  alone,  imports  a  representation  that 
the  drawer  has  funds  to  meet  it. 

A  third  contention  made  on  behalf  of  the  plaintiff  in  error 
presents  to  our  mind  a  far  more  serious  question,  namely,  that 
the  verbal  representation  made  by  Semler  so  far  qualified  the 
representation  which  his  draft  alone  would  imply  as  to  render 
the  latter  incapable  of  amounting  to  a  representation  that  he 
actually  had  five  thousand  dollars  of  money  on  deposit  in  the 
Sharon  bank  wherewith  to  meet  it.  The  latter  is  the  false  rep- 
resentation which  the  indictment  charges  him  with  making.  The 
representation  which  he,  in  fact,  made  consists  of  whatever  the 
draft  itself  implied  when  considered  in  connection  with  his  state- 
ment that  it  had  been  ** arranged  for"  and  in  view  of  all  the 
circumstances  surrounding  it.  Let  us  suppose,  for  example, 
that  Semler  had  really  called  up  the  Sharon  bank  and  obtained 
its  promise  to  take  and  carry  the  Cleveland  Window  Glass  Com- 
pany 's  paper  to  the  amount  of  five  or  ten  thousand  dollars,  and 
to  honor  his  drafts  for  the  face  of  such  paper  when  so  placed 
with  them.  No  deposit  of  money  in  Sharon  would  on  this  sup- 
position be  either  necessary  or  contemplated.  But  would  it  not 
in  such  case  be  strictly  true  that  the  drafts  had  been  arranged 
for,  and  is  it  not  altogether  likely  that  some  such  arrangement 
was  the  idea  really  conveyed  by  Semler 's  words  and  conduct  to 
Brown's  mind,  instead  of  the  notion  of  an  actual  cash  deposit 
by  Semler  in  the  Sharon  bank? 

It  is  perfectly  true  that  Semler 's  representation,  even  as  thus 
interpreted,  was,  under  the  evidence  in  this  case,  just  as  much  a 
false  pretense  as  the  one  with  which  the  indictment  in  fact 
charges  him,  but  is  the  false  pretense  that  is  proved  here  the 
same  false  pretense  as  the  one  that  is  charged,  or  is  it  a  distinct 
and  different  one? 
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The  cashier  of  the  Sharon  bank  illustrates  this  distinction 
clearly  when  he  testifies  in  one  place  that  on  January  23,  1902, 
Semler  had  no  funds  in  his  (the  cashier's)  bank;  and  in  an- 
other place  testifies  further  to  the  fact  that  ** there  was  no  'ar- 
rangement' made  with  our  bank." 

If  the  indictment  had  charged  that  Semler  falsely  represented 
that  he  had  ** arranged''  with  the  Sharon  bank  to  honor  the 
draft,  there  would  be  no  difficulty ;  nor,  the  indictment  being  as  it 
is,  would  any  embarrassment  arise  if  the  import  of  the  draft  it- 
*self  had  not  been  qualified  by  Semler 's  oral  statement.  Was  that 
import  contradicted,  or  was  it  merely  weakened,  by  the  oral 
statement;  or  was  it  rather  an  alternative  representation  that 
that  he  had  the  money  to  meet  the  draft  on  deposit,  or  else  that 
he  had  arranged  with  the  drawee  to  honor  it  anyway  ? 

We  are  all  of  the  opinion  that  the  evidence  in  this  case  clearly 
shows  that  the  offense  of  obtaining  money  by  false  pretenses  was 
committed  by  Semler,  and  that,  too,  under  peculiarly  aggravated 
circumstances,  which,  so  far  from  commending  him  to  the  len- 
iency of  the  court,  must  invoke  rather  the  law's  unmitigated 
penalty  upon  him;  but  a  majority  of  the  court  find  themselves 
unable  to  take  any  other  view  of  the  ffcts  in  evidence  and  the 
law  applicable  to  this  case  than  that  the  offense  proved  is  not 
the  one  charged;  and  we,  therefore,  hold  that  the  judgment  of 
the  court  below,  being  contrary  to  law,  must  be  and  it  is  reversed 
for  error  in  refusing  the  motion  for  a  new  trial,  and  the  cause 
is  remanded  to  the  court  of  common  pleas  for  further  proceed- 
ings according  to  law. 

Rogers,  Rowley,  Bradley  <fe  Rockwell,  for  plaintiff  in  error. 

II,  Af.  Hagelbarger,  Prosecuting  Attomwy,  and  W,  E.  Sla- 
baugh,  for  defendant  in  error. 

Winch,  J. 

1  dissent  in  this  case  for  the  reason  that  I  believe  thai  the  pre- 
tense really  made  by  the  accused  when  he  said  he  had  arranged 
for  the  drafts  was  a  matter  to  be  determined  by  the  jury  from 
the  circumstances  connected  with  the  uttering  of  the  words,  the 
conduct  of  the  accused,  his  past  relations  with  the  bank,  and  all 
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the  pertinent  facts  of  the  case.  The-  jury  having  found  that  he, 
in  fact,  meant  that  he  had  money  on  deposit  at  Sharon,  it  would 
seem  that  it  is  not  for  us  to  say  that  he  might  have  meant  some- 
thing else. 

It  is  to  be  regretted  that  the  prosecutor,  having  asked  a  com- 
petent witness  the  meaning  among  bankers  of  the  words  **  ar- 
ranged for,'*  when  used  as  in  this  case,  subsequently  withdrew 
the  question  and  it  remained  unanswered.  Had  this  question 
been  answered  there  would  have  been  no  trouble  or  uncertainty 
in  arriving  at  a  conclusion  one  way  or  the  other  in  this  case. 


NECESSARIES  FURNISHED  TO  A  QUAKANTINED  FAMILY. 

[Circuit  Court  of  Franklin  County.] 

Aaron  Meily  v.  The  City  op  Columbus,  Ohio. 

Decided,   March,  1905. 

Municipal  Corporations — Necessaries  Furnished  to  Quarantined  Fam- 
ily— Contract  for,  not  in  Writing — Later  Act  Controls  Charter  Law 
— Special  Provision  Controls  a  General  Provision. 

A  petition  which  pleads  an  oral  oontract  with  a  board  of  health  for 
the  furnishing  of  necessaries  to  a  family  quarantined  on  account 
of  amall-pox  is  good  under  Section  2128,  et  seq.,  against  a  general 
demurrer. 

DusTiN,  J.;  Wilson,  J.,  and  Sullivan,  J.,  concur. 

Plaintiff  recovered  a  judgment  before  a  magistrate  for  $33 
and  costs  against  the  city  of  Columbus,  on  an  account  for  neces- 
saries furnished  a  family  residfent  in  the  city  during  the  time 
said  family  was  quarantined  for  small-pox,  in  January,  1903, 
pursuant  to  an  alleged  oral  contract  with  the  board  of  health 
of  said  city.  The  city  appealed  the  case  to  the  common  pleas 
court  where  a  demurrer  was  sustained  to  the  petition.  Plaintiff 
not  desiring  to  amend,  submitted  to  a  judgment  against  him 
for  costs,  and  brought  this  proceeding  to  reverse  the  judgment 
of  the  common  pleas  court,  alleging  error  in  sustaining  said 
demurrer. 
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The  demurrer  was  evidently  sustained  upon  the  theory  that 
the  contract,  to  be  valid,  should  be  in  writing,  pursruant  to  the 
requirement  of  Section  63  of  the  Charter  Law  of  the  city  passed 
March  7,  1893,  and  found  in  90  O.  L.,  p.  147,  to-wit: 

**A11  contracts  shall  be  in  writing,  signed  and  executed  in 
the  name  of  the  city  by  the  head  of  the  appropriate  depart- 
ment and  approved  by  the  board  of  public  works  by  a  yea  and 
nay  vote  before  they  are  binding  upon  the  city.'* 

But,  later  (May  7,  1902),  the  Legislature  enacted  a  general 
law  regulating  boards  of  health,  and  prescribing  their  duties 
(95  O.  L.,  421),  of  which  Section  2128  provides  in  part  as  fol- 
lows: 

*'When  a  house  or  other  place  is  quarantined  on  account  of 
a  contagious  disease,  it  shall  be  the  duty  of  the  board  of  health 
having  jurisdiction  to  provide  for  all  persons  confined  in  such 
house  or  place,  food,  fuel,  and  all  other  necessaries  of  life, 
including  medical  attendance  and  nurses  when  necessary,  the 
expenses  so  incurred,  except  those  for  dnsinfection,  quarantine 
or  other  measures  strictly  for  the  protection  of  the  public,  when 
properly  certified  by  the  president  and  clerk  of  the  board  of 
health,  •  •  •  shall  be  paid  by  the  person  or  persons  quar- 
antined when  able  to  make  such  payment,  and  when  not,  by 
the  city,"  etc. 

By  Section  2138  of  the  same  act  it  is  made  the  duty  of  the 
city  council,  in  case  of  threatened  epidemic,  if  funds  are.  not 
otherwise  available,  to  borrow  money  to  meet  the  expenses  of 
the  board  of  health  and  **U'pon  application  and  certificate  from 
the  board  of  health,  to  pass  the  necessary  appropriation  ordi- 
nances to  pay  the  expenses  so  incurred  and  certified." 

It  is  averred  that  the  necessaries  were  furnished  pursuant 
to  contract,  that  the  account  has  been  certified  by  the  president 
and  clerk  of  the  board  of  health,  that  the  quarantined  family 
are  not  able  to  pay  and  that  denjand  has  been  made  of  the  city. 

This,  we  think,  makes  a  good  petition,  as  against  a  general 
demurrer. 

The  latter  act,  so  far  as  there  may  be  any  conflict  between  it 
and  the  charter  law,  governs.     It  would  govern  also  because  it  ^ 
is  a  special  provision  as  against  a  general  one;  and  because  a 
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contrary  construction  would  defeat  the  whole  purpose  of  the 
act. 

If  dealers  were  required  to  wait  for  a  written  contract  and 
the  passage  of  an  ordinance  appropriating  the  money  before 
furnishing  supplies  under  such  circumstances  with  any  assur- 
ance of  payment,  the  quarantined  family  might  die  of  starva- 
tion or  of  cold. 

If  food  and  fuel  were  not  forthcoming  as  needed,  the  family 
would  be  justified  in  breaking  the  quarantine  in  order  to  so- 
licit or  earn  a  living,  thus  spreading  infection  throughout  the 
city. 

The  very  emergencies  of  the  case  demand  prompt  and  ef- 
fective action  upon  the  part  of  the  board  of  health,  without 
awaiting  the  slow  processes  of  the  law  required  in  other  matters. 

The  judgment  of  the  common  pleas  court  will  therefore  be 
reversed  and  the  cause  remanded  with  instructions  to  overrule 
the  demurrer  to  the  petition. 

0.  H.  Hosier,  for  plaintiff. 

James  M.  Butler  and  David  T.  Keating^  for  defendant. 
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SPECIAL  BENEFITS  FROM  STREET  IMPROVEMENT. 

[Circuit  Court  of  Franklin  County.] 

Samuel.  Borgeb  et  al  v.  City  op  Columbus  et  al.* 

Decided,  March  25,  1905. 

Street— Improvement  of— Evidence  as  to  Special  Benefits  Conferred^ 
Inferences  from  Character  of  the  Improvement — And  Conduct  of 
Abutting  Owners. 

1.  There  can  be  no  doubt  that  the  improvement  of  a  street  with  the 

Hallwood  block  confers  a  special  benefit  on  the  abutting  property. 

2.  While  abutting  owners  are  not  thereby  estopped  from  challenging 

an  illegal  assessment,  the  fact  that  they  asked  that  the  improve- 
ment be  of  a  certain  character  and  the  contract  awarded  to  a  specie 
fled  company,  may  be  taken  as  evidence  that  they  were  aware 
of  the  cost  and  acquiesced  therein,  and  a  special  benefit  was 
thereby  conferred  on  their  property. 

DusTiN,  J. ;  Wilson,  J.,  and  Sullivan,  J.,  concur. 

Heard  on  appeal. 

Plaintiffs  in  their  petition  in  this  cause  admit  that  a  special 
benefit  accrued  to  their  respective  lots,  by  the  improvement  set 
forth  in  their  petition,  claiminof,  however,  that  it  did  not 
exceed  the  amount  of  $2.50  per  front  foot.  The  city,  by  its 
answer,  claims  that  the  assessment  is  not  in  excess  of  benefits. 

The  testimony  of  plaintiff's  witnesses,  with  one  exception,  is 
that  there  was  no  special  benefit  from  the  improvement.  That 
the  market  value  of  the  property  was  no  higher  after  than 
before  the  improvement,  whilst  that  of  the  city  is  that  the 
benefit  is  greater  than  the  assessment.  One  witness,  David 
Scolie,  for  defendant,  states  that  the  cost  was  too  great  in  his 
opinion,  but  the  benefits  were  $6  per  front  foot.  The  witnesses 
of  plaintiff  are  residents,  owners,  and  occupiers  of  the  property 
assessed,  whilst  those  called  by  the  city  are  residents  in  other 
parts  of  the  city,  not  owners  of  any  property  upon  State 
street,  and  mostly  persons  engaged  as  real  estate  agents.  All 
these,  with  the  exception  of  Scolie,   testified   that  the  special 

♦  Afflrmln«  Borger  v.  Columbus,  3  N.  P.— N.  S.,  261. 
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benefits  were  greater  than  the  assessments.  Upon  this  testi- 
mony the  court  is  asked  to  determine  the  amount  of  special 
benefits,  if  any,  to  the  property  from  the  improvement. 

Plaintiffs  contend  that  the  testimony  of  those  owning  prop- 
erty and  residing  upon  the  street  improved  are  for  this  reason 
entitled  to  more  credit,  being  the  better  judges  as  to  the  values 
of  their  property  before  and  after  the  improvement,  whilst  the 
city  contends  that  its  witnesses,  because  of  their  occupation  as 
real  estate  agents  and  wholly  disinterested  in  the  result  of  this 
cause,  are  the  better  judges,  and  hence  their  testimony  is  of 
greater  weight.  The  question  is  to  be  determined  from  all 
the  testimony  considering  the  interest  of  witnesses  along  with 
the  opportunities  of  knowing  the  matters  about  which  he  or 
they  are  called  upon  to  testify. 

First,  we  have  the  admission  of  plaintiffs  that  their  respective 
properties  are  benefited  at  least  $2.50  per  front  foot — one  of 
plaintiffs'  witnesses  testifies  it  amounts  to  about  $3  front  foot. 
Scolie,  who  owns  and  occupies  property  upon  the  street  that  is 
assessed,  considering  the  condition  of  the  street  before  the  im- 
provement, is  of  the  opinion  that  the  benefit  amounted  to  $6 
front  foot.  Several  witnesses  testify  that  following  the  comple- 
tion of  the  improvement  came  a  serious  depression  in  the  market 
value  of  real  estate;  that  the  property  upon  this  street  like  all 
other  real  estate  similarly  situated  in  the  city  was  affected  by 
the  depression;  that  there  was  but  little  or  no  demand  for  real 
estate  and  scarcely  any  sales  particularly  upon  this  street,  and 
hence  it  could  not  be  said  that  the  reason  why  owners  of  prop- 
erty upon  this  street  were  not  able  to  get  any  more  for  their 
property  after  than  before  the  improvement,  was  because  it 
was  not  benefited.  If  there  was  no  demand  because  of  the 
depression  in  prices,  the  improvement  could  not  create  a  de- 
mand. It  must  be  admitted,  as  it  is  in  this  case,  that  a  street 
improvement  of  this  character  is  a  special  benefit  to  abutting 
property.  What  that  benefit  is  here  must  be  determined  from 
the  testimony,  in  which  we  find  a  serious  conflict. 

We  notice  by  an  exhibit  introduced  that  some  of  the  plaint- 
iffs in  this  case  by  petition  to  the  board  of  public  works  asked 
that  the  improvement  be  made  with  Hallwood  Block  and  the 
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contract  awarded  to  the  Ohio  Paving  Company.  This  shows 
that  these  parties  were  aware  of  what  the  improvement  would 
cost,  and  it  may  be  properly  treated  as  an  acquiesence  on  their 
part,  if  not  an  expression  of  a  desire,  that  the  improvement  be 
made.  Whilst  this  does  not  estop  them  from  challenging  an 
illegal  assessment,  yet  we  think  it  tends  to  prove  that  owing  to 
the  change  the  improvement  would  make  in  the  street  a  special 
benefit  would  accrue  to  their  property. 

The  conclusion  we  have  reached  is  that  eleven  of  the  semi- 
annual installments  are  equal  to  the  special  benefits  accruing  to 
the  respective  properties  of  the  plaintiffs  from  the  improve- 
ment, and  it  is  therefore  ordered  and  adjudjjed  that  all  assess- 
ments over  and  above  said  amounts  be  enjoined  and  canceled. 
Upon  the  question  of  interest  we  agree  with  the  judgment  of  the 
court  below,  and  the  judgment  here  upon  that  question  will 
be  the  same.    The  costs  will  be  taxed  to  the  city. 

Oeo.  B,  Okey  and  F.  A,  Davis,  for  plaintiflf. 

James  M.  Butler,  for  defendants. 


CONTROL  OF  MUNIdPALITY  OVER  BRIDGES. 

[Circuit  Court  of  Lucas  County.] 

Harvey  P.  Platt  v.  The  City  op  Toledo. 

Decided,  February  27,  1906. 

Municipal  Corporations-— Ordinance  Controlling  Use  of  Bridges— Sec- 
tion 264t>— And  the  Powers  Therein  Granted, 

An  ordinance  requiring  all  drivers  in  passing  over  bridges  witbin  the 
municipality  to  keep  on  the  rigbt-hand  side,  and  probibiting  pass- 
ing around  anotber  vebicle  going  in  tbe  same  direction  wblle  on 
tbe  bridge,  is  a  valid  exercise  of  tbe  power  conferred  upon  coun- 
cil by  Section  2640. 

HuLL»,  J.;  Haynes,  J.,  and  Parker,  J.,  concur. 

Mr.  Platt  was  prosecuted  in  the  police  court  of  this  city  for 
the  violation  of  an  ordinance  passed  for  the  purpose  of  regu- 
lating and  controlling  the  bridges  of  the  city,  the  manner  of 
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using  them  and  driving  over  them.  Mr.  Piatt  was  arrested  for 
the  violating  of  this  ordinance  in  the  manner  in  which  he  drov2 
over  the  Cherry  street  bridge,  which  extends  across  the  Mau- 
mee  river.  The  ordinance  prohibited  driving  over  bridges,  in- 
cluding the  Cherry  street  bridge,  on  the  left  hand  side,  but 
required  all  drivers  to  keep  to  the  right  hand  side,  and  also 
prohibited  any  one  driving  upon  the  bridge  from  going  by  or 
passing  another  person  driving  in  the  same  direction.  Mr. 
Piatt,  in  the  affidavit,  was  charged  with  having  violated  these 
two  provisions  of  the  ordinance,  to-wit,  that  he  had  passed 
over  the  bridge  on  the  left  hand  side  and  that  he  passed  by  oth- 
ers going  in  the  same  direction.  lie  was  tried  before  Judge 
Wachenheimer,  in  the  police  court,  found  guilty  and  fined  five 
dollars  and  costs.  A  bill  of  exceptions  was  taken  from  the  jk)- 
lice  court  to  the  court  of  common  pleas,  where  the  judgment  oC 
the  police  court  was  affirmed.  Then  error  was  prosecuted  to  this 
court. 

The  plaintiff  in  error  contends  that  the  city  had  no  power 
to  pass  such  an  ordinance.  The  case  seems  to  have  been  ar- 
gued below  mainly  upon  the  power  granted  the  city  under 
Section  1692,  Subdivisions  X  and  XIII,  relative  to  the  con- 
trol that  is  given  to  municipal  corporations  over  vehicles  for 
hire.  This  has  been  changed  to  some  extent  in  the  new  code 
so  as  to  cover  vehicles  not  for  hire,  but  this  transaction  oc- 
curred before  the  new  code  was  enacted.  In  this  court  it  was 
argued  by  defendant  in  error  that  the  city  had  this  power  under 
Section  2640,  which  provides  that: 

**The  council  shall  have  the  care,  supervision  and  control 
of  all  public  highways,  streets,  avenues,  alleys,  sidewalks,  pub- 
lic grounds  and  bridges  within  the  corporation,  and  shall  cause 
the  same  to  be  kept  open  and  in  repair  and  free  from  nuisance." 

It  will  be  observed  that  this  statute  commits  to  the  munici- 
pality the  care,  supervision  and  control  of  all  bridges  within 
the  corporation.  It  seems  to  us  that  that  carries  with  it  the 
power  to  pass  all  necessary  ordinances  looking  toward  the  care, 
supervision  and  control  of  bridges.  The  city  would  be  power- 
less to  supervise  and  control  bridges  without  the  passage  of 
ordinances,  with    that  end  in  view.    It  is  not  necessary  to  give 
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a  definition  of  the  word  **contror';  the  best  definition  of  *'con- 
tror*  is  the  word  itself:  it  means  the  control  in  the  care  of 
bridges  in  all  reasonable  ways.  This  statute  gives  to  the  city 
the  supervision,  also  as  well  as  the  control,  of  the  bridges  and 
highways  and  their  care.  It  evidently  means  that  the  city  shall 
have  power  to  do  all  that  is  necessary  to  control  and  supervise 
the  bridges  and  the  use  of  them,  and  as  long  as  it  exercises  that 
power  in  a  reasonable  manner  it  is  within  this  statute,  and  we 
think  that  an  ordinance  directing  the  manner  in  which  drivers 
of  teams  shall  pass  over  public  bridges,  is  a  reasonable  exercise 
of  this  power.  It  is  necessary  for  good  order  in  the  use  of 
bridges  of  this  character  in  a  city  of  this  size,  where  thousands 
of  people  are  passing  over  them  daily,  as  in  this  instance — it 
is  necessary  that  there*  should  be  some  provision  as  to  the  way  in 
which  drivers  shall  pass  over  the  bridge.  One  of  the  most  im- 
portant things  is  to  require  all  those  coming  from  one  direc- 
tion to  pass  on  one  side  and  those  coming  in  the  other  direc- 
tion to  pass  on  the  other  side,  to  avoid  collisions,  disorder  and 
injury,  perhaps  to  life. 

The  evidence  in  the  bill  of  exceptions  shows  that  when  Mr. 
Piatt  came  up  to  the  bridge  the  right  hand  side  of  it  was  full 
of  vehicles,  with  none  on  the  other  side,  the  draw  being  open, 
and,  instead  of  taking  his  position  in  the  procession,  he  passed 
over  and  aeross  the  street  railway  track  which  lies  in  the  center 
to  the  left  hand  side  and  drove  up  to  the  open  draw  so  that  he 
was  the  first  one  to  go  over  the  draw  when  it  was  closed.  There 
is  no  material  dispute  as  to  the  facts,  and  in  doing  thus  he  did 
pass  other  teams  on  the  bridge,  which  is  prohibited  by  the  or- 
dinaaice.  He  drove  alongside  of  them  as  they  were  standing 
still.  The  ordinance  is  not  claimed  to  be  unreasonable,  but  it 
is  attacked  on  the  ground  that  the  city  had  no  power  to  pass  it. 
We  are  not  required  to  determine  whether  the  city  has  power 
to  prohibit  any  one  from  going  past  another  person  driving 
in  the  same  direction  on  the  bridge.  We  might  conceive  of 
cases  where  this  might  seem  unreasonable ;  for  instance,  to  pro- 
hibit a  man  with  a  light  buggy  passing  a  wagon  with  a  load  of 
hay  on  it,  but  it  is  not  necessary  to  consider  that.  The  provi- 
sion of  the  ordinance  requiring  drivers  to  always  take  the  right 
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hand  side  Mr.  Piatt  violated,  and  it  is  clearly  reasonable  and 
proper,  and,  for  a  bridge  like  this,  we  may  say  a  necessary  regu- 
lation. It  may  be  true,  as  claimed  by  counsel  for  plaintiflE  iii 
error,  that  the  city  did  not  have  power  to  pass  such  an  ordi- 
nance as  this  under  the  old  code — Section  1692,  Subdivisions 
X  and  XIII,  which  relate  to  vehicles  used  for  hire— but  the 
power  to  pass  it  under  Section  2640  is  clear.  We  cite  as  sus- 
taining our  holding  in  this  case  11  O.  S.,  550,  White  v.  Colum- 
bus.   The  judgments  of  the  lower  courts  are  aflfirmed. 

W.  H.  A,  Read,  for  plaintiff  in  error. 

U,  0,  Denman,  City  Solicitor,  and  F.  E.  Crane,  Assistant 
City  Solicitor,  for  defendant  in  error. 


DEATH  FROM  AN  OVERCHARGED  ELECTRIC  UGHT  WIRE. 

[Circuit  Court  of  Summit  County.] 

WiLUARD  E.  Wheeler  v.  Northern  Ohio  Traction  Co. 

Decided,   June,   1905. 

Electric  Wires — Lamp  in  Bank — Causes  Death  of  Cashiers-Wire  Over- 
charged— Insulation — Prima  Facie  Case — Proof  Required  to  Rehut 
— Negligence — Charge  of  Court. 

1.  Where  an  electric  light  company  contracts  with  a  bank  to  furnish 

it  electricity  for  incandescent  lights,  requiring  a  current  not  to 
exceed  one  hundred  and  ten  volts,  which  is  harmless,  and  such 
bank  fits  up  its  banking  room  with  wires  and  lamps  for  that  pur- 
pose, it  owning  the  same,  and  such  company  causes  a  current  of 
electricity  to  pass  over  its  secondary  wires  and  into  the  bank,  far 
in  excess  of  the  amount  intended  for  lighting  purposes,  to-wit,  of 
from  seven  hundred  to  a  thousand  volts,  which  kills  the  cashier 
of  the  bank  while  handling  a  lamp  in  the  performance  of  his 
duties — ffeld:  That  the  fact  of  such  excess  of  current  entering  the 
bank  over  the  wires  of  the  company  makes  a  prima  facie  case  of 
negligence  against  the  company,  and  that  it  is  error  to  refuse  to 
so  charge  the  jury  when  requested  so  to  do. 

2.  In  such  case,  where  the  insulating  material  upon  the  cord  attached 

to  the  lamp  had  become  partially  worn  off  by  constant  use,  but 
still  not  sufficient  to  so  impair  the  lamp  as  to  produce  any  effect 
upon  the  person  handling  the  same,  when  the  current  d*es  not 
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exceed  one  hundred  and  ten  volts — Held:  That  it  is  error  to 
charge  the  jury  that  if  they  should  find  that  if  the  insulation  had 
been  perfect  that  the  excessive  current  would  not  have  killed  de- 
cedent than  they  should  find  for  the  defendant 
3.  In  such  case,  it  is  not  sufficient  to  rebut  the  grtma  facie  case  for 
the  defendant  to  simply  prove  by  witnesses  that  its  transmitter 
was  apparently  in  good  condition  after  the  accident  and  that 
its  primary  and  secondary  wires  showed  no  evidence  of  having  been 
in  contact. 

Cook,  J.  (sitting  in  place  of  Henry,  J.) ;  Marvin,  J.,  end 
Winch,  J.,  concur. 

Error  to  Common  Pleas  Court  of  Summit  County. 

This  case  is  one  of  more  than  ordinary  importance  and  presents 
some  new  questions,  the  solution  of  whioh  is  not  entirely  free 
from  doubt. 

The  decedent,  D.  P.  Wheeler,  was  the  cashier  of  the  Citizens 
National  Bank  of  the  city  of  Akron. 

The  bank  had  a  contract  with  the  defendant,  the  Northern  Ohio 
Traction  Company,  to  furnish  it  with  electricity  to  light  its  bank 
with  incandescent  lamps  and  for  no  other  purpose.  The  amount 
of  electricity  required  for  this  purpose  was  104  volts  and  should 
not  exce>?d  at  furthest  more  than  110  volts  as  the  incandescent 
lamp  was  only  calculated  to  carry  that  amount  of  voltage,  as  the 
traction  company  well  knew.  The  bank  was  the  owner  of  the 
wires  inside  the  bank  and  also  of  the  lamps  and  placed  the  same 
in  position,  while  the  traction  company  was  the  owner  and  had 
exclusive  control  of  the  wires  leading  up  to  the  wall  of  the  bank 
where  the  same  connected  with  the  wires  of  the  bank.  Upon  the 
alley  adjoining  the  bank  the  traction  company  had  a  pole  some* 
thirty-six  or  forty  feet  high  upon  which  there  were  three  trans- 
formers. Into  these  transformers  ran  the  primary  wires  of  the 
traction  company  carrying  a  current  of  1,040  volts  and  these 
transformers  were  intended  to  reduce  the  amount  of  the  current 
to  104  volts  which  was  carried  over  what  is  known  as  secondary- 
wires  to  the  varioiLs  business  places  lighted  by  the  company,  and 
it  was  these  secondary  wires  that  carried  the  current  into  the 
bank. 

In  this  alley  were  also  a  large  number  of  telephone  and  tele- 
graph wires,  but  no  other  electric  light  wires  but  those  of  the 
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traction  company,  as  it  was  the  only  person  or  company  that  had 
traction  or  light  wires  in  the  city  of  Akron.  The  bank  for  many 
years  had  had  an  electric  lamp  attached  to  a  cord  hanging  from 
the  ceiling  which  was  used  in  opening  the  safe  in  the  vault  by 
throwing  the  light  upon  the  dial  of  the  safe.  On  Christmas 
morning,  Mr.  Wheeler,  the  decedent,  as  had  been  his  custom  for  a 
number  of  years,  on  holidays,  went  to  the  bank  at  about  10  o'clock 
in  the  morning  for  the  purpose  of  opening  his  mail  and  seeing 
that  every  thing  was  right  in  the  vault.  He  we-nt  to  the  vault, 
took  hold  of  the  handle  of  the  door  with  his  right  hand  and  the 
electric  lamp  with  the  other  to  light  him  in  opening  the  safe  and 
immediately  a  current  of  electricity  went  through  him  of  suffi- 
cient force  to  kill  him.  He  was  found  about  2  o'clock  in  the 
afternoon  dead  with  his  right  hand  tightly  clutching  the  safe 
door  and  his  left  hand  the  electric  lamp,  two  of  the  fingers  on 
his  left  hand  being  entirely  burned  off. 

The  evidence  shows  that  a  current  of  electricity  of  104  volts 
will  not  produee  death  or  serious  injury,  and  further  that  there 
were-  electrical  disturbances  the  night  before  upon  the  wires  con- 
nected with  the  pole  on  which  the  transformers  were  placed,  and 
further  there  were  electrical  shocks  in  other  business  houses,  the 
wires  of  which  were  connected  with  the  same  transformer  as 
the  wires  of  the  bank.  From  these  facts  we  are  convinced  that  a 
very  high  current  went  through  the  deceased,  certainly  more  than 
500  volts  and  probably  the  full  current  of  the  primary  wires, 
1,040  volts,  and  that  this  excessive  current  came  from  the  secon- 
dary wires  of  the  traction  company  leading  into  the  bank,  and 
which  was  generated  at  its  plant.  Under  these  facts  the  plaintiff 
asked  the  court  by  special  requests  to  charge  the  jury  as 
follows : 

**7.  If  you  find  from  the  evidence  that  the  defendant  fur- 
nished to  the  Citizens  National  Bank  electricity  for  pay  and  it 
was  understood  by  the  defendant  and  the  bank  and  the  employes 
of  the  bank,  including  the  decedent,  that  the  current  so  to  be  fur- 
nished was  to  be  of  a  harmless  voltage,  and  you  further  find  that 
on  this  Christmas  day  the  defendant  sent  or  permitted  to  pass 
over  its  wires  and  into  the  bank  a  current  dangerous  to  human 
life,  without  warning  the  bank  or  its  employes,  you  may  and 
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sliould  presume  the  defendant  ^ilty  of  negligence,  and  the  bur- 
den then  would  be  on  the  defendant  to  remove  the  presumption 
and  the  plaintiff  would  not  in  the  first  instance  be  required  to 
show  how  the  dangerous  current  got  on  the  defendant's  wires 
and  into  the  bank. 

**8.  If  you  find  from  the  evidence  that  on  this  day  a  dan- 
gerous current,  one  which  would  kill  a  man,  passed  over  defend- 
ant's wires  into  the  bank  building  and  onto  the  wires  therein 
and  such  current  killed  Mr.  Wheeler,  the  law  will  presume  that 
the  defendant  w^as  guilty  of  negligence  and  the  burden  would  be 
on  defendant  to  explain  how  the  current  was  on  the  wire  and 
remove  that  presumption." 

The  court  did  not  give  these  requests  but  gave  two  requests  of 
defendant  directly  to  the  contrary.  We  think  these  requests  of 
plaintiff  should  have  been  given  to  the  jury  and  that  the  refusal 
and  the  givin/g  of  the  requests  of  the  defendant  to  the  contrary 
was  error  on  the  part  of  the  trial  court.  It  will  be  observed  that 
the  traction  company  had  impliedly  at  least  agreed  to  furnish  a 
current  of  electricity  of  not  more  than  104  volts,  which  was 
harmless.  Contrary  tx)  its  agreement  it  had  sent  a  more  excessive 
current  through  it,  one  that  was  deadly  and  did  kill  the  decedent. 
It  had  excluj&ive  control  over  the  plant  that  generated  the  elec- 
tricity and  of  the  wires  that  carried  it  into  the  bank.  Whatever 
voltage  came  from  its  plant  and  over  its  secondiary  wires  must 
of  necessity  go  into  the  bank. 

The  bank  had  no  control  whatever  over  these  appliances  of  the 
traction  company.  True  the  bank  had  control  over  its  own  wires 
but  that  could  not  affect  the  case  as  it  in  no  manner  could  control 
the  amount  of  current  thait  came  over  the  traction  company's 
wires.  Indeed  for  all  practical  purposes  they  were  as  much 
under  the  control  of  the  traction  cjompany  as  its  own  wires.  If 
the  current  was  harmless  it  was  harmless;  if  deadly  it  was  deadly 
and  the  bank  could  not  control  it.  The  employes  of  the  bank  were 
under  the  care  and  control  of  the  traction  company  in  this  re- 
gard. 

We  think  the  case  of  Iron  Ry.  v.  Mowery,  36  Ohio  St.,  418,  and 
The  Clev.,  C.  &  C.  Ry.  v.  Walrath,  38  Ohio  St.,  461,  in  the  facts 
and  the  questions  decided  are  very  much  like  the  case  before  us. 
In  the  former  it  was  held: 
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**0n  the  trial  of  an  action  against  a  railroad  company  by  a  pas- 
senger, for  an  injury  received  through  a  collision  of  the  trains 
of  the  company,  a  prima  facie  presumption  of  negligence  arises 
against  the  company." 

In  the  charge,  page  419,  tiie  court  said : 

''It  being  admitted  that  the  defendant  is  a  carrier  of  passen- 
gers, that,  on  the  occasion  mentioned  in  the  petition,  the  plaintiff 
was  a  passenger  on  defendant's  train,  having  paid  his  fare  as 
stated,  it  was  the  duty  of  the  defendant  to  carry  him  safely  to  the 
point  of  his  destination  without  injury;  and  when  it  is  shown  that 
defendant  failed  to  carry  the  plaintiff  safely  to  the  place  of  his 
destination,  this  failure  puts  the  defendant,  prima  facie,  in  the 
wrong,  and  the  burden  of  proof  devolves  upon  it  to  show  that  the 
injury  was  the  result  of  a  pure  accident,  and  that  it  could  not 
have  been  prevented  by  the  exercise  of  the  utmost  care  and  skill 
which  prudent  men  are  accustomed  to  employ  under  similar  cir- 
cumstances." 

Upon  page  422,  the  court  says: 

**  Whether  a  presumption  of  nejrligenee  arises,  in  all  cases, 
against  a  railroad  company,  from  the  mere  fact  that  an  accident 
occurred  from  which  a  passenorer  receives  an  injury  while  be- 
ing carried  over  the  road  of  the  company,  is  a  question  not  aris- 
ing in  the  present  case,  and  therefore  is  not  determined:  but 
where  an  injury  results  to  a  passenger  from  a  collision  of  trains 
of  the  company,  we  have  no  doubt  that  a  prima  facie  presumption 
of  negligence  arises  against  the  company,  and  that  unless  the  com- 
pany relieves  itself  from  liability,  by  showing  that  the  injury 
did  not  result  from  its  carelessness,  or  by  showing  contributory 
negligence  upon  the  part  of  the  passenger,  judgment  should  be 
rendered  against  it." 

In  the  latter  case  the  rule  laid  down  in  the  former  is  affirmed 
and  enlarged  and  it  was  there  held,  page  462 : 

"On  proof  of  an  injury  sustained  by  a  passenger  on  a  railroad 
train,  by  the  fall  of  a  berth  in  a  sleeping  car,  and  that  the  pas- 
senger was  without  fault,  a  presumption  arises,  in  the  absence  of 
other  proot,  that  the  railroad  company  is  liable.'' 

The  charge,  page  462,  in  that  case  complained  of  was : 

"The  burden  of  proof  is  on  the  plaintiff  to  show  that  he  was 
injured  by  the  defendant's  negligence,  either  in  not  providing 
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safe  and  suitable  cars,  or  in  not  properly  inspecting  and  taking 
care  of  said  cars.  A  mere  statement  that  a  person  was  injured 
while  riding  on  a  railway,  without  any  statement  of  the  character, 
manner,  or  circumstances  of  the  injury,  does  not  raise  a  presump- 
tion of  negligence  on  the  part  of  the  railway  company.  But  if 
the  character,  manner,  or  circumstances  of  the  injury  are  also 
stated,  sueh  statement  may  raise  on  the  one  hand  a  presumption 
of  such  negligence,  or  on  the  other,  a  presumption  that  there  was 
no  such  negligence.  If  the  plaintiff  was  in  fact  injured  while  sit- 
ting in  his  proper  place,  by  the  falling  onto  his  head  of  the  upper 
berth,  while  said  berth  ought  to  have  remained  in  place  above, 
such  fact  raises  a  presumption  in  the  case  of  negligence,  for  which 
the  defendant  is  liable.*' 

In  the  case  of  Claflin  v.  Myer,  75  N.  Y.,  260  (31  Am.  Rep., 
467),  it  is  held: 

**In  an  action  against  a  warehouseman  for  refusal  to  deliver 
goods  entrusted  to  him,  where  the  refusal  is  explained  by  the  fact 
appearing  that  the  goods  were  lost  by  a  burglary,  the  burden  is 
upon  the  plaintiff  to  establish  affirmatively  that  the  burglary  wa^ 
occasioned  by,  or  was  not  prevented  by  reason  of  somf^  negli- 
gence or  omission  of  due  care  on  the  part  of  defendant;  th-* 
court  will  not  assume  in  the  absence  of  proof  that  the  loss  was  the 
result  of  his  negligence. 

**The  warehouseman  in  the  absence  of  bad  faith  is  only  liable 
for  negligence,  and  one  bringing  an  action  against  him  for  loss 
of  goods  must  allege  and  prove  negligence ;  the  burden  is  never 
shifted ;  if  plaintiff  prove  demand  and  refusal  to  deliver,  this,  un- 
explained, is  prima  facie  evidence  of  negligence ;  but  if  it  appear 
that  the  goods  have  been  lost  by  theft,  plaintiff  must  show  that 
the  loss  arose  from  the  negligence  of  defendant. 

'*  Where,  therefore,  the  facts  proved  are  consistent  with  due 
caie  as  with  the  want  of  it,  plaintiff  can  not  recover." 

On  page  262  the  learned  judge  says: 

**The  caaes  agree  that  where  a  bailee  of  goods,  although  liable 
to  their  owner  for  their  loss  only  in  case  of  negligence,  fails, 
nevertheless,  upon  their  being  demanded,  to  deliver  them  or 
account  for  such  non-delivery,  or,  •  •  •  where  'there  is  a 
total  default  in  delivering  or  accounting  for  the  goods'  •  •  • 
this  is  to  be  treated  as  prima  facie  evidence  of  negligence. 
•  *  *  This  rule  proceeds  either  from  the  assumed  necessity 
of  the  case-,  it  being  presumed  that  the  bailee  has  exclusive 
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knowledge  of  the  facts  and  that  he  is  able  to  give  the  reason  for 
his  non-delivery,  if  any  exist,  other  than  his  own  act  or  fault,  or 
from  a  presumption  that  he  actually  retains  the  goods  and  by 
his  refusal  converts  them." 

Mark  the  language,  ''either  from  the  fact  that  the  plaintiff's 
evidence  is  exclusively  within  his  knowledge,"  or  that  he  has 
converted  the  goods  to  himself.  When  you  make  a  demand  upon 
the  bailee  for  the  goods,  and  he  does  not  explain  why  he  don't 
deliver  them,  the  presumption  immediately  arises  that  the  goods 
were  destroyed  by  bis  negligence,  or  he  refuses  to  deliver  them. 

In  Keasbey,  Electric  Wires,  Section  271,  the  doctrine  of  res 
ipsa  loquitur  is  distinctly  laid  down  as  being  the  generally  ac- 
cepted rule  in  cases  of  this  character  where  injury  is  sustained  by 
defective  or  overcharged  wires,  and  many  cases  are  cited  in  sup- 
port of  the  text,  that  where  contractual  relations  exist  between 
the  parties,  and  the  plaintiff  shows  actual  negligence  or  condi- 
tions so  obviou.sly  dangerous  as  to  admit  of  no  other  inference, 
the  burden  thus  thrown  on  the  defendant  is  not  that  of  satisfac- 
torily accounting  for  the  accident,  but  of  showing  that  it  used  due 
care.  Steanis  v.  Spinning  Co.,  184  Pa.  St.,  519  (39  Atl.  Rep., 
292) ;  O'Neal  v.  OVonnel,  167  Mass.,  388  (45  N.  E.  Rep.,  758) ; 
Harbison  v.  Railway,  9  App.  D.  C,  60;  Burdon  Cent.  Sug.  Befin, 
Co.  V.  Sugar  Mfg.  Co.,  78  Fed.  Rep.,  417,  422;  Anderson  Lumber 
Co.  V.  Insurance  Co.,  79  Fed.  Rep.,  125;  Donnelly  v.  Booth  Bros.. 
90  Me.,  110  (37  Atl.  Rep.,  874) ;  Steiner  v.  Presbyterian  Church, 

17  App.  Div.,  500,  502  (45  N.  Y.  Supp.,  524) ;  Magee  v.  Brooklyn, 

18  App.  Div.,  22  (45  N.  T.  Supp.,  473) ;  McCray  v.  Railway,  89 
Tex.,  168,  169  (34  S.  W.  Rep.,  95)  ;  Vggla  v.  Railway,  160  Mass., 
351  (35  N.  E.  Rep.,  1126) ;  Clarke  v.  Railway,  9  App.  Div.,  51 
(41  N.  Y.  Supp.,  78) ;  Trenton  Pass.  Ry.  v.  Cooper,  60  N.  J. 
Law,  219  (37  Atl.  Rep.,  730) ;  Suburban  Electric  Go.  v.  Nugent, 
58  N.  J.  Law,  658  (34  Atl.  Rep.,  1069) ;  Excelsior  Electric  Co.  v. 
Sweet,  57  N.  J.  Law,  224  (30  Atl.  Rep.,  553) ;  Newark  Elec.  L. 
&  P.  Co.  V.  Ruddy,  62  N.  J.  Law,  505  (41  Atl.  Rep.,  712) ; 
Bridges  v.  Railway,  L.  R.,  6  Q.  B.,  377,  391 ;  Larson  v.  Railway, 
56  111.  App.,  263 ;  Smjder  v.  Electrical  Co.,  43  W.  Va.,  661  (28 
S.  E.  Rep.,  733) ;  Kep^^er  v.  Traction  Co.,  183  Pa.  St.,  24  (38  Atl. 


CIRCUIT  COURT  REPORTS— NEW  SERIES.       418 

1905.]  Summit  County. 

Rep.,  416) ;  Western  Union  Tel.  Co,  v.  State,  82  Md.,  293  (33  Atl. 
Rep.,  763) ;  Haynes  v.  Gas  Co.,  114  N.  C,  203  (19  S.  E.  R^p., 
344) ;  Seybolt  v.  Railway,  95  N.  Y.,  562  (47  Am.  Rep.,  75) ; 
Denver  Tramway  Oo.  v.  Reid,  4  Colo.  App.,  53  (35  Pac.  Rep., 
269). 

We  must  not  be  understood  as  holding  that  the  burden  of  proof 
is  upon  the  defendant.  Negligence  is  never  presumed;  but  what 
we  do  hold  is,  that  in  a  ease  of  this  character  where  a  contrac- 
tual relation  subsists  evidence  that  this  extreme  current  of 
electricity  passed  through  the  secondary  wires  of  the  traction 
company  made  a  prima  facie  case  of  negligence  which  was  its 
duty  to  explain  and  rebut.  The  distinction  is  made  clear  in  the 
case  of  McDonald  v.  Miser,  2  C.  C.     N.  S.,  313. 

Two  other  instructions  requested  by  the  traction  company  were 
given  by  the  court,  numbers  18  and  22,  which  should  not  have 
been  given: 

**18.  If  you  find  that  the  electric  light  appliances  in  the 
building,  in  which  the  decedent  met  his  death,  were  not  owned  or 
under  the  control  of  the  defendant  company,  and  that  the  same 
were  defective,  and  that  but  for  such  defects  the  escaping  of  the 
primary  current  into  the  secondary  wires  leading  into  said 
building,  if  you  find  the  same  so  escaped,  would  not  have  caused 
the  death  of  defendant,  the  defendant  .cami>any  would  not  be 
liable." 

*  *  22.  If  you  find  that  at  the  time  of  the  accident  complained  of 
in  plaintiff's  petition,  the  defendant  company  had  no  control  of 
the  wires,  lamps,  sockets  and  other  electrical  appliances  in  the 
building  of  the  Citizens  National  Bank  Company,  and  you  fur- 
ther find  that  said  appliances  were  defective  and  that  said 
injury  would  not  have  occurred  except  for  -said  defective  wires 
and  electrical  appliances  within  the  building  of  the  Citizens 
National  Bank  Company,  then  I  say  to  you  that  the  defendant 
company  would  not  be  liable  in  this  case  although  the  facts 
may  show  that  an  excessive  current  of  electricity  was  upon  the 
secondary  wires  at  the  time  of  the  death  of  the  decedent. '* 

There  was  evidence  tending  to  show  that  the  incandescent  lamp 
which  the  dtecedent  had  taken  hold  of  was  not  i)erfect  for  the 
reason  that  by  constant  use  part  of  the  insulating  material  which 
covered  the  wire  had  been  worn  off  and  that  if  it  had  been  of  a 
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certain  character  of  lamp  or  the  same  kind  with  perfect  insulation 
it  probably  would  have  taken  care  of  1,040  volts ;  the  glass  bulb 
might  have  been  broken  but  the  shell  would  not  have  been 
affected. 

The  obligation  of  the  bank  was  to  take  oare  of  not  exceeding 
110  volts.  That  was  all  it  was  required  to  do.  This  lamp  had 
been  performing  that  duty  for  a  long  time  without  any  percepti- 
ble effect  upon  persons  handling  it  and  the  bank  had  no  right  to 
expect  that  a  current  ten  times  as  strong  and  of  sufficient  power 
to  produce  death  would  be  sent  into  that  lamp ;  but  on  the  con- 
trary it  had  a  right  to  assume  that  the  traction  company  would 
perfonn  its  duty  and  not  do  such  a  wanton  and  negligent 
act.     Cincinnati  St.  Ky,  v.  Snell,  54  Ohio  St.,  197. 

There  was  another  question  that  was  made  specially  prominent 
in  the  charge  to  the  jury,  and  in  the  requests  of  the  defendant 
given  by  the  court,  and  that  is  the  claim  of  contributory  negli- 
gence upon  the  part  of  the  deceased. 

We  see  no  place  for  contributory  negligence  in  this  case  and  it 
was  the  duty  of  the  court  below,  instead  of  emphasizing  that  ques- 
tion, to  have  entirely  eliminated  it.  Certainly  it  could  not  be 
claimed  that  Mr.  Wheeler  was  not  in  the  exercise  of  due  care  by 
taking  hold  of  the  incandescent  lamp.  He  had  done  that  day  by 
day  for  years  without  any  perceptible  shock.  It  is  true  that  the 
night  previous  when  the  porter  turned  the  key  to  one  of  the  lights 
in  a  back  room  there  was  a  flash  and  the  light  went  out  in  that 
room,  and  that  Mr.  Wheeler  was  aware  of  that  fact  and  remarked 
that  the  wiiws  in  that  room  must  be  looked  after,  but  the  lights  in 
the  front  room,  where  the  one  that  caused  his  death  was,  were  in 
no  manner  affected  or  gave  any  evidence  of  any  derangement. 
Why  then  should  Mr.  Wheeler  be  charged  with  negligence? 
Should  a  consumer  be  required  upon  every  casual  disturbance 
of  a  lamp  to  secure  an  electrician  and  have  all  the  lamps  in  the 
building  examined;  and  if  he  had  procured  such  an  electrician 
he  could  only  have  reported  that  while  the  insulation  upon  this 
particular  lamp  was  scmiewhat  worn,  yet  it  was  all  right  for  the 
purpose  it  was  intended.  We  think  the  court  should  have  told 
the  jury  that  there  was  no  evidence  of  contributory  negligence 
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in  the  case  and  that  they  should  not  consider  it  at  all,  and  in  not 
doing  so  there  was  error. 

This  hrings  us  to  the  only  remaining  question  and  that  is,  Was 
the  verdict  of  the  jury  supported  by  sufficient  evidence? 

We  have  seen  that  the  fact  that  the  extreme  amount  of  elec- 
tricity that  went  over  the  secondary  wires  of  the  traction  com- 
pany which  took  the  life  of  the  decedent  made  a  prima  facie  case 
of  negligence  on  the  part  of  the  company  and  that  it  was  neces- 
sary for  it  to  explain  and  rebut  this  presumption  of  negligence. 
Did  it  do  it  in  a  sufficient  manner  to  justify  the  verdict  of  the 
jury?  We  do  not  think  so.  Practically  all  it  did  was  to  show 
that  it  did  not  know  how  the  accident  occurred.  The  increased 
current  came  from  its  plant;  it  sent  it  through  the  secondary 
wires.  At  best  whait  did  it  show?  That  soon  after  the  occur- 
rence some  experts,  not  of  very  large  experience  or  great  ability, 
visited  the  scene  and  that  they  could  not  discover  anything  wrong 
with  the  transformers  or  any  evidence  of  contact  between  the 
primary  and  secondary  wires  and  two  years  afterwards  more 
competent  experts  testified  that  the  transformer,  then  in  court, 
was  all  right,  but  in  the  meantime  this  transformer  had  been  in 
use  at  several  different  places,  stored  in  the  jail  and  otherwise 
subject  to  control  by  any  one  desiring  to  do  so.  The  evidence 
further  discloses  that  the  first  one  that  examined  the  transformer 
and  wires,  which  was  immediately  after  the  discovery  of  deced- 
ent, was  an  employe  of  the  traction  company,  whose  evidence 
plaintiff  in  good  faith  attempted  to  procure  but  after  great 
diligence  was  unable  to  do  so. 

The  fact  still  remains  that  the  excessive  current  went  through 
its  secondary  wires  and  as  we  view  the  evidence  from  its  plant. 
As  we  have  seen  wires  leading  from  the  same  transformers  pro- 
duce the  same  effect,  not  so  disastrous,  in  another  business 
house.  Electrical  disturbances  were  also  seen  around  the  pole  on 
which  the  transformer  was  placed,  and  either  in  it  or  close  to  it. 
The  claim  that  other  wires  might  have  crossed  outside  of  the  city 
of  Akron  running  from  other  electric  plants,  and  through  tele- 
graph and  telephone  wires  in  the  alley  communicated  with  the 
secondary  wires  of  the  traction  company  has  no  support  in  the 
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evidence.  Why  then  was  the  current  from  the  primary  wires 
communicated  directly  to  the  secondary  wires?  The  company 
says  it  does  not  know ;  but  it  should  know,  and  the  jury  should 
have  been  in  possession  of  the  facts  in  order  that  it  might  say 
whether  or  not  the  prima  fdcie  case  had  been  met.  It  is  not 
sufficient  for  the  officers  and  employes  of  the  company  to 
say  they  do  not  know.  That  is  what  was  claimed  in  the 
cases  of  Railway  v.  Mowery  and  Railway  v.  Walrath,  supra,  but 
it  was  not  sufficient 

Indeed,  it  seems  to  us,  that  taking  the  evidence  altogether  it 
pretty  clearly  appears  that  the  transformer  was  defective  or  the 
primary  and  secondary  wires,  which  were  close  together  upon  this 
high  pole,  which  was  liable  to  sway,  became  crossed,  or  they 
came  in  such  close  contact  as  to  conduct  or  produce  in  the  sec- 
ondary wires  the  extreme  amount  of  electricity  complained  of, 
and  that  the  company  did  not  rebut  the  prima  facie  case  made 
by  plaintiff  below. 

The  judgment  of  the  court  of  common  pleas  will  be  reversed 
for  the  reason  of  the  refusal  of  the  court  to  give  requests  2,  7,  8, 
10,  11,  17  and  22  requested  by  plaintiff,  and  in  giving  requests 
2,  4,  17,  18  and  22  requested  by  defendant;  also  for  error  of  the 
court  in  the  charge  upon  the  question  of  contributory  negligence ; 
also  that  the  verdict  is  contrary  to  the  evidence,  and  the  ease 
is  remanded  for  a  new  trial. 

Musser  dk  Kohler  and  Noble,  Pinney  &  Willard,  for  plaintiff 
in  error. 

Rogers,  Rowley,  Bradl^  &  Rockwell  and  Squire,  Sanders  & 
Dempsey,  for  defendant  in  error. 
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VALimTY  or  THE  ACT  IN  AID  OF  THE  BUND. 

[Circuit  Court  of  Lucas  County.] 

David  T.  Davies,  Jr.,  Auditor  op  Lucas  County,  Ohio,  v.  The 
State  op  Ohio,  ex  rel  James  L.  Boyles. 

Decided,  July  8,  1905. 

Constitutional  Law — Act  Providing  Allowances  for  the  Blind — Not  Spe- 
cial Legislation — Not  Unjust  Discrimination — Not  Unreasonable — 
Not  a  Taking  of  Property  for  Private  Use — Legislative  Power, 
State  and  Federal. 

1.  The  act  found  in  97  O.  L.,  392,  providing  for  the  payment  to  certain 

worthy  blind  persons  of  not  more  than  twenty-five  dollars  quarterly 
out  of  the  county  poor  or  general  expense  fund,  does  not  contra- 
vene the  Ohio  Constitution  because  it  provides  for  an  allowance 
to  a  special  class  of  indigent  people,  nor  because  it  discriminates 
among  persons  of  that  class,  nor  because  of  the  limitation  as  to 
residence,  nor  because  it  is  unreajBonable,  or  capricious,  or  an  un- 
justifiable act  of  paternalism  on  the  ^art  of  the  Legislature. 

2.  Neither  does  this  act  violate  the  provision  of  the  federal  Constitu- 

tion a^inst  the  taking  of  private  property  by  taxation  for  private 
purposes,  but  on  the  contrary,  a  public  puri)08e  is  thereby  sub- 
served, and  it  is  in  line  with  other  laws  which  have  received  Judicial 
sanction. 

3.  All  legislative  power  being  broadly  conferred  by  the  state  Consti- 

tution, it  is  within  the  general  legislative  power  of  the  state  to 
make  provision  for  any  legitimate  class,  recognized  as  such  either 
by  the  Constitution  itself,  or  by  a  sense  of  Justice  and  the  common 
reason  of  the  people  of  the  state. 

WiLDMAN,  J.;  Haynes,  J.,  and  Parker,  J.,  concur. 

This  is  an  action  in  error,  brought  to  reverse  the  judgment  of 
the  court  of  common  pleas  in  overruling  the  demurrer  of  the 
plaintiff  in  error— the  defendant  below— and  in  rendering  judg- 
ment against  the  plaintiff  in  error  in  favor  of  the  defendant 
in  error.  The  proceeding  below,  brought  on  the  relation  of  James 
L.  Boyles,  by  the  state,  against  the  auditor  of  Lucas  county, 
Ohio,  was  for  mandamus  to  compel  the  defendant  to  obey  the 
provisions  of  a  certain  act  providing  for  the  payment  to  blind 
persons  of  an  allowance  from  the  public  funds  of  $25  quarterly. 
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The  only  question  presented  for  the  consideration  of  this  court 
is  as  to  the  constitutionality  of  the  law  providing  for  this  allow- 
ance. The  statute  is  found  in  97  0.  L.,  p..  392,  and  its  provisions 
are,  substantially  and  so  far  as  concerns  the  questions  which  here 
arise,  as  follows : 

**That  it  shall  be  the  duty  of  every  county  to  contribute  such 
sum  or  sums  of  money  from  the  poor  or  general  expense  fund 
toward  the  support  of  every  worthy  blind  person  free  from 
vicious  habits,  as  hereinafter  provided. 

**That  all  male  blind  persons  over  the  age  of  twenty-one 
years,  and  all  female  blind  persons  over  the  age  of  eighteen 
years,  who  are  declared  blind  in  the  manner  hereinafter  set 
forth,  and  have  no  property  or  means  with  which  to  support 
themselves,  shall  be  entitled  to,  and  receive,  not  more  than 
twenty-five  dollars  per  capita  quarterly,  and  that  the  probate 
judge  shall  authorize  the  auditor  to  issue  warrants  for  the 
amounts  due  such  persons." 

The  statute  further  provides: 

**The  said  blind  persons  must  be  bona  fide  residents  of  the 
state  of  Ohio  for  five  years,  and  in  their  respective  county  one 
year.*' 

There  are  other  provisions  in  the  statute  for  the  purpose  of 
carrying  out  the  general  ones  which  I  have  recited,  but  it 
is  unnecessary  to  read  tliem.  The  act  is  attacked  upon  the 
ground  that  it  violates  certain  provisions  of  the  Constitution 
of  the  United  States,  and  also  certain  provisions  of  the  Consti- 
tution of  the  state  of  Ohio.  The  special  sections  of  the  federal 
Constitution  are  Section  2  of  Article  IV;  Article  V— one  clause 
in  it — and  Section  1  of  Article  XIV;  and  as  to  the  Ohio  Consti- 
tution, the  Bill  gf  Rights,  Section  2,  and  the  26th  Section  of 
Article  II. 

I{  is  urged  that  not  only  does  this  act  provide  an  allowance 
for  ono  special  class  of  indigent  people,  but  that  it  unjustly  dis- 
criminates among  persons  of  that  class;  it  sets  off  the  blind  as 
recipients  of  the  public  bounty  and  then  among  the  blind  ex- 
cludes from  the  benefits  of  the  act  those  who  are  unworthy,  or  of 
vicious  habits,  and  those  who  have  not  been  residents  of  the  state 
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for  five  years,  or  who  have  not  been  residents  of  the  county 
for  one  year,  and  it  excludes  all  who  are  not  adults. 

The  defendant,  on  the  other  hand,  insists  that  not  only  does 
the  act  not  violate  the  state  Constitution,  but  that  it  has  express 
warrant  to  sustain  it  in  Section  1  of  Article  VII  of  the  state 
Constitution,  or,  if  that  section  is  not  broad  enough  to  justify 
the  Legislature  in  the  enactment  complained  of,  that  the  Leg- 
islature, under  its  general  police  power,  might  have  made  the 
same  enactment. 

Without  spending  very  much  time  upon  the  claims  of  the 
plaintiff  in  error,  that  the  law  makes  an  unjust  discrimination 
among  classes,  it  is  sufficient  to  say  that  the  blind  have  been 
from  time  inmiemorial,  perhaps,  recognizod  as  a  class  entitled, 
not  only  to  the  sympathy  of  those  not  so  nftHctcd,  but  also  to 
some  degree  of  aid  to  be  accorded  by  the  public,  which  is  a  rec- 
ognition of  the  Biblical  maxim  that  **The  strong  should  bear  the 
infirmities  of  the  weak. ' '  It  is  impossible  for  human  beings  who 
are  strong  and  who  do  not  need  such  aid  to  shut  their  eyes  to 
the  infirmities  of  the  weak,  or  to  turn  coldly  away  from  theia 
and  say  they  will  not  give  aid. 

The  question,  of  course,  will  arise  in  all  such  caises  as  to 
whether  the  allowance  is  a  reasonable  one  or  not;  whether  it  is 
capricious  or  arbitrary;  whether  it  is  an  act  of  unjustifiable 
paternalism  on  the  part  of  the  Legislature,  or  whether,  being 
not  capricious  or  unreasonable,  it  finds  warrant  in  the.  sense  of 
reasonable  people  that  the  aid  should  be  given.  Nor  does  it 
seem  to  us  that  the  act  is  amenable  to  criticism  because  it  makes 
some  discrimination  among  the  blind,  by  withholding  its  benefit 
from  those  of  vicious  habits,  or  found  to  be  unworthy,  or  who 
have  not  had  the  required  residence  in  the  state  or  county,  or 
who  are  not  adults.  There  is  another  provision  made  by  the 
Legislature  in  Ohio  for  the  benefit  of  blind  persons  who  have 
not  reached  the  age  of  majority.  We  have  institutions  provided 
for  their  education,  in  order  that  they  may  be  better  able  to 
maintain  and  support  themselves  in  later  life;  but  there  is  no 
such  provision  upon  our  statute  books  for  institutions,  techni- 
cally so  called,  wherein  fldult  blind  persons  may  be  maintained, 
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80  that  there  would  seem  to  be  some  reason  found  in  this  fact 
for  the  giving  of  aid  to  those  who,  not  being  sustained  in  any 
public  institution,  are  still  at  the  disadvantage  of  not  having 
the  sense  of  sight  to  aid  them  in  obtaining  a  livelihood  and  so 
keeping  them  from  becoming  a  public  chaise. 

The  objection  to  the  statute  that  it  gives  its  benefits  only  to 
those  who  have  acguired  a  certain  residence  in  the  state,  might 
be  urged  with  equal  force  against  all  of  our  poor  laws.  There 
must  be  an  acquired  residence  in  the  county.  It  might  be  urged 
with  equa?  force  against  the  bestowal  of  the  elective  franchise 
upon  those  who  have  acquired  a  certain  residence  in  the  state, 
county  or  voting  precinct.  It  might  be  urged  with  equal  force 
against  the  statute  which  provides  that  a  person  when  bringing 
an  action  for  divorce  must  have  had  a  residence  in  the  state  a 
year  and  must  be  a  bcyna  fide  resident  of  the  county  where  the 
action  is  instituted.  We  think,  thon,  that  this  statute  is  not  open 
to  criticism  upon  any  of  these  grounds. 

But  it  is  claimed  that  it  is  the  taking  of  private  property  by 
taxation  and  using  it  for  a  private  and  not  for  a  public  purpose. 
It  seems  to  the  court,  however,  that  public  interests  are  sub- 
servecl  by  the  aiding  of  persons  who  might  become  a  public 
charge,  if  left  to  their  own  resources,  to  such  an  extent  that,  by 
combining  the  small  fund  given  them  by  the  state  with  what 
they  may  be  able  to  earn  in  those  limited  vocations  which  blind 
people  may  find,  they  may  be  able  to  maintain  themselves  and 
avoid  becoming  a  charge ;  just  as  our  infirmary  directors  are  per- 
mitted to  give  out-of-door  relief  to  many  people  instead  of  forc- 
ing them  within  the  walls  of  the  infirmaries.  This  law  may  be 
wise  or  unwise,  expedient  or  inexpedient;  it  may  not  be  good 
policy  to  grant  any  sort  of  out-door  relief  to  the  poor;  it  may 
not  be  good  policy  to  select  among  the  many  classes  of  the  help- 
less, the  blind,  and  say  that  a  special  fund  shall  be  set  apart  for 
them,  and  yet  this  law  does  not  stand  alone  in  this  respect.  We 
have  statutes  providing  for  the  relief  of  indigent  soldiers;  we 
have  a  soldier's  relief  commission  which  apportions  and  dis- 
tributes the  fund.  The  theory  of  the  legislators  may  have  been 
that  the  mere  fact  that  a  person  is  blind,  raises  a  presumption 
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of  some  degree  of  helplessness  entitling  the  person  to  relief. 

On  the  other  hand,  it  is  urged  that  the  special  provision  of 
our  Constitution,  the  first  section  of  Article  VII,  that  **  Institu- 
tions for  the  benefit  of  the  insane,  blind  and  deaf  and  dumb, 
shall  always  be  fostered  and  supported  by  the  state,  an*  be 
subject  to  such  regulations  as  may  be  prescribed  by  the  General 
Assembly,''  is  a  direct  authorization  of  the  Legislature  to  give 
aid  to  the  blind,  and  a  broad  construction  is  contended  for  this 
word  ** institution,"  as  used  in  the  Constitution.  Definitions  of 
the  word  as  given  by  our  lexicographers,  Webster  and  The  Cen- 
tury Dictionary,  are  cited;  and  also  the  case  of  Gerke,  Treas'r, 
V.  Purcelh  25  0.  S.,  244;  and  the  case  of  Humphries  v.  lAttle 
Sisters  of  ihe  Poor,  29  0.  S.,  206. 

It  is  urged  that  no  technical  limit  to  the  scope  of  this  word, 
''institution,'*  should  be  given  by  the  court,  but  that  it  should 
be  treated  broadly  as  applying  to  the  method  or  manner  of  aid- 
ing persons  included  in  the  three  classes  mentioned  in  this  sec- 
tion of  the  Constitution :  the  insane,  the  blind  and  the  deaf  and 
dumb.  For  myself,  I  am  not  fully  persuaded  that  this  word, 
** institution,"  will  bear  this  broad  construction;  but  that  this 
section  is  a  recognition  that  the  blind,  as  a  class,  should  be 
considered  and  provided  for  by  the  Legislature,  may  well  be 
argued.  In  other  words,  it  is  a  recognition  by  the  Constitution 
makers  that  the  setting  apart  of  the  blind,  just  as  the  setting 
apart  of  the  insane,  is  not  a  capricious  .selection,  not  an  arbitrary 
selection,  but  that  it  is  founded  upon  some  reason,  and  whether 
any  special  legislation  which  is  enacted  f:>r  the  benefit  of  such 
a  class  is  wise  or  unwise,  it  still  is  not  open  to  criticism  simply 
because  such  a  class  has  been  set  apart  for  the  protection  of 
the  state. 

It  is  also  urged  in  behalf  of  defendant  in  error  that  even  if 
*his  term,  institution,  is  not  to  be  so  construed,  and  if  the  power 
for  this  particular  act  is  not  to  be  found  in  the  section  of  the 
Constitution  referred  to,  that  still,  under  the  broad  police  power 
of  the  state,  it  should  be  upheld.  It  seems  to  us,  however,  that 
this  case  is  one  in  which  we  may  very  properly  refresh  our 
memories  with  an  examination  of  the  distinction  between  the 
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federal  Constitution  and  the  Constitution  of  the  state  of  Ohio 
in  regard  to  the  rules  of  construction.  The  Constitution  of 
Ohio  does  not  grant  powers  to  the  Legislature  except  in  so  far 
as  the  power  is  broadly  granted  in  an  express  provision  that 
**The  legislative  power  of  this  state  shall  be  vested  in  a  General 
Assembly,  which  shall  consist  of  a  Senate  and  a  House  of  Rep- 
resentatives," found  in  Section  1,  Article  II  of  the  Constitu- 
tion of  1851,  a  provision  very  slightly  altered  from  the  Consti- 
tution of  1802,  in  the  1st  Section  of  the  1st  Article,  which  pro- 
vided that  ^^The  legislative  authority  of  this  state  shall  be  vested 
in  a  General  Assembly."  The  distinction  is  very  marked  be- 
tween this  language  and  that  used  in  the  f€*deral  Constitution, 
where,  at  the  very  beginning  of  this  supreme  law  of  the  land, 
we  have  the  provision:  **A11  legislative  powers  herein  granted. 
shall  be  vested  in  a  Congress  of  the  United  States."  I  do  not 
believe— and  I  voice  here  the  views  of  the  other  members  of 
the  court — that  any  one  of  the  provisions  of  the  federal  Con- 
stitution, to  which  reference  has  been  made,  touches  this  ques- 
tion. It  is  not  our  view  that  there  is  any  violation  of  the  Four- 
teenth Amendment,  or  of  Article  V,  or  of  the  other  sections  and 
articles  of  the  federal  Constitution  to  which  reference  has  been 
made,  in  this  classification  or  in  this  use  of  the  public  funds, 
because  it  is  not,  in  our  judgment,  a  use  of  public  funds  for 
private  purposes,  but  for  a  public  purpose,  to  provide  for  those 
classes  of  its  citizens  who  require  this  sort  of  relief. 

It  might  be  argued  with  some  ^degree  of  plausibility,  perhaps, 
that  the  Constitution  makers  haying  provided  that  **  Institutions 
for  the  benefit  of  the  blind"  should  ** always  be  fostered  and  sup- 
ported by  the  state,"  and  it  might  be  a  limitation  upon  the  pow- 
er of  the  Legislature  to  provide  for  the  blind  in  any  other  way. 
The  Constitution  of  the  state,  as  I  have  said,  does  not  grant 
powers  to  the  Legislature  except  by  a  general  grant,  and  in 
determining  whether  any  particular  act  is  constitutional  or 
otherwise,  we  must  ascertain  whether  the  Constitution  contains 
any  express  or  implied  inhibition  upon  the  power  of  the  Legis- 
lature to  make  the  enactment.  But  the  examination  of-  this 
Section  1,  clearly  indicates  that  it  is  not  even  a  grant— a  special 
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grant — of  a  power  to  establish  institutions  for  the  blind,  deaf 
and  dumb,  or  insane.  It  is  a  provision  that  such  institutions 
for  these  classes  shall  always  be  fostered  and  supporttnl  by  the 
state,  and  be  subject  to  such  regulations  as  may  be  prescribed 
by  the  General  Assembly,  but  it  is  not  a  grant  of  power. 

We  have  one  case  in  the  state  where  there  was,  in  terms,  a 
grant  of  power,  and  yet  the  Supreme  Court  in  construing  it 
has  held  that  it  did  not  operate  as  such.  The  case  referred  to 
is  Mason  v.  The  State,  ex  rel  McCoy,  58  O.  S.,  30,  the  syllabus 
of  which  is  as  follows: 

''The  provisions  of  the  act  of  April  8th,  1896,  entitled  'An 
act  to  prevent  corrupt  practices  at  elections'  (92  0.  L.,  123), 
which  direct  the  commencement  of  an  action  by  the  prosecuting 
attorney,  at  the  instance  of  the  attorney-general,  for  the  pur- 
pose of  inquiring  into  the  title  to  an  office  of  a  successful  can- 
didate who  is  charged  with  acts  made  unlawful  by  any  law  of 
this  state,  and  which  authorize  the  court  upon  finding  any  of 
such  charges  true  to  render  judgment  declaring  the  election 
void,  the  office  vacant,  and  excluding  the  incumbent  therefrom, 
are  not  in  conflict  with  the  Constitution,  and  are  valid." 

And  that  is  notwithstanding  the  fact  that  there  was  a  spe- 
cial provision  in  the  Constitution  of  the  state  as  to  the  loss  of 
franchise  and  the  loss  of  the  right  to  hold  office  by  certain  per- 
sons convicted  of  crime.  I  read  from  page  48  and  certain  other 
pages : 

"The  people  in  framing  the  Constitution  committed  to  the 
Legislature  the  whole  law-making  power  of  the  state  which  they 
did  not  expresly  withhold.  Plenary  power  in  the  Legislature, 
for  all  purposes  of  civil  government,  is  the  rule.  A  prohibition 
to  exercise  a  particular  po.vcr  is  an  exe<*pti')n.'' 

And  a  number  of  cases  are  cited  showing  the  policy  of 
our  Supreme  Court  along  this  line.  Judge  Gholson  used  this 
language  in  one  case  (11  0.  S.,  542) : 

"It  will  be  observed  that  the  provision  is  not  that,  the  leg- 
islative power,  as  conferred  in  the  Constitution,  shall  be  vested 
in  the  General  As-sembly,  but  that  the  legislative  power  of  this 
state  shall  be  vested.  That  includes  all  legislative  power  which 
the  object  and  purposes  of  the  state  government  may  require, 
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and  we  must  look  to  other  provisions  of  the  Constitution  to  see 
how  far,  and  to  what  extent,  legislative  discretion  is  qualified 
or  restricted." 

On  page  54  is  certain  language  of  Judge  Mcllvaine,  from 
the  case  of  State  v.  Cotyivgion,  29  O.  S.,  102: 

**If  the  framers  of  the  Constitution  had  intended  to  take 
away  from  the  Legislature  the  power  to  name  disqualifications 
for  office  other  than  the  one  named  in  the  Constitution,  it 
would  not  have  been  left  to  the  very  doubtful  implication  which 
is  claimed  from  the  provision  under  consideration.  That  is  to 
say,  the  conviction  of  a  crime  of  felony.  The  power  under  the 
general  grant  being  ample  and  certain,  a  statute  should  not 
be  declared  void  because  in  conflict  with  an  alleged  implication 
unless  such  implication  is  clear  and  indubitible. " 

We  find  no  such  clear  and  intiubitible  implication  from 
this  provision  of  our  Constitution  that  the  stato  shall  foster  and 
support  institutions  for  the  blind,  the  insane  and  the  deaf  and 
dumb. 

All  legislative  power  being  broadly  conferred  by  the  Con- 
stitution, it  is  not  essential  for  us  to  inquire  whether  this  par- 
ticular enactment  is  under  the  police  power,  or  whether  it  is 
under  any  other  special  power:  it  is  under  the  general  legisla- 
tive power  to  make  provision  for  any  legitimate  class 
re«cognized  by  a  sense  of  justice  and  the  common  reason 
of  the  people  of  the  state,  or  recognized  by  the  Constitution 
itself  as  a  class  legitimately  requiring  attention. 

The  blind  have  been  recognized  by  another  statute  of  our 
state  as  a  class  requiring  special  treatment  and  consideration, 
and  the  act  in  which  they  have  been  so  recognized  has  been  de- 
c-ared  constitutional  by  the  Supreme  Court  in  the  case  of  State 
V.  Tlogan,  at  page  202,  63  0.  S.    I  read  from  the  syllabus: 

*'Sy3ction  6995,  Revised  Statutes,  commonly  known  as  the 
tramp  law,  whereby  punishment  is  prescribed  for  threatening 
to  do  injury  to  the  person  of  another  by  a  tramp,  is  not  in  con- 
flict with  the  Ohio  Bill  of  Rights,  nor  with  Section  26  of  Article 
II  of  the  Constitution,  nor  with  the  Fourteenth  Amendment  to 
the  Constitution  of  the  United  States." 
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I  might  say  that  Section  26  of  Article  II  of  the  Constitution 
of  Ohio  is  claimed  as  one  of  the  sections  which  support  the 
contention  of  the  plaintiff  in  error  here. 

This  tramp  law,  referred  to  by  Judge  Spear  is  given  on 
page  208,  and  reads : 

**  Whoever,  except  a  female  or  a  blind  person,  not  being 
in  the  county  in  which  he  usually  lives  or  has  his  home,  is 
found  going  about  begging  and  asking  subsistence  by  charity, 
shall  be  taken  and  be  deemed  to  be  a  tramp,''  etc. 

On  page  209  Judge  Spear  says: 

**In  brief,  the  claim  against  the  law  is  that  it  deprives  per- 
sons of  liberty  without  due  process  of  law  and  denies  to  them 
the  equal  protection  of  the  laws,  and  deprives  of  the  right  of 
seeking  and  obtaining  happiness  and  safety ;  that  it  is  an  act  of 
id  general  nature  but  not  of  uniform  operation  throughouft  the 
state;  and  that  it  subjects  the  accused  to  a  cruel  and  unusual 
punishment.  And  it  is  specifically  urged  that  the  act  does  not 
operate  uniformly  because  it  provides  a  punishment  for  an  offense 
committed  in  one  county  different  from  punishment  for  a  like 
act  committed  in  another,  inasmuch  as  the  offense  of  threatening 
to  do  injury  to  the  person  or  property  of  another  in  a  county 
other  than  that  of  the  residence  of  the  accused  may  be  punished 
by  incarceration  in  the  penitentiary,  while  if  done  in  the  county 
of  his  residence  is  at  most  a  misdemeanor. 

**It  is  conceded  that  the  law  is  of  a  general  nature.  The 
test  of  uniform  operation,  and  with  respect  to  the  required  con- 
formity to  the  *law  of  the  land'  and  to  the  acquirement  of  due 
process  of  law,  seems  to  be  that  if  the  law  under  consideration 
affected,  embracing  all  the  persons  who  are  or  may  be  in  like 
situation  and  circumstances,  and  the  designation  of  the  class 
is  reasonable,  not  unjust  nor  capricious  or  arbitrary,  but  based 
upon  a  real  distinction,  the  law  does  operate  uniformly,  and 
if,  added  to  this,  the  law  is  enforced  by  usual  and  appropriate 
methods,  the  requirement  as  to  *due  process  of  law'  is  satisfied." 
isfied." 

One  of  the  contentions  of  counsel  in  argument  was,  that 
the  money  of  the  tax-payer  is  not  taken  by  due  process  of  law ; 
that  in  the  distribution  of  the  fund  arising  from  taxation, 
public  interests  are  not  recognized  as  the  true  criterion — ^in 
other  words,  if  the  money  was  used  it  was  for  a  private  purpose. 
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There  k  very  much  more  in  this  cited  decision  in  discussion 
of  some  of  the  principles  which  might  seem  to  he  applieahle 
to  this  case,  hut  it  is  unnecessary  to  read  it.  The  juds^e  does 
say: 

''Nor  is  it  an  objection  to  a  penal  statute  that  it  does  not 
apply  to  all  persons  who  might  by  any  possibility  commit  the 
act  interdicted.  It  is  for  the  Legislature  to  determine  how  far 
to  go  in  order  to  afford  the  desired  protection  to  society.  The 
exemption  of  some,  where  it  does  not  interfere  with  the  rights 
of  others,  is  not  open  to  objection  on  constitutional  grounds. 
The  principle  is  illustrated  in  the  statute  under  review.  Fe- 
males and  blind  persons  are  not  included  within  its  terms. 
This,  presumably,  from  considerations  of  humanity,  but  prin- 
cipally because  but  little  if  any  danger  is  threatened  from  such, 
and  this  exemption  has  noW;  met  with  objection  in  this  ease. 
The  act  in  question  undertakes  to  define  a  tramp,  or  vagrant, 
by  stating  what  acts  shall  constitute  such  character." 

On  the  whole,  the  conclusion  of  the  court  is  that  the  act  is 
not  invalid  for  any  reasons  claimed  by  counsel  for  defendant 
in  error  and  the  judgment  of  the  court  below  will  be  sustained 

W.  G.  Ulery  and  J.  8.  Martin,  for  plaintiff  in  error. 

Cole,  Whitlock,  MUroy  &  Malloy,  for  defendant  in  error. 


CARE  EXERCISED  BY  A  PASSENGER.  AS  TO  WHERE 
SHE  STEPPED. 

[Circuit  Court  of  Hamilton  County.] 

The  Cincinnati  Traction  Company  v.  Nellie  McKee. 

Decided,  July  8,  1905. 

Xegligence — Of  a  Passenger — In  leaving  a  Car  Before  it  teas  Fully 
Stopped — Though  Invited  to  Do  8o  By  the  Opening  of  the  Qate — 
Duty  of  Passenger  to  Look  Where  He  Steps — Charge  of  Court — 
Compensation  for  Worry  Over  Injury, 

1.  A  majority  of  the  court  are  of  the  opdnion  that  the  plaintiff,  under 
the  circumstances  of  this  case  and  as  limited  hy  the  trial  judige,  was 
charged  with  the  duty  of  looking  where  she  stepped  while  leav* 
Ing  the  car. 
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2.  In  a  suit  for  damages  on  account  of  an  injury  sustained,  com- 
pensation may  be  recovered  on  account  of  worry,  anxiety  and  care 
regarding  the  consequences  of  the  injury. 

GiFPEN,  J.;  Jelke,  P.  J.,  conciirs ;  Swing,  J.,  dissents. 

The  defendant  in  error,  as  plaintiff  in  the  court  of  common 
pleas,  recovered  a  verdict  against  the  plaintiff  in  error,  as  de- 
fendant, for  personal!  injury  sustained  while  a  passenger  on  the 
incline  railway  of  the  defendant  leading  to  Mount  Adams.  The 
negligence  charged  in  the  petition  is  as  follows: 

**  Plaintiff  states  that  said  truck  was  carried  to  the  top  of  said 
incline,  but  before  the  same  was  safely  attached  to  the  stationary 
platform  at  the  top  of  said  incline,  the  gates  were  thrown  open 
by  defendant's  agents  and  employes,  thereby  inviting  this 
plaintiff  and  other  passengers  to  make  their  exit  from  said  truck 
to  the  stationary  platform,  and  out  to  Celestial  street.  Plaintiff 
states  that  as  she,  with  others,  was  passing  from  said  truck  to 
said  platform,  the  toe  of  her  shoe  was  pressed  between  the 
truck  and  the  platform  by  a  sudden  jerk  made  upon  the  truck, 
and  by  reason  whereof  her  toes  and  foo.t  were  seriously  mashed 
and  disfigured,  and  permanently  injured/' 

It  is  claimed  by  counsel  for  plaintiff  in  error  that  counsel 
for  defendant  in  error,  during  the  progress  of  the  trial,  at 
page  99  of  the  bill  of  exceptions,  disclaim  any  negligence  on  the 
part  of  the  traction  company  in  suddenly  jerking  the  truck, 
and  that  the  only  remaining  allegation,  that  the  gates  were 
iihrown  open  before  the  truck  was  safely  attached,  does  not  con- 
stitute actionable  negligence. 

The  statement  referred  to,  at  page  99,  is  a  part  of  the  question 
addressed  to  the  witness,  and  we  do  not  understand  that  counsel 
thereby  intended  to  disclaim  all  negligence  on  the  part  of  the 
traction  company  in  moving  the  truck  after  the  gates  were 
thrown  open,  whether  done  suddenly,  unusually,  or  otherwise. 
But  the  court  in  its  charge  to  the  jury  did  withdraw  all  claims 
of  negligence  otlher  than  that  pertaining  to  the  opening  of  the 
gates  at  the  time  and  in  the  manner  described  in  the  petition. 
We  must  assume  therefore  that  the  jury  found  that  the  traction 
company  was  negligent  only  in  that  particular. 
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That  the  allegation  charges  negligence,  we  entertain  no  doubt, 
but  whether  it  contributed  directly  to  the  injury  depends  upon 
the  other  facts  attending  the  primary  act  complained  of. 
There  was  testimony  tending  to  show  that  the  truck  had  not 
quite  reached  the  platform  when  the  gates  were  thrown  open; 
that  plaintiff,  while  passing  out,  got  her  foot  between  the  truck 
and  the  platform  while  the  truck  was  moving.  This  appears  to 
be  the  theory  upon  which  the  verdict  of  the  jury  is  founded. 
Assuming  all  this  to  be  true,  and  granting  that  the  defendant 
was  negligent,  the  evidence  discloses  no  reason  why  the  plaintiff, 
by  the  exercise  of  ordinary  care,  could  not  have  observed  the 
condition  of  the  truck,  thereby  avoiding  all  injuries.  She  her- 
self testifies  that,  in  passing  out,  she  at  no  time  looked  down  or 
observed  where  she  was  stepping,  but  assumed,  because  the  gates 
were  open,  that  the  passage  way  was  entirely  free  from  danger 
This,  of  itself,  is  contributory  negligence,  which  would  not  per- 
mit of  recovery.  Schaefler  v.  The  City  of  Sandusky,  33  O.  S., 
246 ;  Pennsylvania  Company  v.  Rathgeb,  32  0.  S.,  page  66. 

If,  on  the  other  hand,  the  truck,  as  averred  in  the  petition,  had 
reached  the  top  of  the  incline,  and  by  reason  of  its  not  being 
safely  attached  to  the  stationary  platform,  began  to  descend 
while  the  plaintiff  was  leaving,  and  then  was  pulled  up  again 
suddenly  or  otiherwise,  the  question  of  contributory  negligence 
should  be  left  to  the  jury. 

The  jury,  however,  were  not  permitted,  from  the  instruction 
of  the  court,  to  consider  this  theory  of  the  case,  and  we  must  as- 
sume that  they  found  the  only  negligence  of  the  defendant  to 
consist  in  throwing  the  gates  open  at  the  time  and  in  the  man- 
ner described  in  the  petition,  and  that  the  plaintiff  in  no  wise 
contributed  to  her  injury,  which,  as  we  have  shown,  is  clearly 
against  the  weight  of  the  evidence. 

The  charge  of  the  court  that  the  plaintiff  was  entitled  to  re- 
cover compensation  for  resulting  worry,  anxiety  and  care,  about 
the  consequences  of  the  injury,  is  sustained  by  the  case  of 
Smith  V.  Pittsburgh,  Ft,  Wayne  i&  Chicago  Railway  Company, 
23  O.  S.,  page  10. 
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We  find  no  other  error,  and  the  judgment  will  be  reversed 
upon  the  ground  that  it  is  clearly  against  the  weight  of  the 
evidence,  and  cause  remanded  for  a  new  trial. 

Judge  Swing  dissents  from  the  holding  that  the  plaintiff  was 
guilty  of  contributory  negligence  in  not  observing  where  she 
was  stepping. 

Kittredge  cfe  TFiZftt/,  for  plaintiff  in  error. 

D,  D,  Woodnumsee,  for  defendant  in  error. 


ASSIGNMENTS  OP  WAGES, 

[Circuit  Court  of  AUen  County.] 

The  Cincinnati,  Hamilton  &  Dayton  Railway  Co.  v.  The 
Lima  Railway  Supply  Co. 

Decided,  June  25,  1905. 

Wages  Assigned — Recovery  of,  an  Equity  Proceeding — Assent  of  Debtor 
to  Assignment  Necessary,  When. 

There  can  be  no  recovery  In  an  action  at  law  on  an  assignment  of  wages 
due  and  to  become  due,  where  there  is  no  proof  that  the  debtor  as- 
sented to  the  assignment,  and  the  amount  due  exceeds  the  amount 
assigned. 

HuRiN,  J. ;  NoRRis,  J.,  and  Vollrath,  J.,  concur. 

This  is  an  action  at  law  brought  originally  before  a  justice  of 
the  peace  to  recover  $40  alleged  to  be  due  defendant  in  error, 
there  plaintiff,  by  reason  of  an  assignment  of  $60  of  the  wages 
earned  and  to  be  earned  by  an  ejiiploye  of  the  railway  company. 
Plaintiff  recovered  judgment  before  the  justice  of  the  peace.  The 
case  was  appealed  by  defendant  to  the  common  pleas  court 
where  the  demurrer  to  the  petition  was  overruled  and  the  case 
Iried  to  a  jury;  and  apparently  on  the  ground  that,  at  the  time 
of  the  discharge  of  the  employe,  more  than  the  full  amount  of 
wages  assigned  were  due  said  employe  from  said  railway  com- 
pany, a  verdict  for  the  full  amount,  with  interest,  was  returned 
and  judgment  rendered  by  said  court.    To  reverse  this  judgment 
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and  the  overruling  of  the  motion  for  a  new  trial,  error  is  pros- 
ecuted to  this  court. 

This  action  was  brought  as  an  action  at  law  to  recover  on  an 
assignment  of  a  part  of  the  wages  due  and  to  become  due. 

On  the  authority  of  Railway  Compa^ny  v.  Volkert  et  al,  58  O. 
S.,  362,  the  judgment  of  the  common  pleas  court  must  be  re- 
versed. 

In  this  case,  Judge  Spear,  in  rendering  the  opinion  of  the 
court,  says,  on  page  369:  **It  is  conceded  that  an  assignment  of 
a  part  of  a  debt  can  not  be  enforced  at  law  unless  assented  to  by 
the  debtor.'*  Continuing,  he  says:  "This  principle  is  held  in 
Mandeville  v.  Welch,  5  Wheaton,  277,  opinion  by  Mr.  Justice 
Story.  The  reason  is  that  it  might  subject  the  debtor  to  a  mul- 
tiplicity of  suits  at  the  instance  of  each  assignee  of  separate  por- 
tions of  the  debt,  and  as  the  original  creditor  would  not  be  a 
party  to  those  suits  and  might  thereafter,  upon  an  action  for  the 
whole  debt,  deny  the  assignments,  it  would  be  impossible  in  a 
court  to  protect  the  rights  of  all  the  parties." 

Further  on  in  the  same  opinion,  the  court  proceeds  to  show 
that,  in  a  suit  in  equity,  where  the  original  creditor  and  all 
other  elainmnts  may  be  brought  before  the  court  in  one  pro- 
ceeding and  their  rights  all  settled  by  one  decree,  the  same 
reason  would  not  hold. 

The  case  at  bar  not  being  a  proceeding  in  equity  and  being 
founded  on  an  assignment  of  a  part  only  of  the  wages  due,  and 
there  being  no  proof  of  assent  by  the  debtor  to  the  assignment, 
is  squarely  within  the  rule  laid  down  in  the  case  referred  to, 
which  must  control  in  this  s.tate,  whatever  may  be  the  rule  in 
other  states  under  the  authorities  cited  by  counsel. 

The  case  of  Porter  v.  Dimlap,  17  0.  S.,  591,  cited  by  counsel 
for  defendant  in  error,  is  not  in  point  for  reason  that  it  appears 
that  the  assignment  in  that  case  covered  the  entire  amount  of 
wages  due  and  more  than  that  amount.  But  if  it  were  in  point, 
the  latter  case  of  Railway  Company  v.  Volkert^  58  O.  S.,  362, 
would  control.  The  judgment  of  the  court  below  will  therefore 
be  reversed  with  costs,  but  w^ithout  penalty.  Judgment  against 
defendant  in  error  for  costs,  for  which  execution  is  awarded,  and 
the  cause  remanded  for  execution. 
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ASSICNMKNT  OF  CONTRACTS  IN  PAILT. 

[Circuit  Court  of  Hamilton  County.] 
The  New  York  &  Bermudez  Company  v.  August  Herrmann 

ET  AL. 

Decided,  June  24,  1906. 

Contract — Divisibility  of — Assignment  of  Part  of— Rights  Under  Can 
Not  be  Enforced  Independent  of  the  Principal  Contract,  Unless — In- 
junction— Remedy  for  Breach. 

1.  The  assignee  of  one  item  of  a  contract  acquires  no  contract  rights. 

specific  performance  of  which  could  be  enforced  independent  of  the 
principal  contract,  unless  the  item  with  whatever  of  interest  or 
profit  may  inhere  thereto  can  be  discharged  from  all  liability  for 
the  performance  of  the  principal  contract. 

2.  Were  it  possible  to  acquire  such  rights  by  assignment,  injunction 

would  not  lie  to  enforce  them,  but  the  assignee  would  be  relegated 
to  an  action  at  law  where  a  full  and  adequate  remedy  could  be 
had  for  the  breach. 

Jelke,  p.  J.;  GiFPEN,  J.,  and  Swing,  J.,  concur. 

We  are  of  opinion  that  item  13  of  the  Henkel  contract  of 
May  16,  1899,  is  not  so  divisible  from  the  main  contract  as  to  be 
susceptible,  by  assignment,  of  establishing  independent  con- 
tractual relations  witih  the  assignee  of  such  item. 

This  could  only  be  done  by  discharging  this  item,  and  what- 
ever interest  or  profit  might  be  in  the  same,  from  all  liability  for 
the  complete  performance  of  the  principal  contract.  This  could 
not  be  done: 

First.  Because  the  board  of  water  works  commissioners  has  no 
power  to  surrender  or  give  away  any  of  the  city's  rights  secured 
to  it  by  a  contract  legally  entered  into ;  and 

Second.  Because  the  board  of  water  works  commissioners 
can  establish  independent  contractual  relations  only  in  the  man- 
ner particularly  prescribed  in  the  act  of  April  24,  1896  (92  0. 
L.,  606). 

Again,  there  is  nothing  ambiguous  or  equivocal  about  the 
action  of  the  board  of  October  10,  1902 : 

**  Resolved,  that  consent  is  hereby  granted  said  United  States 
Construction  Company  to  sublet  to  said  New  York  &  Bermudez 
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Company  all  the  work  to  be  done  and  materials  to  be  furnished, 
embraced  in  said  item  13,  and  to  assign  to  said  New  York  & 
Bermudez  Company  all  moneys  which  may  become  due  and 
payable  for  the  work  and  material  furnished  under  said  Item 
13 ;  and  be  it  further 

''Resolved,  that  this  consent  is  granted  by  the  board  without 
in  any  way  releasing  or  affecting  the  liability  of  said  United 
States  Construction  Company,  Aug.  J.  Ilenkel  and  the  United 
States  Fidelity  &  Guaranty  Company,  all  or  either  of  them,  for 
the  faithful  and  complete  performaaice  af  said  contract,  includ- 
ing the  part  thereof  herein  permitted  to  he  sublet  to  the  New 
York  &  Bermudez  Company.' ' 

The  board  plainly  set  omt  its  intention  only  to  consent  to  a 
sub-letting. 

We  are  of  opinion  that  the  New  York  &  Bermudez  Company 
acquired  no  contract  rights,  specific  performance  of  which  could 
be  enforced  independent  of  the  principal  contract. 

We  are  further  of  opinion  that  even  if  the  rights  of  the  New 
York  &  Bermudez  Company  were  as  here  contended  for,  in- 
junction would  not  lie  to  enforce  them,  but  said  company  would 
be  relegated  to  an  action  at  law  where  full  and  adequate 
remedy  in  damages  could  be  had  for  any  breach  of  contract. 
Stcinau  v.  Gas  Company,  48  0.  S.,  324. 

An  injunction  will  be  denied,  and  petition  dismissed. 

Miller  Outcalt  and  D,  V.  Sutphin,  for  appellant. 

Fra/nk  F,  Dinsmore,  contra. 


. 
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PROCEEDINGS  FOIL  THE  LEVY  OP  A  STREET 
ASSESSMENT. 

[Circuit  Court  of  Lucas  County.] 

Richard  Adkins  et  al  v.  City  op  ToiiEDO  bt  al. 

Decided,  March  4,  1905. 

Greets — Assessment  for  the  Improvement  of — Regularity  of  Proceed- 
ings— Preliminary  Expenses  Mlay  be  Paid  from  General  Fund — 
And  Included  in  the  Assessment — Proceedings  Under  Statute  Partly 
Unconstitutional — Assessment  can  not  he  Enjoined^  When — Rules 
Regulating  Legislative  Bodies — Reconsideration  of  Vote — Where  the 
Action  of  Another  Body  was  Voted  Down, 

1.  The  cost  of  the  necessary  preliminary  work  or  action  pertaining  to 

a  street  Improvement,  such  as  the  cost  of  advertising,  serving  no- 
tices, etc.,  paid  by  the  municipality  from  its  general  fund,  may 
be  included  in  the  assessment  and  collected  from  the  owners  of 
property  specially  benefited  by  the  improvement,  in  order  to  reim- 
burse the  general  fund,  notwithstanding  all  such  costs  were  proper 
charges  which  could  enter  into  the  aggregate  charge  to  be  as- 
sessed upon  the  properties  benefited  as  part  of  the  coats  of  the  im- 
provement, and  no  fund  to  pay  such  costs  existed  at  the  time  the 
expenses  were  incurred. 

2.  That  part  of  originaa  Section  2267  (repealed  96  O.  L.,  96;  see  1536- 

221),  which  provided  that  no  public  improvement,  except  side- 
walks and  sewers,  should  be  made  by  cities  of  the  third  grade  of  the 
first  class  until  the  majority  of  the  owners  of  the  property  to  be 
assessed  therefor  had  petitioned  the  council  for  the  improvement, 
etc.,  was  legislation  upon  a  subject  of  a  general  nature,  and  was 
unconstitutional,  because  it  did  not  have  uniform  application 
throughout  the  state.  Hence,  where  a  street  improvement  was 
made  ih  conformity  with  the  requirements  of  the  remaining  con- 
stitutional provisions  of  the  statute,  by  a  municipality  of  the  class 
and  grade  speciallir  provided  for  in  the  unconstitutional  part  above 
referred  to,  an  assessment  to  pay  the  costs  thereof  will  not  be 
enjoined  merefly  because  the  procedure  was  not  in  accordance  with 
the  requirements  of  the  unconstitutional  part. 

3.  As  a  general  rule,  in  the  absence  of  any  special  rule  upon  the  sub- 

ject of  the  particular  legislative  body  acting,  a  vote  upon  a  recon- 
sideration need  not  be  taken  either  at  the  same  or  the  next  suc- 
ceeding meeting,  but  may  be  taken  at  any  time  before  rights  have 
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intervened  in  pursuance  of  the  vote  taken,  or  before  the  status  quo 
has  been  changed. 
4.  The  action  of  tb«  board  of  counoilmen  of  a  municipality  in  voting 
down  a  resolution  adopted  by  the  board  of  aldermen,  does  not  pre- 
vent it  from  reconsidering  its  action  and  passing  the  resolution 
at  its  next  regular  meeting  held  several  days  after  the  one  at 
which  the  resolution  was  defeated,  where  it  does  not  appear  that 
in  the  meantime,  the  board  of  aldermen  had  reconsidered  and  an- 
nulled their  action  in  adopting  the^  resolution,  or  that  rights  have 
vested  in  pursuance  of  the  first  action  taken  by  the  board  of  alder- 
men. And  this  ru'le  applies,  notwithstanding  the  legislative  au- 
thority of  the  municipality  is  vested  in  the  two  boards,  and  the 
concurrence  of  both  is  necessary  to  the  adoption  of  a  resolution 
or  the  passage  of  a  law. 

Parker,  J.;  Hull,  J.,  and  Haynes,  J.,  concur. 

Appeal  from  Lucas  Common  Pleas  Court. 

This  case  comes  into  this  court  by  appeal.  It  is  an  action 
brought  by  Richard  Adkins  and  a  large  number  of  other  per- 
sons, to  enjoin  assessments  levied,  upon  their  property  on  ac- 
count of  the  paving  of  East  Broadway  in  this  city.  It  is 
charged  that  the  proceedings  on  the  part  of  the  city  were  so 
irregular  and  so  lacking  in  the  necessary  support  of  fact  and  law 
as  that  the  assessments  are  invalid.  The  principal  grounds  f^^ 
attack  are: 

First.  That  in  the  course  of  this  legislation  a  certain  res- 
olution*— which  is  a  necessary  foundation  proceeding — after 
having  been  passed  by  the  board  of  aldermen,  was  defeated  by 
a  vote  of  the  board  of  councilmen.  That  thereafter  the  board 
of  aldermen  undertook  to,  and  did,  reconsider  their  action  and 
passed  the  resolution,  but  that  the  resolution  was  not  thereafter 
acted  upon  by  the  board  of  aldermen ;  and  it  is  urged  by  reason 
of  the  defeat  of  the  resolution  by  the  board  of  councilmen,  if 
the  subsequent  vote  to  reconsider  and  the  vote  passing  the  res- 
olution had  any  effect,  il  was  only  in  the  way  of  an  initiatory 
proceeding  which  would  amount  to  the  introduction  and  pass- 
ing of  a  new  resolution  by  the  board  of  councilmen,  which  would 
therefore  require  a  repassing  by  the  board  of  aldermen  in  order 
to  effect  its  full  adoption. 
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Second.  It  is  also  urged  that,  in  order  to  give  support  to  this 
proceeding,  it  was  necessary  that  a  petition  asking  for  the  im- 
provement should  be  signed  by  a  majority  of  those  interested — 
those  owning  the  property  along  the  line  of  the  proposed  im- 
provement— ^and  that  while  there  might  have  been  a  majority 
signing  the  petition  which  was  filed  in  this  case  at  the  time  it 
was  filed  and  at  the  time  it  was  acted  upon  by  the  board  of 
aldermen,  there  had  been  such  changes  of  ownership  of  the 
property  between  that  time  and  the  time  that  the  board  of  coun- 
cilmen  took  action  upon  the  matter  that  a  majority  was  not  rep- 
resented upon  the  petition;  but,  on  the  other  hand,  that  a  re- 
monstrance had  been  filed  which  a  majority  had  signed.  And 
it  is  urged  that  a  petition  signed  by  a  majority  of  those  inter- 
ested must  be  on  file  at  the  time  final  action  is  taken  by  the  leg- 
islative body,  or  at  least  at  the  time  that  final  action  is  taken 
upon  the  preliminary  resolution. 

As  to  that  claim,  the  averment  is  denied  by  the  city,  and  it 
is  insisted  that  a  large  number  of  these  transfers  that  occurred 
between  the  time  of  the  filing  of  the  petition  and  the  action 
thereon  by  the  board  of  aldermen  and  the  subsequent  action 
by  the  board  of  council  men  were  made  for  the  sole  purpose 
of  having  a  majority  of  those  apparently  interested  sign  the 
remonstrance  and  oppose  the  improvement;  that  these  trans- 
fers were  not  bona  fide,  and  that  effect  should  not  be  given  to 
them;  that  the  signing  of  those  receiving  such  conveyances, 
for  this  purpose  should  not  be  recognized. 

We  supposed  that  that  question  of  fact  had  been  threshed 
out  upon  the  trial  here,  but  it  turns  out  since  the  trial  that  there 
has  been  some  misapprehension  about  it  and  counsel  may  desire 
to  be  heard  further  upon  it  and  perhaps  introduce  some  evidence. 
The  conclusion  to  which  we  have  arrived  makes  that  seem  to 
us  to  be  an  entirely  immaterial  matter  here ;  but  if  the  parties 
interested  shall  deem  it  material,  they  may  have  a  further  in- 
quiry into  the  matter,  in  order  that  a  proper  finding  of  fact 
may  be  made  upon  that  question  as  well  as  upon  other  questions 
involved;  but,  deeming  it  immaterial,  we  do  not  consider  it 
to  await  such  action,  and  we  proceed  to  a  determination  of  the 
case. 
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Third.  It  is  also  urged — and  this  is  a  matter  which  does  not 
affect  the  whole  assessment,  but  only  a  part  of  it — ^that  a  part 
of  the  costs  of  the  preliminary  action  upon  this  improvement, 
viz.:  the  costs  of  advertising,  the  costs  of  serving  the  notices, 
the  costs  of  abstracting  and  numbering,  the  cost  of  inspecting 
and  the  cost  of  the  assessment,  amounting  in  all  to  $384.81,  all 
pertaining  to  this  improvement,  all  required  by  law,  all  neces- 
sary action,  were  paid  out  of  the  general  funds  of  the  city, 
a  fund  for  this  improvement  not  having  been  raised  by  the  sale 
of  bonds  or  otherwise,  at  the  time  this  preliminary  action  was 
taken  and  this  expense  incurred ;  and  while  counsel  do  not  dis- 
pute that  wai^*  Revised  Statutes  2284  (Code  1536-262),  these 
are  all  proper  charges  to  enter  into  the  sum  that  is  to  be  assessed 
upon  the  property  specially  benefited,  yet  they  say  that,  it 
having  been  paid  from  the  general  fund,  it  can  not  now  be  col- 
lected from  the  parties  specially  benefited;  that  it  may  not  be 
levied  as  an  assessment  even  for  the  purpose  of  reimbursing  the 
general  fund.  I  will  dispose  of  that  matter  first.  We  find 
that  it  is  true  that  these  are  proper  charges  under  Section  2284 
which  are  to  enter  into  the  sum  of  the  charges  to  be  assessed 
upon  the  properties  benefited  as  a  part  of  the  costs  of  the  im- 
provement. 

It  would  seem  that  it  might  be  very  inconvenient,  if  not  impos- 
sible, to  raise  these  funds  in  the  manner  that  funds  are  to  be 
raised  for  special  improvements  in  time  so  as  to  pay  these  bills  as 
they  accrue.  Before  the  work  is  entered  upon  under  the  contract 
the  funds  to  pay  the  cost  of  the  improvement  must  be  in  the 
treasury.  These  funds  are  ordinarily  raised  by  the  sale  of  bonds 
for  the  particular  improvement,  and  the  funds  are  set  apart 
for  that;  but  before  this  action  is  taken,  and  before  the  authori- 
ties or  the  Legislature  of  the  city  has  come  to  the  point  where 
they  may  properly  take  action,  expenses  like  these  are  incurred. 

To  be  sure  the  parties  to  whom  payments  are  due  for  such 
services  may  be  required  to  wait  until  the  funds  are  raised  and 
put  into  the  treasury  where  they  can  be  drawn  upon,  and  we 
understand  that  it  is  conceded  by  counsel  for  the  plaintiff 
that  if  they  should  be  required  to  do  so  they  should  then  be  paid 
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from  such  fund ;  that  such  action  would  be  regular  and  proper. 
But,  because  these  matters  were  anticipated,  because  this  money 
was  practically  borrowed  from  the  general  fund,  they  say  that 
now  the  city  is  in  a  situation  where  it  can  not  reimburse  the  gen- 
eral fund.  We  are  not  cited  to  any  authority  which  seems  to 
us  to  be  in  point,  or  at  least  to  control.  It  seems  to  us  that 
this  claim  lacks  reason  and  equity  for  its  support. 

The  burden  is  no  greater  for  the  persons  who  are  required  to 
pay  these  expenses  for  this  improvement,  if  the  payment  is  made 
in  this  way,  than  it  would  be  if  it  were  paid  in  what  we  conceive 
to  be  the  regular  way;  and  we  know  of  no  law  that  prevents 
a  council  from  taking  this  action ;  or,  if  there  is  a  law  kJesigned 
to  prevent  it,  we  know  of  no  principle  which  would  justify  the 
plaintiffs  in  insisting  that  they  should  be  benefited  by  this 
irregularity — if  it  is  an  irregularity.  We  are  cited  by  counsel 
for  plaintiffs  to  the  ease  of  Cin,,  L,  <&  N,  Ry.  v.  Cincinnati,  62 
Ohio  St.,  465,  and  especially  to  what  is  said  by  Judge  Burket 
in  the  course  of  hie  opinion  at  pages  474-5,  and  I  will  read 
that.  Preliminary  to  reading  that,  I  will  read  what  was  de- 
cided by  the  court,  and  all  that  was  decided  by  the  court,  viz: 
what  is  contained  in  the  syllabus. 

**1.  Section  19,  Article  I  of  the  Constitution  is  a  limitation 
upon  Section  6,  Article  XIII,  as  to  the  power  of  assessments. 

**2.  Compensation  paid  to  a  landowner  for  lands  taken 
by  appropriation  proceedings  to  open  a  street,  can  not  be  as- 
sessed back  upon  the  lands  of  the  owner  remaining  after  such 
taking.  Neither  can  the  costs  and  expenses  incurred  in  such 
proceedings  be  so  assessed.  Cleveland  v.  Wick,  18  Ohio  St.,  303, 
overruled.*' 

And  in  discussing  provisions  of  the  Constitution  which  were 
drawn  in  question  there,  Ju'dge  Burket  says  as  follows : 

** Being  such  limitation,  all  that  is  found  in  said  Section  19 
bearing  upon  the  power  of  assessment  must  also  be  construed  as 
a  limitation  upon  that  power;  that  is,  the  power  of  assessment 
in  said  Section  6  must  be  so  used  and  administered  as  not  to 
conflict  with  said  Section  19,  but  must  be  subservient  and  sub- 
ordinate thereto. 

'*The  limitation  is  not  only  as  to  the  amount  of  the  assessment, 
which  can  not  exceed  beneflts,  but  it  is  also  as  to  the  purpose 
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for  which  an  assessment  can  be  made.  No  assessment  can  be 
made  to  raise  general  revenue,  because  that  must  be  raised  by 
taxation  under  other  provisions  of  the  Constitution,  as  has 
often  been  held  by  this  court.  And  bb  assessments  can  not  be 
made  to  raise  general  revenue,  no  assessment  can  be  made  to 
replenish  the  general  revenue  in  the  treasury,  or  reimburse  the 
treasury  for  general  revenue  which  has  been  paid  out.  When 
payments  have  been  made  out  of  the  general  revenue  fund,  the 
treasury  can  only  be  replenished  or  reimbursed  by  taxation,  or 
fees,  and  not  by  assessments." 

Now  a  reading  of  the  case  discloses  that  what  the  court 
had  under  consideration  and  what  the  learned  judge  had 
in  mind  in  using  this  language  was,  a  case  where  general 
revenue  had  been  useld  for  a  purpose  for  which  general  revenue 
only  might  be  used,  and  not  a  case  where  general  revenue 
had  been  used  for  a  purpose  on  account  of  which  special  assess- 
ments might  be  levied  and  funds  raised.  He  had  not  under  con- 
sideration a  case  where  money  had  simply  been  borrowed  from 
the  general  revenue  to  supply  temporarily  the  place  or  pur- 
pose of  a  fund  that  might  lawfully  be  raised  by  special  assess- 
ment. He  had  under  consideration  a  case  where  general  revenue 
had  been  used  to  pay  for  a  thing  which  should  be  paid  for  with 
and  by  the  use  of  general  revenue,  and,  therefore,  he  says  you 
can  not  make  a  special  assessment  in  the  first  instance  to  raise 
such  revenue,  neither  may  you  accomplish  the  same  thing 
through  raising  by  special  assessment  revenue  to  reimburse 
the  general  fund,  because  it  is  a  matter  the  expense  of  which 
must  be  paid  from  funds  raised  by  general  taxation. 

And  the  case  to  which  we  are  also  cited  in  Dayton  v.  Bau- 
man,  66  Ohio  St.,  379,  is  in  harmony  with  this  and  goes  no 
further. 

We  hold,  notwithstanding  the  fact  that  these  expenses 
were  paid  out  of  the  general  revenue  fund,  and  even  though 
there  may  have  been  an  irregular  mode  of  procedure,  that  the 
parties  to  be  benefited  by  these  improvements  are  not  thereby 
relieved  from  paying  this  part  of  the  expenses,  and  that  they 
are  not  in  a  position  to  interfere  with  an  eflfort  of  the  city  to 
reimburse  the  fund  from  which  the  money  was  temporarily 
borrowed. 
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We  deem  this  question  about  the  number  of  signatures  to 
the  petition  and  the  remonstrance  and  these  questions  about  the 
transfers  of  the  property  pending  the  proceedings  as  immaterial 
because,  according  to  our  view  of  the  matter,  no  petition  was 
required.  The  statute  relied  upon  is  original  Section  2267 
(repealed  96  0.  L.,  96;  see  1536-221),  which  was  in  force  at 
the  time  these  proceedings  were  going  forward,  and  the 
part  of  the  section  requiring  the  petition,  however  large  the 
affirmative  vote  of  the  council  may  be,  is  special  to  the  city  of 
Toledo.  The  first  part  of  the  section,  the  part  which  is  in  sub- 
stance the  form  of  the  law  before  this  part  special  to  the  city  of 
Toledo  was  added,  reads  as  follows: 

**  Section  2267.  No  public  improvement,  the  cost  or  part  of 
cost  of  which  is  to  be  especially  assessed  on  the  owner  of  adja- 
cent property,  and  no  order  appointing  assessors  of  damages,  or 
confirming  their  report,  shall  be  made  without  the  concurrence 
of  the  council,  and  it  shall  be  essential  that  two-thirds  of  the 
whole  number  of  members  elected  to  the  council  concur,  unless 
two-thirds  of  the  owners  to  be  charged,  petition  in  writing  there- 
for, and  in  villages  not  situated  in  a  county  containing^  a. city 
of  the  first  class,  no  special  assessments  shall  be  made  excerpt  for 
sidewalks  and  gutters,  and  main  or  trunk  line  sewers,  and  such 
other  sewers  as  are  provided  with  a  good  and  sufficient  outlet, 
unless  it  first  receive  the  assent  in  writing  of  a  majority  of  the 
owners  to  be  charged  therewith.'* 

So  that  it  will  be  seen  that  where  two-thirds  of  the  whole 
number  of  persons  elected  to  the  council  concur  under  that 
general  provision  of  the  statute  (and  the  statute  before  the 
amendment  was  applicable  to  all  the  cities  of  the  state)  no  peti- 
tion was  requirefd ;  and  it  is  shown  and  conceded  here  that  two- 
thirds  of  each  body  of  the  common  council  did  concur  in  this 
legislation.  The  provision  applicable  to  the  city  of  Toledo 'reads 
as  follows: 

**  Provided,  that  in  cities  of  the  third  grade  of  the  first 
class,  no  public  improvements  (except  sidewalks  and  sewers 
•  •  •),  the  oost  or  part  of  the  cost  of  which  is  to  be  assessed 
on  the  owners  of  adjacent  property,  shall  be  made  until  the 
majority  of  the  owners  of  the  property  to  be  assessed  shall 
have  petitioned  to  the  common  council  asking  for  said  improve- 
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ment,  add  a  statement  of  title  showing  the  existing  owners  of 
said  property  shall  have  been  filed  with  the  city  clerk,  and 
until  said  petition  shall  have  been  approved  by  the  city  solic- 
itor and  his  certificate  indorsed  thereon,  the  cost  of  procuring 
said  statement  to  be  taxed  as  part  of  the  cost  of  improvement 
against  the  property  assessed  therefor." 

Now  that  special  provision  made  applicable  to  the  city  of 
Toledo  alone,  is  legislation  upon  a  subject  of  a  general  nature 
and  it  does  not  have  uniform  application  throughout  the  state, 
and,  under  recent  decisions  of  the  Supreme  Court  of  Ohio, 
it  is  clearly  unconstitutional.  The  common  council  need  not 
have  invoked  it,  and  i*  does  not  appear  that  the  common  coun- 
cil did  invoke  it  #r  act  under  it.  We  think  the  council  might 
lawfully  ignore  it,  and,  so  far  as  appears  in  this  record,  the 
council  did  ignore  it.  If  the  proceedings  are  sustainable  under 
the  law  without  the  use  of  this  provision,  we  believe  we  are 
bouiid  to  sustain  them,  and  that  we  may  not  defeat  the  action 
of  the  council  by  invoking  an  unconstitutional  provision. 

This  provision  of  the  statute  is  not  attacked  on  the  ground 
that  it  confers  corporate  power.  It  is  well  said  under  that 
heed,  that  Instead  of  conferring  corporate  power  it  seems  to 
limit  or  attempt  to  limit  somewhat  the  corporate  power  already 
conferred  by  the  general  law — ^by  the  law  applicable  to  all 
municipalties.  It  qualifies  and  restricts  such  power  so  that 
perhaps  it  could  not  be  successfully  attacked  upon  the  ground 
that  it  is  a  special  law  conferring  corporate  power.  But  it  is 
a  special  law  upon  a  subject  of  a  general  nature  and  it  does 
not  have  general  operation  throughout  the  state,  and  we  find 
that  with  that  part  of  the  statute  eliminated,  ample  authority 
in  the  council  to  proceed  as  it  did  proceed,  by  a  two-thirds  vote, 
to  declare  in  favor  of  this  resolution  and  proceed  with  all  leg- 
islative action  necessary  in  the  premises.  And  it  is  evident 
that  this  provision  special  to  Toledo  is  not  of  a  character  that 
it  may  be  said  that  the  Legislature  would  not  have  passed  the 
law  with  this  provision  absent.  It  is  an  excrescence  that  may  be 
lopp)ed  off  without  harm  to  the  remainder.  We  simply  dis- 
regard the  amendment  and  go  back  to  the  statute  as  it  stood 
before  the  amendment  added  this  provision. 
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The  remaining  question  is,  were  the  proceedings  inval- 
idated by  the  action  of  the  councilmanic  body  in  defeating 
this  resolution  in  the  first  instance  and  afterwards  reconsider- 
ing and  passing  it  and  proceeding  with  the  work  without  re- 
quiring further  action  on  the  part  of  the  aldermanic  bodyt 

The  preliminary  resolution  was  passed  by  the  board  of 
alderman  on  May  22,  1899.  It  went  over  to  the  council  and 
was  voted  down  by  the  council  on  May  29,  1899.  On  June  12, 
1899,  the  council  voted  to  reconsider  it,  and  upon  the  same  da> 
and  at  the  same  meeting  it  passed  the  resolution  by  the  requisite 
vote.  It  appears  that  between  May  29,  when  the  resolution  was 
defeated,  and  June  12,  when  it  was  reconsidered  and  passed 
there  was  no  meeting  of  the  council ;  that  the  meeting  on  June 
12  was  the  first  meeting  of  the  council  succeeding  the  meeting  of 
May  29. 

Now  with  respect  to  the  reconsideration  of  a  vote  taken 
by  the  council,  the  legislative  bodies  of  the  city  have  adopted  a 
nile,  which  is  rule  No.  18  found  in  a  book  entitled,  *' Manual  of 
the  Common  Council  and  the  Municipal  Goverament  of  the 
City  of  Toledo,"  under  the  title,  ** Rules  and  Regulations  for 
the  Government  of  the  Boards  of  Aldermen  and  Councilmen 
of  the  City  of  Toledo,  1898-1899,''  which  rule  reads  as  follows: 

'*Rule  XVIII.  When  a  question  has  been  taken  it  shall  be 
in  orkler  for  any  member  voting  on  the  side  which  prevails 
to  move  a  reconsideration  thereof  at  the  same  or  the  succeeding 
meeting;  or,  if  no  regular  meeting  be  held,  then  at  the  next 
meeting  thereafter  unless  in  the  meantime  the  matter  under 
consideration  shall  mave  become  a  law." 

That  rule,  as  we  understand  it,  does  not  go  beyond  the  or- 
dinary rules  and  settled  practice  and  law  upon  this  subject,  but 
rather  restricts  and  qualifies  them.  It  is  generally  true  that  a 
motion  for  reconsideration  must  be  made  by  a  person  voting 
on  the  side  prevailing,  but,  under  the  authorities,  there  seem  to 
•be  some  exceptions  even  to  that  rule.  As  a  general  rule,  in  the  ab- 
ence  of  any  special  rule  upon  the  subject  of  the  particular  legis- 
lative body  acting,  a  vote  upon  a  reconsideration,  as  we  under- 
stand it,  need  not  be  at  the  same  meeting,  nor  at  the  next  succeed- 
ing meeting,  but  it  may  be  taken  at  any  time  before  rights  have 
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'  vested  in  pursuance  of  the  vote  taken,  or  before  the  status 
quo  is  chang€fd,  and  it  will  be  regular.  And  this  rule  provides 
that  it  does  not  apply  if  in  the  meantime  the  matter  under 
consideration  shall  have  become  a  law;  which  wouM  be  in  con- 
sonance with  the  general  rule  that  if  some  other  body  had  acted 
whereby  the  matter  had  become  a  law,  that  it  would  not  be  com- 
petent for  the  body  first  acting  to  move  a  reconsideration  to 
defeat  such  later  action  of  another  body.  This  rule  seems  to 
make  it  impossible  for  the  same  body  which  has  made  the  matter 
a  law  to  reconsider  it.  If,  for  instance,  a  law  had  originated  with 
the  aldermen  and  passed  through  that  body  and  had  gone  over 
to  the  council  and  the  council  had  voted  to  make  it  a  law,  under 
this  rule  the  council  could  not  reconsider  that  vote.  But.  how- 
ever that  may  be,  it  is  not  a  matter  of  very  much  interest  here 

This  resolution  had  not  in  the  meantime  become  a  law.  The 
vote  was  taken  at  the  next  regular  meeting  which  was  held  after 
the  resolution  was  defeated.  If,  in  the  meantime,  the  alder- 
manic  body  had  taken  up  the  resolution  and  defeated  it,  if  they 
had  reconsidered  their  action,  if  they  had  retreated  after  they 
had  found  out  what  had  been  done  by  the  council,  or  perhaps 
even  before  the  council  had  acted  at  all,  it  would  present  a  dif- 
ferent question ;  but  the  matter  stood  before  the  board  of  alder- 
men on  June  12,  precisely  as  it  stood  on  May  29— it  had  been 
passed  by  that  vote,  and  so  far  as  they  were  concerned  they  had 
not  taken  any  further  action;  they  had  done  all  they  could  do 
toward  the  adoption  of  the  resolution  and  they  stood  upon  their 
action— and  matters  being,  therefore,  in  statu  quo  upon  June 
12,  so  far  as  action  by  that  body  was  necessary  and  so  far  as  the 
action  of  either  body  was  concerned,  and  no  rights  of  anybody 
having  vested  in  the  meantime  in  consequence  of  the  action  taken 
by  the  council  on  May  29,  we  can  not  understand  why  the 
council  might  not  at  that  time  reconsider  its  action  and  pass  the 
resolution.    We  believe  it  could  and  we  hold  that  it  could. 

Rules  upon  this  subject  will  be  found  laid  down  in  Chapter 
14  of  Cushing's  Manual  of  Parliamentary  Practice.  The  rule  as 
to  the  reconsideration  of  motions  seems  to  have  been  one  which 
originated  in  the  United  States  and  is  peculiar  to  this  country, 
or,  at  least  it  did  n6t  formerly  obtain  in  England ;  and  whether 
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it  does  now,  I  am  not  prepared  to  say;  but  it  has  become  very 
firmly  established  here.    It  is  said,  in  Section  255 : 

**It  has  now  come  to  be  a  common  practice  in  all  our  deliber- 
ative assemblies,  and  may  consequently  be  considered  as  a  prin- 
ciple of  the  common  parliamentary  law  of  this  country,  to  re- 
consider a  vote  already  passed,  whether  affirmatively  or  neg- 
atively. 

**For  this  purpose,  a  motion  is  made  and  seconded  in  the 
usual  manner  that  such  a  vote  be  reconsidered ;  and,  if  this  mo- 
tion prevails,  the  matter  stands  before  the  assembly  in  precisely 
the  same  state  and  condition,  and  the  same  questions  are  to  be 
put  in  relation  to  it  as  if  the  vote  reconsidered  had  never  been 
passed.  Thus,  if  an  amendment  by  inserting  words,  is  moved 
and  rejected,  the  same  amendment  can  not  be  moved  again ;  but, 
the  assembly  may  reconsider  the  vote  by  which  it  was  rejected, 
and  then  the  question  will  recur  on  the  amendment,  precisely  as 
if  the  former  vote  had  never  been  passed. 

**It  is  usual  in  legislative  bodies  to  regulate  by  a  special  rule 
the  time,  manner,  and  by  whom,  a  motion  to  reconsider  may  be 
made ;  thus,  for  example,  that  it  shall  be  made  only  on  the  same 
or  succeeding  day — ^by  a  member  who  voted  with  the  majority 
— or  at  a  time  when  there  are  as  many  members  present  as  there 
were  when  the  vote  was  passed;  but,  where  there  is  no  special 
rule  on  the  subject,  a  motion  to  reconsider  must  be  considered  in 
the  same  light  as  any  other  motion,  and  as  subject  to  no  other 
rules.'' 

And  I  read  from  Smith,  Munic.  Corp.,  Section  307 : 

''It  is  the  undoubted  right  of  corporate  bodies,  unless  clearly 
restrained  by  legislative  enactment,  to  reconsider  a  vote  as  often 
as  they  see  fit,  or  to  rescind  the  same,  provided  vested  rights  are 
not  disturbed,  up  to  the  time  when  by  a  conclusive  vote,  accepted 
as  such  by  itself,  a  determination  has  been  reached.  They  may 
adopt  rules  as  to  the  time  when  reconsideration  may  be  moved; 
and  it  is  not  necessary  to  the  validity  of  a  resolution  to  recon- 
sider that  it  should  be  moved  by  one  who  voted  originally  with 
the  majority;  and  a  board  of  aldermen  which  has  indefinitely 
postponed  action  on  a  resolution  of  the  common  council  can 
afterwards  rescind  that  action  and  pass  the  resolution.'' 

There  is  more,  in  the  succeeding  section  upon  the  same  subject. 

It  is  urged  on  behalf  of  plaintiffs  that  there  is  some  diflPerence 

where  the  legislative  authority  is  vested  in  two  tribunals,  as 
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here — a  board  of  aldermen  and  a  board  of  eouncilmen— and 
their  concurrence  is  required  for  the  adoption  of  a  resolution  or 
the  passage  of  a  law ;  but  we  can  not  see  that  this  is  so :  we  can 
not  understand  upon  what  principle  it  would  be  so,  unless  in  the 
meantime — ^between  the  time  that  the  action  is  taken  and  the 
reconsideration— the  other  body  has  taken  some  action  in  the 
premises  or  has  done  something  with  which  such  subsequent 
action  is  inconsistent. 

The  case  of  Hough  v.  Bridgeport,  57  Conn.,  290  (18  Atl.  Rep., 
102),  seems  to  be  in  point.    I  read  from  the  syllabus: 

**A  resolution  laying  out  the  street  having  passed  the  lower 
house  of  the  common  council  came  to  the  board  of  aldermen.  By 
law  it  was  necessary  to  the  validity  of  the  lay-out  that  the  alder- 
men should  concur  in  passing  it.  They  indefinitely  postponed  the 
resolution  and  at  a  later  meeting  rescinded  that  action  and 
passed  the  resolution.    Held  to  be  a  legal  concurrence." 

And  we  think  that  other  authorities  cited  in  the  brief  are  in 
point.  We  find  no  authority  laying  down  a  different  rule  based 
upon  the  circumstance  that  there  are  twQ  bodies  to  act  that 
must  concur  upon  the  resolution  or  action  in  question.  Hence 
we  believe  and  hold  that  the  action  of  the  council  in  the  premises 
was  valid;  that  it  was  not  necessary  to  ask  for  the  reconcur- 
rence  of  the  aldermanic  body  in  order  to  legally  proceed  upon 
the  resolution;  and  so  holding,  and  there  being  no  other  fault 
found  with  this  proceeding,  and  no  fatal  fault  therein  that  we 
can  discover,  we  hold  that  the  action  of  the  city  authorities  in 
the  premises  was  legal  and  valid  and  that  the  assessments  must 
stand.  The  petition  of  the  plaintiffs  will  be  dismissed,  at  their 
costs. 

W.  H.  A,  Read,  for  plaintiffs. 

Frcmk  O.  Crane  and  U.  0.  Denman,  City  Solicitor,  for  de- 
fendants. 
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EXTENSION  AND  FORFEITURE  OF  STREET  RAD^WAV 
FRANCHISES. 

IClrcuit  court  Of  Sammit  County.] 

The  City  op  Akron  v.  The  Northern  Ohio  Traction  &  Light 

Company. 

Decided,  April,  1906. 

Street  Railway  Franchises  —  Reneivals   and   Extensions  —  Forfeiture  by 
Adandonfnent, 

1.  An  ordinance  which  recites  that  it  is  intended  by  it  to  renew  and  ex* 

tend  all  the  franchises,  rights  and  privi leges  now  owned  by  a  street 
railway  company,  and  which  provides  in  plain  terms  that  the  rights, 
privileges  and  franchises  granted  under  a  former  ordinance  "be and 
the  same  are  hereby  renewed  and  extended,"  continues  and  renews 
the  right  of  the  company  to  lay  tracks  on  a  portion  of  the  territory 
covered  by  the  original  ordinance,  but  not  constructed  at  the 
passage  of  the  renewing  ordinance,  notwithstanding  the  fact  that 
such  territory  is  not  specifically  named  in  the  renewing  ordinance. 

2.  When  an  ordinance  granting  a  street  railway  franchise  provides  that 

a  failure  to  comply  with  the  terms  and  conditions  of  the  ordinance 
after  twenty  days  notice  from  the  city  council  shall  operate  as  a 
forfeiture  of  all  rights  and  franchises  granted,  the  failure  of  the 
owner  of  the  franchise  to  lay  a  track  in  a  portion  of  the  territory 
covered  by  the  franchise  will  not  work  a  forfeiture  of  its  rights  to 
lay  such  track  in  the  absence  of  notice  given  as  provided  in  the  or- 
dinance. 

Winch,  J.;  Marvin,  J.,  and  Laubie,  J.  (sitting  in  place  of 
Henry,  J.)  concur. 

Appeal  from  the  Court  of  Common  Pleas  of  Summit  County. 

This  action  was  brought  to  restrain  the  defendant  from  con- 
structing a  street  railway  on  that  part  of  College  street  in  the 
city  of  Akron  between  Mill  street  and  Market  street. 

Prom  the  petition  it  appears  that  on  July  2,  1888,  the  council 
of  the  city  of  Akron  granted  to  John  S.  Casement,  his  successors 
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and  assigns,  a  franchise  for  the  period  of  twenty-five  years  to 
construct  and  operate  a  street  railroad  on  certain  streets  in 
said  city,  including  College  street  from  Market  street  to  Middle- 
bury  street,  now  known  as  Buchtel  avenue,  and  that  under  said 
ordinance,  a  street  railroad  was  constructed  upon  said  College 
street  from  Mill  street  to  Buchtel  avenue,  but  none  was  ever 
constructed  on  that  part  of  College  street  in  question,  a  distance 
of  about  seven  hundred  feet,  there  being  street  railroads  upon 
both  Market  and  Mill  streets,  but  no  connection  between  the  two 
on  College  street. 

Thereafter  the  Akron  Street  Railway  &  Illuminating  Com- 
pany succeeded  to  all  the  rights  of  said  John  S.  Casement  under 
the  ordinance  mentioned,  and  receivers  having  been  appointed 
for  said  company,  on  the  13th  day  of  March,  1899,  the  council 
of  said  city  passed  an  ordinance  entitled:  **An  ordinance  grant- 
ing the  Akron  Street  Railway  &  Illuminating  Company,  its  re- 
ceivers, successors  and  assigns,  extensions  and  renewals  of  the 
rights,  privileges  and  franchises  now  owned  by  it,  so  that  the 
said  rights,  privileges  and  franchises  will  continue  and  be 
in  force  until  the  first  day  of  February,  A.  D.  1924,  and  prescrib- 
ing the  terms  and  conditions  of  such  extensions  and  renewals.'* 

The  defendant  has  succeeded  to  all  rights  under  the  ordi- 
nances mentioned,  and  on  April  4,  1904,  notified  the  city  of  Ak- 
ron of  its  intention  to  construct  a  line  of  street  railway  on  said 
College  street  between  Mill  street  and  Market  street. 

On  the  11th  day  of  April,  1904,  the  council  of  said  city  passed 
a  resolution  protesting  against  and  objecting  to  the  laying  of 
street  railway  tracks  by  the  defendant  on  College  street  between 
Mill  street  and  Market  street,  and  declaring  the  forfeiture  of  the 
privilege  and  franchise  claimed  by  tihe  defendant  to  lay  said 
track  and  directed  the  solicitor  of  said  city  to  take  such  legal 
steps  as  he  might  deem  necessary  to  prevent  said  construction. 

Whereupon  the  solicitor  brought  this  action  praying  for  an  in- 
junction against  said  proposed  construction  and  that  the  forfeit- 
ure declared  by  said  council  of  the  right,  privilege  and  franchise 
claimed  by  the  defendant  to  lay  street  railway  tracks  in  College 
street  between  the  points  named  be  approved,  confirmed,  ad- 
judged and  declared  by  the  court. 
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Plaintiff  bases  its  rigbt  to  the  relief  prayed  for  upon  two 
propositions : 

First.  That  the  ordinance  of  1899  terminated  the  rights  of 
the  company  in  that  part  of  College  street  in  question  without 
renewing  them. 

Second.  That  whatever  rights  the  company  once  had  in  said 
street  have  been  lost  by  abandonment  and  non-user. 

Let  us  examine  these  propositions  in  their  order. 

To  maintain  the  first  proposition,  plaintiff  makes  and  relies 
upon  three  quotations  from  the  ordinance  of  1899,  as  follows: 
From  the  second  paragraph  of  the  preamble:  **Whweas,  The 
Akron  Street  Railway  &  Illuminating  Company,  George  W. 
Crouse  and  A.  0.  Beebe,  receivers,  now  otvn  and  have  m  opera- 
tion a  street  railroad  in  and  along  certain  streets  in  said  city, 
as  follows,  to-wit:'*  Then  follows  the  streets  and  parts  of 
streets  on  which  the  company  **own  and  operate  *'  its  road,  but 
no  reference  is  made  to  College  street  between  Market  and  Mill 
streets. 

From  Section  8:  **It  being  the  intention  to  renew  and  extend 
all  the  franchises,  rights  and  privileges  now  owned  by  the  Akron 
Street  Railway  &  Illuminating  Company,  George  W.  Crouse 
and  A.  O.  Beebe,  receiveis,  so  as  to  grant  permission  to  the 
Akron  Street  Railway  &  Illuminating  Company,  its  receivers, 
successors  and  assigns,  to  and  until  the  first  day  of  February, 
A.  D.  1924,  to  maintain  and  operate  a  street  railway  •  •  • 
and  the  Akron  Street  Railway  &  Illuminating  Company,  its 
receivers,  successors  and  assigns,  are  hereby  granted  permission 
to  and  until  February  1,  A.  I).  1924,  to  maintain  and  operate 
a  street  railway"  upon  certain  streets,  naming  them,  but  not 
mentioning  the  territory  in  question. 

From  Section  9:  **The  intention  being  that  the  terms  of  the 
franchises  under  which  the  said  Akron  Street  Railway  &  Illum- 
inating Company,  George  W.  Crouse  and  A.  0.  Beebe,  receivers, 
are  now  operating,  shall  continue  in  full  force  and  effect,  and 
be  as  fully  complied  with,  • .  •  •  as  though  the  same  were 
fully  embodied  herein,  except  where  the  provisions  of  this  or- 
dinance shall  conflict  therewith,  in  which  case  the  provisions  of 
this  ordinance  shall  control.'* 


448       CIRCUIT  COURT  REPORTS-NEW  SERIES. 

City  of  Akron  v.  Traction  &  Light  Co.       [Vol.  VI,  N.  S. 

From  the  provisions  quoted  plaintiff  claims  that  it  is  manifest 
that  the  ordinance  of  1899  superseded  the  ordinance  of  1888, 
and  that  as  the  ordinance  of  1899  specifically  enumerates  the 
streets  and  parts  of  streets  over  which  the  franchises  were  re- 
newed and  does  not  mention  the  territory  in  dispute,  and  uses 
tjie  words  ** maintain"  and  "operate",  which  imply  previous 
construction,  the  intention  of  the  council  is  manifest  to  renew 
^nd  extend  the  rigKl  of  the  company  to  maintain  and  operate 
street  railways  already  constructed,  but  not  to  renew  or  extend 
the  right  to  construct  new  railways  on  territory  originally 
granted,  but  not  mentioned  in  the  last  ordinance. 

Such  conclusion  might,  perhaps,  be  drawn,  were  there  not 
other  provisions  of  the  ordinance  of  1899,  which  we  must  not 
overlook. 

In  addition  to  the  title  of  the  ordinance,  which  has  already 
been  given,  our  attention  is  called  to  the  following  parts  of  the 
ordinance— 

The  third  paragraph  of  the  preamble : 

'*  Whereas,  it  is  condiicive  to  the  public  interests  that  the  time 
of  the  expiration  of  the  franchises,  ri<rhts  and  privileges  now 
owned  by  the  Akron  Street  Railway  &  Illuminating  Company. 
George  W.  Grouse  and  A.  O.  Beebe,  receivers,  should  be  exterded 
so  that  all  the  franchises,  rights  and  privileges  now  owned  by  the 
Akron  Street  Railway  &  Illuminating  Company,  George  W. 
Grouse  and  A.  0.  Beebe,  receivers,  shall  expire  on  February  1, 
A.  D.  1924." 

**  Section  4.  That  the  rights,  privileges  and  franchises  granted 
to  John  S.  Casement,  by  an  ordinance  entitled  *An  ordinance 
granting  permission  to  John  S.  Casement,  his  successors  and 
assigns,  to  construct  and  operate  a  street  railroad  in  and  along 
certain  streets  therein  named.'  and  passed  in  council  on  the 
second  day  of  July,  A.  D.  1888,  which  said  rights,  privileges 
and  franchises  are  now  owned  by  the  Akron  Street  Railway  & 
Illuminating  Company,  George  W.  Crouse  and  A.  0.  Beebe, 
receivers,  be  and  the  same  are  hereby  renewed  and  extended 
until  the  1st  day  of  February,  A.  D.  1924." 

'*  Section  11.  That  from  and  after  the  passage  of  this  ordi- 
nance, and  the  acceptance,  and  for  the  full  term  thereof,  the 
improvement  of  existing  lines  and  the  construction  of  new  lines 
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of  said  railway  shall  be  under  the  supervision,"  etc. ;  *' the  tracks 
•    •     •    shall  be  so  constructed,"  etc. 

From  Section  16,  regulating  fares:  **For  each  passenger  from 
any  point  on  the  line  of  said  railway  within  the  city  limits,  to 
any  point  on  streets  upon  which  the  Akron  Street  Railway 
&  Illuminating  Company,  its  receivers,  successors  and  assigns, 
may  now  or  hereafter  operate  a  street  railway  within  the 
city  limits,  or  from  any  point  on  any  street  upon  which  the 
Akron  Street  Railway  &  Illuminating  Company,  its  receivers, 
successors  and  assigns,  may  hereafter  operate  a  street  railway 
within  the  city  limits,  to  any  point  on  the  line  of  said  railway 
within  the  city  limits,  one  continuous  trip,  either  way,  a  fare 
of  5  cents;"  etc. 

It  is  manifest,  considering  the  ordinance  of  1899  as  a  whole, 
that  it  extends  and  renews  all  the  rights,  privileges  and  fran- 
chises granted  by  the  ordinance  of  1888.  Among  other  rights, 
privileges  and  franchises  granted  by  the  original  ordinance  was 
the  right  to  construct  a  street  railway  on  the  street  in  question, 
and  that  right  is  therefore  renewed  and  extended,  unless  it  had 
been  lost  in  some  manner,  which  brings  us  to  the  second  propo- 
sition made  by  plaintiflP,  that  whatever  right  was  originally 
granted,  abandonment  and  non-user  have  forfeited  it. 

If  we  examine  the  franchises  again  upon  this  proposition,  we 
find  that  such  contingency  is  provided  for  in  both  ordinances. 

Section  2  of  the  ordinance  of  1888  provides: 

**A  failure  of  said  John  S.  Casement,  his  successors  and  as- 
signs, to  comply  with  the  terms  and  conditions  of  this  ordinance 
after  twenty  days  notice  from  the  city  council,  shall  operate  as 
a  forfeiture  by  said  John  S.  Casement,  his  successors  or  assigns, 
of  all  rights  and  franchises  herein  granted." 

Under  this  ordinance  no  notice  was  ever  given  the  company 
to  lay  a  track  on  College  street  between  the  points  named,  and 
we  hold  that  before  a  forfeiture  of  its  right  so  to  do  would  be 
worked  or  could  be  declared,  such  notice  must  be  given  as 
required  by  the  ordinance. 

Hence,  at  the  time  the  ordinance  of  1899  was  enacted,  the 
right  to  lay  tracks  on  College  street  still  belonged  to  the  Akron 
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Street  Railway  &  Illimunating  Company,  and  said  right  was 
not  only  renewed  by  the  latt^  ordinance,  but  the  passage  of  the 
ordinance  was  an  express  waiver  of  any  failure  to  lay  said  track 
theretofore. 

The  ordinance  of  1899  contains  in  Section  21  a  similar  pro- 
vision for  forfeiture  of  all  rights  and  franchises  therein  granted 
upon  failure  to  comply  with  any  of  its  terms  and  conditions  after 
twenty  days  notice  from  the  city  council,  and  no  such  notice 
having  been  given  regarding  the  failure  to  lay  tracks  on  College 
street  at  the  time  the  railway  company  gave  the  city  notice  of 
its  intention  to  lay  said  tracks,  it  follows  that  said  council  had 
no  right  at  that  time  to  declare  said  privilege  forfeited,  and  the 
petition  must  be  dismissed. 

Judgment  accordingly. 

Clyde  F.  Beery  and  Scott  D.  Kcnfield,  for  plaintiflF. 

Rogers,  Rowley,  Bradley  &  Rockwell,  for  defendant. 


SEWERS,  MIAINACE  AND  RIPARIAN  RIGHTS. 

[Circuit  Court  of  Lucas  County.] 

Samuel  Hildebrand  v.  City  of  Toledo  et  al. 

Decided,  February  27,  1905. 

iiewers — Availability  of,  to  Abutting  Owner — May  Contest  Validity  of 
Assessment — Although  a  Petitioner  for.  When — Right  to  Pollute 
Water — Not  a  Part  of  Riparian  Right — Pollution  by  City — Estop- 
pel— Local  Drainage — Permanance  of  Structure. 

1.  An  objection  by  an  abutting  owner  to  a  sewer  assessment,  based 
upon  the  ground  that  the  sewer  is  not  available  to  his  lots,  is  not 
sustained  where  the  proof  shows  that  the  lots  for  a  distance  of 
from  fifteen  to  fifty  feet  back  towards  their  rear,  are  on  a  level 
with  the  grade  of  the  street  in  which  the  sewer  is  built,  from 
which  point  they  descend  from  fifty  to  sixty  feet  to  a  river  bound- 
ing them  on  the  rear,  and  the  sewer  is  from  fifteen  to  seventeen 
feet  below  the  surface  of  the  street,  and  it  also  appears  that  with 
respect  to  several  of  the  lots  the  houses  and  improvements  thereon 
are  so  built  as  to  permit  the  carrying  off  of  sewage  from  cellar 
levels  through  such  sewer. 
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2.  The  mere  fact  that  an  abutting  property  owner  petitioned  for  a 

sewer  improvement,  and  stood  by  without  objection  or  protest  and 
saw  it  built,  does  not  estop  him  from  thereafter  contesting  the 
validity  of  the  assessment  against  his  property  to  pay  the  costs 
thereof,  on  the  ground  that  his  property  is  not  specially  benefited 
thereby. 

3.  The  fact  that  a  municipality  owning  lands  abutting  on  a  stream 

has  not  taken  wholly  effective  measures  in  all  cases  to  prevent  the 
pollution  of  the  water  thereof,  which  goes  into  its  water  works 
system,  will  not  hinder  or  prevent  it  from  taking  measures,  such 
as  the  building  of  a  sewer,  to  divert  the  sewage  to  another  course; 
nor  will  such  fact  prevent  the  collection  of  an  assessment  levied 
against  the  property  specially  benefited  by  such  sewer,  to  pay  the 
cost  thereof. 

4.  The  right  to  pollute  the  waters  of  a  natural  water  course  forms  no 

part  of  the  riparian  rights  of  the  abutting  owners;  and  in  order  to 
prevent  such  pollution  it  is  not  essential  that  a  municipality,  or 
other  riparian  owner  who  is  affected  thereby,  should  condemn  any 
right  which  such  abutting  owner  may  have  or  claim  in  the  water. 

5.  A   municipal   riparian    owner  is  not   estopped  from   exercising   its 

right  and  power  to  prevent  the  pollution  of  a  natural  water  course, 
simply  because  it  has  been  guilty  of  the  same  offense  by  empty- 
ing its  sewage  into  the  stream.  Hence  the  collection  by  a  munic- 
ipality of  an  assessment,  to  pay  the  cost  of  constructing  a  sewer 
to  carry  off  sewage  which  otherwise  would  be  drained  into  the 
stream,  can  not  be  enjoined  merely  because  the  municipality  has 
also  emptied  its  sewage  into  the  stream. 

6.  Lots  are  not  provided  with  adequate  local  drainage,  such  as  will 

exempt  them  from  paying  their  share  of  an  assessment,  levied  to 
pay  the  cost  of  a  sewer  improvement,  unless  the  right  exists  to 
dispose  of  sewage  as  it  is  at  the  time  being  disposed  of,  and  the 
right  to  continue  so  to  do  is  one  that  can  not  be  interfered  with — 
that  is,  the  present  right  must  include  not  only  permanency  of 
structure  but  also  of  control.  Hence  a  claim  of  adequate  local 
drainage,  based  upon  the  right  to  allow  sewage  to  drain  into  a 
natural  water  course  running  through  a  municipality,  is  not  sus- 
tained where  such  drainage  will  pollute  the  stream  and  create  a 
nuisance  and  imperil  the  health  of  other  riparian  owners. 

Parker,  J. ;  Hull,  J.,  and  Haynes,  J.,  concur. 

Appeal  from  Lucas  Common  Pleas  Court. 

A  large  number  of  persons  join  here  as  plaintiffs,  and  they 
bring  their  action  to  obtain  relief  from  assessments  laid  upon 
their  lands  and  lots  on  account  of  a  sewer  in  this  city.     The 
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action  was  begun  in  the  court  of  common  pleas  and  is  in  this 
court  upon  appeal.  Their  lots  and  lands  are  described  in  the 
petition,  and  it  is  only  necessary  to  say  with  respect  to  their 
location,  in  a  general  way,  that  they  lie  along  the  bank  of  the 
Mauniee  river  in  the  upper  part  of  the  city  of  Toledo  in  the 
vicinity  of  where  th^  water  works  standpipe  and  power  house, 
etc.,  stand,  extending  from  along  in  that  vicinity  up  the  river; 
and  at  about  that  point  the  water,  which  is  supplied  to  said  city 
by  an  intake  pipe,  is  taken  from  the  Maumee  river.  These  are 
all  so-called  ** river  lots;"  they  face  upon  Broadway  and  extend 
from  Broadway  back  to  the  river,  the  owners  of  said  lots  having 
the  ordinary  riparian  rights  attaching  to  lots  and  lands  along 
the  river.  The  sewer  on  account  of  which  their  lots  and  lands 
are  assessed,  begins  in  Broadway  and  extends  along  the  fronts 
of  their  lots  until  it  connects  with  another  sewer  by  which  the 
sewage  is  carried  in  a  northwesterly  direction  until  it  empties 
into  Swan  creek.  By  Swan  creek  it  is  brought  down  a  distance 
of  perhaps  three  miles  or  less,  into  the  Maumee  river  at  a  point 
three  mile*s  below  the  water  works  plant  or  power  house.  The 
sewer  at  the  front  of  these  lots  is  from  sixteen  to  seven  teen  ^feet 
below  the  street  grade.  The  greater  part  of  each  of  these  lots 
is  below  the  street  grade.  The  depth  of  the  lots  upon  the  street 
grade,  that  is  to  say  at  the  same  elevation  as  the  street  grade, 
varies  from  fifteen  to  fifty  feet,  and  it  appears  that  all  of  the  lots 
have  parts  that  abut  upon  the  street  and  have  as  great  an  eleva- 
tion as  the  street  grade.  From  these  points — from  fifteen  to 
fifty  feet  back  from  the  street — ^^the  lots  descend  from  forty  to 
sixty  feet  with  more  or  less  abruptness  to  the  water,  and  the 
whole  depth  of  each  of  the  lots  is  from  150  to  250  feet. 

No  fault  is  found  with  the  proceedings  except  in  the  matter 
of  the  laying  of  the  assessments.  No  complaint  is  made  of  any 
irregularity  in  the  proceedings  affecting  the  validity  of  the  as- 
sessments, but  it  is  claimed  that  no  part  of  the  costs  of  this 
sewer  may  be  rightfully  laid  upon  these  river  lots,  for  several 
reasons : 

First.  Because  they  have  **  sufficient  natural  drainage  and 
sewerage  into  said  river,''  and  under  the  statute,  original  Section 
2380  (repealed  96  0.  L.,  96;  see  1536-213),  where  a  lot  has  suf- 
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ficient  natural  drainage,  it  can  not  be  assessed  for  artificial  drain- 
age. 

Second.  Because  the  sewer  is  not  available  to  these  lots,  it 
being  laid  at  too  high  a  level  above  these  lots  to  make  it  possible 
for  these  lots  to  use  it  for  the  disposal  of  their  drainage. 

The  attack  is  upon  the  assesssment  in  toto.  If  any  part  may 
be  sustained,  it  is  not  shown  nor  contended  that  the  amounts 
levied  are  too  large. 

Disposing  of  the  second  claim,  i.  c,  that  the  level  of  the  sewer 
is  laid  too  high  to  be  available  to  these  lots,  the  proof  shows  that 
the  fronts  of  the  lots,  as  I  have  said,  on  the  street,  for  a  distance 
of  from  fifteen  to  fifty  feet  back  towards  their  rear,  are  on  a 
level  with  the  grade  of  the  street;  that  from  this  point  they 
descend  to  the  river,  so  that  it  is  apparent  that  these  parts  of  the 
lots  so  on  the  level  of  the  street  are  from  sixteen  to  seventeen 
feet  above  this  sewer  and,  therefore,  they  are  in  a  situation  so 
that  they  could  use  this  sewer  for  sewage.  In  the  case  of  many 
of  these  lots  the  houses  and  improvements  upon  them  are  built 
towards  the  fronts  of  the  lots  and  on  levels  permitting  of  the 
carrying  of  sewage  from  closets,  etc.,  o^ven  at  cellar  levels,  into 
this  sewer  and,  therefore,  they  can  not  es(*ape  all  the  *burdens 
of  the  costs  of  this  sewer  on  the  ground  that  the  sc^wer  can  not 
be  used  for  them;  and,  as  before  stated,  if  any  part  of  the  as- 
sesssment may  be  upheld,  it  is  not  shown  that  the  amounts 
levied  are  excessive;  there  is  no  claim  of  that  kind  made  and  no 
evidence  submitted  that  would  enable  us  to  consider  it  if  the 
claim  were  asserted ;  so  that  we  find  and  hold  that  the  plaintiffs 
have  failed  to  sustain  that  ground  of  relief. 

There  remains  the  other  ground,  t.  c,  that  they  have  and  al- 
ways have  had  sufficient  natural  drainage  or  sewerage :  and  this 
they  assert  with  respect  not  only  to  the  parts  of  lots  which  lie 
on  the  side  of  the  hill,  but  with  respect  to  the  parts  that  are  at 
as  high  or  higher  levels  than  the  street  grade. 

This  allegation  of  fact  the  city  denies.  It  is  conceded  by  the 
city  that  the  property  lies  so  that  it  may  be  readily  drained  into 
the  river  and  so  that  its  sewasre  may  be  readily  disposed  of  by 
emptying  the  same  into  the  river;  but  the  city  insists  that  the 
rights  of  the  proprietors  to  thus  dispose  of  their  sewage  is  qual- 
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ified  by  the  rights  of  the  city  and  the  community  and  persons 
having  riparian  rights  in  and  to  the  river  and  especially  of  the 
lower  proprietors,  to  have  the  stream  kept  pure,  and  by  the 
right  and  power  of  the  city  in  the  exercise  of  its  police  and 
govermental  power  to  prevent  the  putting  of  anything  impure 
into  the  river  that  may  contaminate  or  render  unwholesome  the 
water  supply  of  the  city ;  and  the  city  contends  that  the  plaint- 
iffs'  right  to  cast  impurities  into  the  stream,  as  thus  qualified 
and  subject  to  control  and  even  prohibition,  does  not  amount  to 
adequate  means  or  facilities  for  sewerage,  within  the  purview  of 
the  statute. 

And  the  city  further  says  that  in  this  particular  instance  the 
casting  of  sewage  from  these  lots  into  the  river  will  contami- 
nate the  water  so  near  to  the  intake  of  the  water  works  system 
whereby  water  is  furnished  to  the  residents  of  the  city  for  drink- 
ing and  culinary  purposes,  that  such  water  will  be  rendered  im- 
pure and  unwholesome,  and  that  part  of  the  purpose  and  design 
of  the  city  in  diverting  this  sewage  and  other  sewage  that  may 
originate  on  these  lots  and  in  that  locality,  to  Swan  creek  and 
thence  into  the  river,  is  to  accomplish  the  sanitary  result  of 
keeping  the  water  pure  in  the  region  of  the  water  works  intake. 

The  plaintiffs  assert,  in  part  in  their  petition  (evidently  in 
anticipation  of  this  defense)  and  in  part  in  their  reply,  that  the 
drainage  and  sewage  from  their  lots  does  not  or  would  not  pol- 
lute the  water  of  the  river  so  as  to  render  it  inimical  to  health 
or  in  any  way  injurious  to  the  people  using  the  water  of  the 
river  for  drinking  or  culinary  purposes.  They  also  aver  in 
their  petition : 

**That  the  said  council  of  said  city  are  trying  to  prevent  said 
landowners  from  using  their  natural  and  adequate  sewerage  and 
drainage,  to-wit,  the  Maumee  river,  for  the  drainage  of  their 
said  lands,  and  are  trying  to  compel  these  plaintiffs  to  drain 
into  Swan  creek  over  a  mile  away,  at  a  very  large  expense  to 
plaintiffs,  all  on  the  ground  and  for  the  reason  to  preserve  the 
purity  of  the  water  of  said  river  for  drinking  and  culinary  pur- 
poses for  the  people  of  said  city  generally ;  that  the  public  water 
works  of  said  city  located  on  said  river  takes  water  from  said 
river  a  short  distance  below  plaintiffs'  said  property,  and  the  said 
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city  of  Toledo  is  seeking  to  prevent  these  plaintiffs  from  utilizing 
the  natural  drainage  of  their  lots  for  the  benefit  of  the  public  at 
large  of  said  city. 

*'The  council  of  said  city  drain  the  sewers  of  said  city 
into  said  river  below  said  waterworks  and  thereby  use  said  river 
for  the  outlet  of  its  sewers,  and  by  the  construction  of  said 
sewer  No.  858  the  said  council  seeks  to  prevent  these  plaintiffs 
from  using  the  natural,  suflScient  and  adequate  drainage  of 
their  lots  and  to  compel  them  to  pay  for  the  useless  and  ex- 
pensive sewer  without  any  special  benefits  to  the  plaintiffs'  said 
lands. 

**That  it  is  one  of  the  property  rights  of  the  owners  of  each 
of  said  lots  and  parcels  of  land  bounding  on  said  river,  to  drain 
his  real  estate  into  said  river,  and  such  right  has  never  been  con- 
demned, acquired  or  taken  away  by  the  said  city  or  otherwise." 

And  also  in  their  reply : 

** Plaintiffs  further  say  that  the  sewer  described  in  plaintiffs' 
petition  and  constructed  in  Broadway  empties  into  the  Hawley 
street  sewer,  which  empties  into  Swan  creek,  which  empties 
into  the  Maumee  river  about  one  mile  below  the  public  water 
works  of  said  city ;  that  the  water  in  the  Maumee  river  flows  up 
or  down  said  stream  according  to  the  direction  of  the  winds; 
that  when  the  winds  are  from  the  northeast,  which  is  a  con- 
siderable portion  of  the  time,  the  water  of  said  river  flows 
through  the  said  city  southwesterly  up  stream  past  the  mouth 
of  Swan  creek  and  all  the  sewers  constructed  by  said  city  into 
said  river  and  beyond  thf*  public  water  works  and  thereby  carries 
the  sewage  emptied  into  said  Swan  creek  and  said  river  by  the 
sewers  of  the  city  including  the  said  Ilawley  street  sewer  up  past 
the  water  works  of  said  city,  where  the  said  water  works  takes 
water  for  the  supply  of  the  inhabitants  of  the  city,  and  thereby 
the  Broadway  sewer  pollutes  the  water  of  the  said  Maumee  river, 
and  these  plaintiffs  say  that  when  plaintiffs'  .said  property  is 
drained  and  sewered  into  said  Broadway  sewer  as  constructed  by 
the  said  city,  the  sewage  therefrom  ultimately  empti,^s  into  the 
Maumee  river,  and  the  water  of  said  river  will  be  affected  the 
same  as  if  plaintiffs'  lots  were  drained  and  sewered  into  said 
river  direct." 

These  allegations  are  denied  by  the  city.  Those  averments  in 
the  petition  are  specifically  denied,  and  those  averments  in  the 
reply  are  denied  under  the  law.     Now  the  plaintiffs  by  these 
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averments  deny  that  they  do  or  will  pollute  the  water  of  the 
river. 

Secondly,  they  assert  as  an  absolute  right  their  right  to  cast 
sewage  into  the  river,  even  if  the  result  will  be  to  pollute  its 
waters,  and  that  that  right  will  endure  until  taken  away  from 
thern  by  condemnation  proceedings  whereby  they  would  recover 
compensation  on  account  of  the  deprivation. 

Thirdly,  they  seem  to  assert,  as  a  sort  of  estoppel,  or  as  some- 
thing that  renders  the  city  in  pari  delicto,  so  that  it  can  not  come 
into  court  with  clean  hands— so  that  it  must  first  cast  the  beam 
out  of  its  own  eye  before  it  may  rightfully  complain  of  the  mote 
in  plaintiffs*  eye — ^that  the  city  is  rendering  the  water  of  the 
river  impure  even  at  the  water  works  intake,  by  emptying  its 
sewers  into  the  river  at  points  lower  down  the  river.  This  re- 
minds  one  of  the  fable  of  the  wolf  that  complained  of  the  lamb, 
farther  down  the  stream,  that  it  was  muddying  the  water;  but 
the  evidence  gives  it  a  slightly  different  aspect  here. 

Before  proceeding  to  c'iscuss  the  facts  established  by  the  evi- 
dence upon  these  issues  and  the  law  applicable  thereto,  I  will  dis- 
pose of  another  matter. 

It  is  alleged  in  the  answer  by  the  way  of  estoppel,  that  the 
plaintiffs  petitioned  for  this  sewer  and  stood  by  and  saw  it  built 
and  made  no  objection  or  protest,  though  they  must  have  known 
they  would  be  called  upon  to  help  defray  the  expenses  of  its  con- 
struction. That  appears  to  be  true,  as  to  some  of  them  at  least 
but  we  find  nothing  in  that  to  estop  them  from  insisting  that 
they  shall  not  be  compelled  to  pay  any  part  of  the  cost  on  the 
ground  that  they  are  not  at  all  specially  benefited.  They  may 
well  ask  the  city  to  make  an  improvement  in  their  part  of  the 
city  that  may  operate  as  a  general  improvement  to  that  quarter 
of  the  city,  without  waiving  their  right  to  be  exempt  from  any 
>'ppeial  assessment  unless  they  receive  a  special  benefit. 

Now,  I  shall  give  a  little  attention  to  the  evidence  upon  these 
disputed  questions,  as  to  whether  the  plaintiffs  are  rendering 
the  waters  of  the  river  impure  at  a  point  where  it  is  likely  to 
affect  deleteriously  the  waters  used  for  culinary  purposes  and 
drinking  purposes  by  the  city,  and  as  to  whether  the  city  is 
offending  in  the  same  way  or  in  the  same  degree.     We  have 
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listened  to  the  testimony  of  the  people  of  the  neighborhood, 
who  are  unlearned  with  respect  to  the  science  of  bacteriology, 
that  has  been  brought  forward  here;  men  of  ordinary  informa- 
tion and  judgment;  men  generally  who  were  interested  some- 
what in  the  controversy;  and  they  seem  to  think,  and  undoubt- 
edly do  think,  and  testify  that  there  is,  at  times,  such  a  setback 
of  the  currents  of  the  river  from  downstream  upstream,  so  to 
speak,  as  to  bring  to  the  water  works  intake  all  the  impurities 
cijst  from  the  sewage  system  of  the  city  into  the  river  lower 
down;  and  they  also  testify  that  the  sewage  that  they  empty 
into  the  river  by  their  private  drains  is  infinitesimal  in  com- 
parison with  the  vast  volume  of  sewage  that  is  emptied  in  by 
the  city  lower  down ;  and  this  they  testify  to  in  support  of  their 
allegation  with  respect  to  the  rendering  of  the  water  impure; 
that  the  city  is  the  greater  offender  and  does  not  stand  in  an 
attitude  where  it  can  complain,  or,  indeed,  enforce  any  sort  of 
regulation  which  will  prevent  impurities  from  being  cast  into 
the  river  by  private  proprietors. 

It  appears  from  this  evidence  and  other  evidence  in  the  case, 
that  from  a  point  some  distance  above  the  water  works  intake 
down  to  the  bay  and  thence  to  the  lake,  the  water  in  the  Maumee 
river  and  bay  stands  practically  at  a  level.  It  has  been  de- 
scribed, and  with  propriety,  we  think,  as  a  sort  of  estuary.  Of 
course,  there  is  a  current  to  the  outlet  at  the  lake — there  must 
be— for  all  the  waters  that  come  from  up  the  river  find  their 
way  into  the  lake;  and  there  is  generally  a  very  distinct  current, 
especially  about  the  center  of  the  river.  About  the  point  where 
the  water  works  powerhouse  is  situated,  the  standpipe,  etc.,  there 
must  be  a  double  channel,  the  shallowest  channel,  perhaps,  being 
that  on  the  westerly  side  of  the  river  and  adjacent  to  these  lots ; 
and  between  that  channel  and  the  main  or  deeper  channel  are 
shallows  and  outlying  islands.  At  times,  when  the  winds  are 
strong  from  the  southwest,  the  waters  in  the  river  at  this  point 
and  lower  down,  appear  to  be  driven  out  into  the  lake  so  that 
the  river  falls  below  its  normal  level  several  feet— perhaps,  four 
or  five  feet— and  at  other  times,  when  the  wind  sets  in  strong 
from  the  northeast  and  prevails  for  some  hours,  the  water  is 
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driven  back  so  that  it  not  only  reaches  its  normal  level,  but 
raises  above  that  several  feet.  It  is  said  that  when  this  occurs 
—these  winds  from  the  northeast — there  is  a  very  perceptible 
current  in  the  river  upstream— the  water  flowing  back.  The 
fishermen  who  have  made  observations  of  this  testify  to  it- 
testify  to  the  effect  upon  their  boats,  their  nets,  etc.,  their  trot 
lines,  I  think  they  call  them.  We  are  told  by  the  gentlemen  of 
scientific  attainments  who  testified,  that  as  a  matter  of  fact 
this  current  is  in  the  upper  surface  of  the  water — ^the  upper 
levels,  the  upper  third  of  the  body  of  water — ^that  it  is  not  so 
pronounced  at  the  very  surface  as  it  is  somewhat  lower  down, 
but  that  the  lower  two-thirds  of  the  water  is  not  much  disturbed, 
and  that,  therefore,  the  matter  in  the  river  lower  down  than  the 
water  works  intake,  that  which  settles  into  or  below  this  lower 
two-thirds  of  the  water,  does  not  carry  upstream,  and  only  the 
matter  in  the  upper  third  of  the  water,  flowing  upon  the  sur- 
face, is  carried  upstream. 

It  seems  that  some  of  the  matter  upon  the  surface  of  this 
water  that  is  carried  upstream,  appears  at  times  to  one  looking 
at  it,  and  not  making  a  careful  analysis  of  it,  as  very  obnoxious, 
so  much  so  that  one  would  not  readily  and  willingly  take  it  into 
his  stomach,  without  some  treatment  at  least;  but  the  scientific 
men  tell  us  that  this  is  not  as  bad  as  it  looks. 

We  know  as  a  matter  of  common  information,  that  we  can  not 
judge  of  the  wholesomeness  of  water,  or  the  contrary,  by  its 
appearance;  that  sometimes  muddy,  roily,  nauseating-looking 
water  is  comparatively  harmless,  whereas  water  that  appears  to 
the  eye  to  be  entirely  pure  and  even  sparkling,  sometimes  con- 
tains the  most  deadly  poisons;  and  these  men  who  have  made 
a  study  of  sewage  and  bacteriology — ^which  enters  into  it  to  a 
great  extent — say  that  the  matter  emptied  into  the  river  from 
the  sewers,  offensive  matter,  poisonous  matter,  the  matter  that 
would  be  injurious  to  the  health  of  the  people,  settles  to  the 
bottom  of  the  river,  and  that  even  where  the  winds,  as  in  this 
instance,  prevail  from  the  northeast  so  as  to  carry  the  water  up 
the  stream,  poisonous  matter  from  the  sewers  is  not  to  any  ap- 
preciable degree  carried  up  to  the  water  works  intake. 
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This  testimony  relative  to  the  effect  of  the  sewage  which  is 
emptied  into  the  river  below;  the  water  works  intake,  stands  un- 
contradicted;  we  must  rely  upon  it;  we  can  not  despise  or  lay 
aside  the  testimony  of  these  men.  They  are  learned  in  these 
matters.  They  are  called  in  to  assist  and  guide  the  court  and 
their  testimony  is  not  disputed.  Often,  where  expert  testimony 
is  given,  other  experts  may  be  found  to  testify  to  an  entirely 
contrary  state  of  facts;  but  in  this  case  experts  were  not  called 
on  behalf  of  the  plaintiffs,  and  we  are  bound  to  say  that  this 
testimony  should,  in  our  judgment,  prevail  over  that  of  the 
opinions  of  these  men  upstream,  who  have  formed  their  judg- 
ment from  simply  observing  casually  the  appearance  of  the 
water.  I  say  this  with  respect  to  the  sewers  emptied  down  the 
stream ;  and  I  should  say  that  the  testimony  shows  that  sewers 
are  emptied  into  the  stream  as  alleged  in  plaintiff's  pleadings, 
by  the  city,  at  Swan  creek  and  lower  down,  and  one  or  two 
sewers  nearer  to  the  water  works  intake. 

There  is  other  testimony  upon  this  subject,  to  which  we  are 
bound  to  give  weight  and  consideration— though  it  was  a  reve- 
lation to  us— and  that  is,  that  less  harm  results  from  the  large 
main  sewers,  especially  where  they  traverse  a  considerable  dis- 
tance, even  though  they  carry  a  large  amount  of  sewage,  than 
results  from  these  small  private  drains  emptying  their  sewage 
which  originates  close  to  the  fresh  water,  and  is  emptied  directly 
into  the  fresh  water.  I  can  not  undertake  to  recite  or  even  state 
— except  in  the  most  general  and  unscientific  way— what  these 
gentlemen  have  testified  to;  but  the  effect  of  it  is,  thajt  as  this 
sewage  flows  along  in  the  sewers  before  it  reaches  the  fresh 
water,  it  becomes  not  exactly  purified,  but  is  rendered  harmless 
in  a  degree;  that  the  bacteria  which  are  injurious  to  life  and 
health  are  assailed  and  combated  and  destroyed  by  other  bacteria 
which  are  not  injurious  to  the  life  and  health  of  persons,  and 
that,  if  the  sewage  is  carried  far  enough  before  it  reaches  the 
fresh  water,  these  non-injurious  bacteria  wage  upon  the  others  a 
war  of  extermination  and  entirely  destroy  them  unless  fresh 
water  is  reached  before  their  work  is  completed.  But,  if  the  in- 
jurious bacteria  reach  the  fresh  water  without  being  thus  de- 
stroyed they  may  survive  for  a  considerable  length  of  time  and 
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be  carried  a  considerable  distance  in  the  fresh  water,  where  they 
receive  oxygen,  upon  which  they  thrive.  Instances  are  given  of 
such  bacteria  being  carried  five  and  even  ten  miles  in  a  stream  of 
fresh  water.  On  the  other  hand  the  sewage  emptied  from  the 
houses  directly  into  the  river  carries  with  it,  without  any  de- 
struction or  mitigation,  all  of  the  disease  breeding  bacteria,  and 
when  they  reach  fresh  water  there,  they  survive  and  thrive. 

So  the  conclusion  is  drawn  by  these  scientific  men  from  these 
facts— which  are  testified  to  as  facts — that  even  if  this  water 
from  the  city  was  pushed  up  by  the  winds  from  tKe  northwest 
towards  the  intake  at  the  water  works,  it  would  carry  but  little, 
if  any,  of  the  disease  breeding  bacteria  or  poisonous  substance; 
whereas  the  sewage  emptied  into  the  river  by  these  proprietors 
along  the  bank  and  originating  close  to  the  bank,  is  carried  by 
the  natural  currents  of  the  river  down  to  the  water  works  intake, 
and  there  is  taken  into  the  water  works  system  and  ultimately 
into  our  systems,  if  we  drink  water. 

Now  that  is  the  situation  as  it  is  disclosed  to  us — stated  in 
a  general  and  imperfect  way — and  as  applicable  to  the  issues 
here  presented. 

Taking  up  these  questions  presented  in  tjie  order  thus  stated: 

First.  Does  or  will  the  sewage  from  these  lots  pollute  the 
water  of  the  river,  so  as  to  make  their  use  for  drinking  and 
culinary  purposes  inimical  to  the  health  of  the  people  of  the 
city? 

From  what  I  have  already  stated,  it  is  apparent  that  we  are 
led  to  the  conclusion  that  we  must  answer  this  in  the  affirmative. 
It  does  not  appear  that  there  is  a  great  deal  of  this  sewage 
being  emptied  into  the  river  above  the  waterworks  intake  just 
now;  but  the  plaintiffs  are  asserting  their  right  to  continue  to 
empty  it;  and,  apparently,  if  this  right  is  maintained,  sewage 
of  this  character  will  continue  to  be  emptied  in,  not  only  from 
these  lots,  but  from  other  lots  all  along  up  the  rver,  in  increas- 
ing volume,  until  the  water  will  be  rendered  entirely  unfit  to 
be  taken  into  our  water  works  system. 

Second.  Have  the  plaintiffs  such  right  to  drain  sewage  into 
the  river  as  they  assert  and  enjoy,  without  regard  to  conse- 
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quenoes,  until  it  is  taken  from  them  by  appropriation  proceed- 
ings?   That  is  one  of  the  rights  which  they  assert  here. 

We  are  cited  to  the  case  of  Bhie  v.  Wentz,  54  Ohio  St.,  247, 
a  case  which  does  not  seem  to  give  us  any  light  upon  this  par- 
ticular question,  nor  to  be  of  any  special  aid  to  us.  It  lays  down 
the  general  principles  applicable  to  surface  drainage,  defining 
what  may  be  called  the  dominant  estate  and  the  servient  estate, 
showing  the  nature  and  extent  of  the  rights  of  the  dominant 
estate  to  flow  its  water  onto  and  over  the  servient  estate.  That 
is  not  involved  here,  we  think. 

We  are  cited  to  Oould  on  Waters,  and  I  read  from  Section 
544: 

**But  where  perceptible  pollution  is  shown  to  the  damage  of 
the  plaintiff,  an  injunction  will  be  granted  to  prevent  its  con- 
tinuance, although  the  damage  may  be  merely  nominal.  •  •  • 
A  corruption  of  water  will  be  enjoined,  if  causing  injury  to 
the  plaintiff  in  any  rightful  use  of  the  water,  as  by  rendering 
it  unfit  for  manufacturing  purposes,  or  for  domestic  uses,  or 
for  the  drink  of  cattle,  or  for  fish  to  live  in,  or  when  it  impairs 
the  health  of  those  in  the  community.  So  the  accumulation 
of  corrupting  deposits  in  a  stream,  the  pollution  of  a  canal  or 
ditch,  the  discharge  into  a  stream  of  heated  water,  or  of  the 
okal  of  abattoirs,  or  of  sawdust  from  a  mill,  will  be  prevented 
by  injunction.  And  the  fact  that  others  also  pollute  the  stream, 
and  that  the  pollution  caused  by  the  defendant  is  an  inconsid- 
erable part  of  the  whole  corruption  is  no  bar  to  an  injunction. 
If  the  defendant  has  a  right  to  discharge  corrupting  matter  into 
the  stream  to  a  certain  extent,  he  may  be  enjoined  from  pollut- 
ing the  stream  beyond  his  right;  but  the  plaintiff,  of  course, 
must  show  that  there  has  been  such  an  increase.  The  same 
rules  apply  to  the  corruption  of  navigable  or  tidal  waters  as 
to  private  streams.*' 

Mansfield  v.  BaUiett,  65  Ohio  St.,  451,  is  cited  to  us.  That 
case  is  so  radically  different  from  this,  that  it  may  be  said  to 
stand  in  direct  opposition,  or  to  show  the  opposite  side  of  the 
shield,  for  there  the  municipality  was  corrupting  the  waters  of 
a  stream  and  the  private  proprietor  was  insisting  that  he  had  a 
right  to  have  the  waters  come  down  to  him  pure  and  uncor- 
rupted,  and  that  that  right  could  not  be  taken  away  from  him 
by  the  city  by  the  pollution  of  the  waters,  unless  they  first  con- 
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demned  his  right  to  have  the  waters  come  to  him  pure  and  un- 
eorrupted.  That  right  was  sustained  in  favor  of  the  plaintiff. 
I  need  not  stop  to  consider  the  case  farther.  The  claim  here 
on  the  other  hand  seems  to  be,  that  the  right  to  pollute  the 
waters  is  a  part  of  the  riparian  right  of  these  proprietors,  that 
is  to  say — if  we  are  to  give  heed  to  what  we  regard  as  established 
by  the  evidence  here,  i.  c,  that  they  are  polluting  this  water; 
though,  perhaps,  it  is  hardly  fair  to  counsel  to  say  that  they 
undertake  to  maintain  this  position,  because  their  claim  is,  that 
they  are  not  polluting  the  waters.  But  since  we  find  that  they 
are  doing  so,  we  may  say— that  the  right  to  pollute  the  water 
is  no  part  of  their  riparian  right,  and  to  prevent  them  from 
polluting  the  water,  it  is  not  necessary  for  the  city,  nor  for 
anybody  else,  to  condemn  any  right  that  they  may  have  in  the 
waters.  Therefore,  this  question  as  to  their  right,  we  answer 
in  the  negative. 

Third.  Dees  the  fact  that  the  city  may  not  have  taken  wholly 
effective  measures  in  all  cases  to  prevent  the  pollution  of  such 
waters  as  go  into  the  water  works  system,  hinder  or  prevent 
them  from  taking  such  measures  as  they  have  taken  in  this 
instance  to  divert  this  sewage  to  Swan  creek,  or  from  enforcing 
the  assessment  for  such  sewer? 

We  think  not.  In  the  first  place,  it  should  be  borne  in  mind 
that  the  evidence  discloses  that  the  harm  that  may  result  from 
the  sewer  emptying  lower  down,  is  trifling  as  compared  with 
that  resulting  from  such  pollution  of  the  waters  above  the 
intake.  Also  that  if  plaintiffs  have  the  right  asserted,  the  same 
right  inheres  in  the  proprietors  of  all  property  lying  on  and 
alone?  the  river  above  the  water  works  intake,  so  that  the  utter 
destruction  of  the  stream  as  a  source  of  water  supply  may 
result,  unless  the  city  shall  condemn  and  extinguish  the  right 
of  the  proprietors  to  pollute  this  stream,  and  this,  we  have 
already  said,  the  city  is  not  required  to  do. 

It  is  said  that  the  city  has  no  right  to  pollute  the  stream. 
But  this  is  rather  aside  from  the  question  that  we  have  to  con- 
sider here,  we  think.  I  read  from  Gould  on  Waters,  Section 
545,  upon  that  subject: 
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"The  pollution  of  streams  by  municipalities  and  public  bodies 
in  charge  of  sewage  and  drainage  has  occasioned  frequent  exer- 
cise of  the  preventive  powers  of  equity.  Upon  principle  a 
public  body  has  no  more  right  at  common  law  than  a  private 
person.  Its  duty  to  prevent  public  nuisance,  by  taking  care 
of  the  sewage  or  drainage  of  a  district,  gives  it  no  right  to  create 
another  nuisance  by  the  pollution  of  a  stream.  If  special  powers 
have  been  granted  to  it  by  statute  for  the  performance  of  a  given 
object,  it  is  bound  to  act  strictly  within  its  powers.  If  it 
exercises  such  powers  so  as  to  injure  the  property  of  individuals, 
it  is  responsible  for  the  injury  as  a  tort,  unless  the  act  done 
was  strictly  necessary  for  the  performance  of  the  object  for 
which  the  powers  were  granted;  and  in  such  case  the  remedy 
of  the  individual  is  under  the  compensation  clauses  of  the  act, 
or,  in  America,  usually  under  the  provisions  for  exercising  the 
power  of  eminent  domain.  Any  pollution  of  a  stream  by  a 
public  body,  in  taking  care  of  sewage,  is,  therefore,  a  nuisance 
unless  expressly  authorized,  and  is  liable  to  injunction." 

To  acquire  the  right  to  pollute  waters,  condemnation  pro- 
ceedings are  appropriate  and  necessary.  But  this  violation  of 
the  law  by  the  city  in  this  respect  does  not  deprive  it  of  its 
power  to  mitigate  the  evil;  that  is,  assuming  that  it  has  vio- 
lated the  law  by  emptying  its  sewage  lower  down.  It  is  not 
necessary  that  the  city  shall  undo  or  correct  all  that  it  may 
have  done  or  permitted  as  a  public  agency  in  the  matter  of 
drainage  deleteriously  affecting  the  waters  of  the  river,  either 
above  or  below  the  intake,  before  it  can  begin  to  exercise  the 
power  vested  in  it,  to  so  plan  and  provide  for  the  disposal  of 
sewage  as  to  keep  the  water  supply  of  the  city  pure  and  whole- 
some, or  comparatively  so.  Any  blunder  that  it  may  have  made 
in  this  respect  does  not  divest  it  of  jurisdiction  or  leave  it 
shorn  of  its  power.  Were  it  not  so,  its  blunders,  if  any,  might 
forever  prevent  it  from  improving  sanitary  conditions.  The 
case  is  not  that  of  a  discrimination  in  the  exercise  of  police 
regulations,  like  that  in  the  case  of  Sipe  v.  Murphy,  49  Ohio 
St.,  536,  to  which  we  have  been  cited. 

This  attempt  to  prevent  the  discharge  of  sewage  into  the 
river  above  the  intake  in  pursuance  of  the  authority  found  in 
Revised  Statutes,  2433  (1536-544),  is,  of  course,  wholly  aside 
from  and  independent  of  the  question  whether  both  plaintiffs, 
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and  the  city  may  not  have  violated  Revised  Statutes,  2433 
(1536-544),  especially  as  amended  April  20,  1904,  since  it  was 
so  amended.  Whether  they  have  done  so  or  not,  either  or  both 
of  them  does  not  touch  the  question  of  the  validity  of  this 
assessment  laid  to  cover  the  expense  of  a  sanitary  measure 
adopted  before  the  amendment  of  this  statute.  We  conclude 
that  the  collection  of  the  assessment  can  not  be  prevented  on 
this  ground. 

The  remaining  question — which  is  the  primary  question — is: 
Have  the  plaintiffs  adequate  drainage,  and  had  they  such  drain- 
age before  this  sewer  was  built?  The  answers  made  to  the 
questions  above  stated,  at  the  same  time,  in  a  measure,  answer 
this.  The  plaintiffs  had  but  a  qualified  right  to  discharge 
sewage  into  the  river.  The  city  has  a  right  to  prevent  'the 
discharge  of  sewage  from  their  lots  into  the  river  directly,  and 
has  the  right  to  divert  it  into  Swan  creek,  and  so  into  the  river 
lower  down.  As  said  by  the  Superior  Court  of  Cincinnati,  in 
Frexj  V.  Millikin,  2  0.  L.  R.,  303 : 

**  'Adequate  drainage  for  the  usual  purposes  of  sewerage' 
required  to  *work  an  exemption  for  the  land  from  the  assess- 
ment' •  •  •  includes  not  only  the  idea  of  permanency  of 
physical  structure  as  intimated  by  the  court  •  •  •  but  of 
control." 

They  must  not  only  have  the  means  and  facilities  for  dis- 
position of  their  drainage,  but  they  must  have  a  right  to  dispose 
of  it,  as  they  are  disposing  of  it,  and  the  right  to  continue  to 
do  so,  and  a  right  that  can  not  be  interfered  with  by  the  city, 
and  that  right  we  think  they  do  not  possess. 

From  Ford  v.  Toledo,  64  Ohio  St.,  92,  94,  a  case  which  went 
up  from  this  court,  I  quote  a  single  remark  which  indicates  the 
opinion  of  the  Supreme  Court  upon  this  subject.  This  was  a 
case  which  arose  in  the  northwestern  part  of  this  city,  where 
an  outlet  of  a  local  sewer  was  being  carried  across  some  low 
lands,  and  in  some  places  was  carried  over  the  surface  of  the 
ground.  The  bottom  of  the  sewer,  in  places,  was  higher  than 
the  lands,  and  yet  an  assessment  for  local  drainage  was  sus- 
tained by  this  court  with  repect  to  those  lands  which  were  lying 
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lower  than  the  sewer.  Manifestly,  in  such  case,  it  could  not  be 
assessed  so  heavily  as  lands  more  favorably  situated  with  respect 
to  th€  sewer;  but  this  assessment  was  sustained  by  this  court 
and  by  the  Supreme  Court.  In  this  case,  the  parties  undertook 
to  escape  from  the  burden  of  the  cost  of  the  sewer,  insisting  that 
they  had  sewerage  facilities ;  that  they  could  drain  into  Ten  Mile 
creek,  and  possibly  that  was  so;  but  we  held  that  that  was  not 
sufficient  and  made  application  of  the  principles  that  I  have 
already  stated. 

This  is  the  language  of  the  judge  delivering  the  opinion  in 
the  Supreme  Court,  upon  that  subject,  page  99 : 

'*The  drainage  of  sewage  into  an  open  ravine  in  a  city  would 
be  inimical  to  public  health,  and  can  hardly  be  considered  such 
local  drainage  as  the  statute  contemplates." 

In  the  case  of  Stanley  v.  Cincinnaii,  a  case  decided  by  the 
Superior  Court  of  Cincinnati,  in  the  fifth  clause  of  the  syllabus, 
the  same  language  is  used: 

* 'Drainage  of  sewage  into  an  open  ravine  in  a  city  is  inimical 
to  the  public  health  and  can  not  be  considered  such  local  drain- 
age as  the  statute  contemplates." 

In  the  case  of  Wilson  v.  Cincinnati,  5  N.  P.,  68  and  70,  it 
was  said  with  respect  to  a  situation  where  the  outlet  might  have 
been  cut  off  by  a  private  proprietor  of  the  land,  and  where  the 
city,  perhaps,  might  have  had  a  right  to  interfere,  page  244: 

'*But  it  is  admitted  that  the  old  sewer  begins  and  ends  on 
private  property;  and,  therefore,  as  it  is  subject  to  be  closed 
up  at  any  time,  and  has  in  fact  no  proper  outlet,  we  think  that 
it  does  not  satisfy  the  requirements  of  the  statute,  and  plaint- 
iffs can  not  claim  exemption  thereby." 

That  was  also  a  decision  of  the  Superior  Court  of  Cincinnati. 

These  are  all  the  expressions  of  opinion  we  find  on  the  part 
of  any  courts  as  to  this  particular  provision  of  the  statute ;  but 
we  think  they  are  quite  sufficient  to  warrant  us  in  saying  with 
respect  to  this  case  that  these  proprietors  of  these  lots  have 
no  such  right  to  permanently  empty  their  sewage  into  this 
stream,  the  Maumee  river,  at  the  places  where  their  lots  touch 
the  river,  as  exempts  them  from  the  cost  of  a  sewer  like  this— 


466       CIRCUIT  COURT  REPORTS-NEW  SERIES. 

Hildebrand  v.  City  of  Toledo  et  al.  [Vol.  VI,  N.  S. 

intended  to  convey  the  sewage  to  a  point  where  it  may  be  harm- 
less. We  say  this  qualified  right  to  drain  into  the  river,  which 
does  not  include  the  privilege  of  polluting  the  stream  so  as  to 
create  a  nuisance,  and  so  as  to  imperil  the  health  of  the  people 
who  get  their  water  supplj'^  from  the  river  below  this  point, 
does  not  amount  to  sufficient  drainage  under  the  statute,  or  to 
opportunity  for  drainage  that  will  exempt  plaintiffs*  property 
from  this  assessment.  This  sewer  specially  benefits  their  prop- 
erty because  it  affords  them  the  only  feasible  and  lawful  means 
of  sewage  disposal  from  their  lots,  and  it  is  available  for  at 
least  so  much  of  their  lots  as  lie  near  to  or  above  the  level  of  the 
grade  of  the  street.  What  shall  be  done  with  their  sewage  that 
can  not  be  conducted  into  this  sewer,  we  are  not  called  upon  to 
say.  Presumably  they  are  not  assessed  on  the  theory  that  this 
sewer  affords  a  means  of  disposal  thereof.  One  thing  seems 
clear:  that  they  can  not  lawfully  put  it  into  the  river  until  it 
is  sterilized  and  rendered  harmless,  and  they  should  not  be 
permitted  to  do  so. 

There  is  another  case  which  throws  some  light  upon  the 
([uestion,  and  to  which  I  will  refer,  a  decision  by  the  United 
States  Circuit  Court  for  the  Southern  District  of  Ohio,  Cleneay 
V.  Norwood,  2  0.  L.  R.,  462.  In  that  case  the  parties  were  under- 
taking to  escape  the  burden  of  a  sewer  assessment  on  several 
grounds,  and  one  ground  was  that  the  sewer  did  not  have  a 
proper  outlet,  that  the  outlet  that  was  given  was  one  that  might 
injure  the  health  of  the  community.  In  discussing  that  matter. 
Judge  Thompson  says,  page  465: 

**It  is  claimed,  however,  in  the  bill  that  this  sewage  system 
has  not  a  proper  outlet  'and  the  complainants  have  as  yet  no 
sewei*s,  in  fact,  to  drain  their  said  lots  and  lands,'  and  conse- 
<jueutly  have  not  been  benefited  by  the  improvement;  but  in  the 
statijig  part  of  the  bill,  it  is  alleged  upon  information  and 
belief: 

*'  *That  said  sewerage  system  consists  of  a  large  main  sewer, 
into  which  various  smaller  sewers,  known  as  laterals  or  branches, 
drain,  and  that  the  said  main  sewer,  which  is  the  only  outlet 
to  the  entire  system,  empties  into  a  small  stream,  which  is  not 
a  river  or  other  proper  place  as  required  by  Section  2370, 
Revivsed  Statutes  of  Ohio,  and  which  stream  is  mostly  stagnant 
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during  the  larger  part  of  the  dry  or  summer  season,  and  in 
which  at  no  time  is  the  volume  of  water  or  the  current  sufficient 

to  earry  off  the  sewage.    This  stream  is  known  as  **Duck  creek," 

•     •     •  ' 

**  Original  Section  2370  (repealed  96  0.  L.,  96;  see  1536-241), 
provides  as  follows-: 

**  *The  plan  so  devised  shall,  in  the  discretion  of  the  council, 
be  formed  with  the  view  of  the  division  of  the  corporation  into 
as  many  sewer  districts  as  may  be  deemed  necessary  for  secur- 
ing efficient  drainage  and  sewerage;  each  of  the  districts  shall 
be  designated  by  name  and  number,  and  consist  of  one  or  more 
main  or  principal  sewers,  with  the  necessary  branches  and  con- 
nections, the  main  or  principal  sewers  having  their  outlet  in 
a  river  or  other  proper  place;  and  the  districts  shall  be  so  ar- 
ranged as  to  be  independent  of  each  other  so  far  as  practicable.' 

**By  the  express  terms  of  this  section  the  determination  of 
what  is  a  'proper  place'  is  confided  to  the  discretion  of  the 
council,  and  the  lot  owners  are  bound  by  its  action.  It  is  not 
shown  that  there  is  no  outlet  or  proper  place,  but  only  that 
Duck  creek,  into  which  the  main  sewer  empties,  'is  mostly  stag- 
nant during  the  larger  part  of  the  dry  or  summer  season,  and 
in  which  at  no  time  is  the  volume  of  water  or  the  current 
sufficient  to  carry  off  the  sewage. ' 

"Manifestly,  in  the  opinion  of  the  complainants,  the  outlet 
is  insufficient,  but  it  ia  not  stated  as  a  fact  that  Duck  creek 
fails  to  furnish  any  outlet  for  the  sewer.  The  language,  *and 
at  no  time  is  the  volume  of  water  or  the  current  sufficient  to 
carry  off  the  sewage,'  in  the  connection  in  which  it  is  used, 
means  that  it  does  not  carry  off  all  the  sewaire,  not  that  it 
does  not  carry  off  any  of  the  sewage.  If  it  were  a  fact  that 
the  creek  was  insufficient  to  carry  off  any  or  a  large  part  of  the 
sewage,  unequivocal  and  explicit  language  would  have  been 
used  in  stating  the  fact. 

**The  bill  also  calls  attention  to  certain  statutes  enacted  by 
the  General  Assembly  of  the  state  of  Ohio  in  the  exercise  of 
the  police  power  prohibiting  the  pollution  of  streams,  etc.,  and 
prescribing  penalties  for  the  violation  thereof.  The  village  or 
ifs  officers  and  agents  may  be  liable  for  the  violation  of  these 
statutes,  but  that  fact  affords  no  ground  for  setting  aside  the 
assessment.'' 

And  that  I  quote  with  more  especial  reference  to  the  claim 
that  these  people  should  be  relieved  because  the  city  is  empty- 
ing its  sewage    into  Swan    cieek,    and    thence    into    the  river. 
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Now,  what  we  might  feel  called  upon  to  do  in  a  case  that  we 
might  suppose  of  the  city  emptying  its  sewage  by  some  system 
directly  into  this  river  at  this  same  point  in  the  manner  in 
which  it  is  emptied  there  by  the  plaintiffs,  we  are  not  called 
upon  to  say.  It  might  present  a  case  which  would  require 
different  action  upon  our  part,  but  this,  as  we  view  it,  is  a  very 
different  case  from  that. 

Our  judgment  is,  that  the  petition  shall  be  dismissed  and 
judgment  will  go  against  the  plaintiffs  for  costs. 

C.  W.  Everett  and  M,  D.  Merrick,  for  plaintiff. 

U.  O.  Denman  and  F.  D.  Crane,  for  defendant. 


SALE  BY  ONE  PARTNER  OF  ALL  THE  PARTNERSHIP 
PROPERTY. 

[Circuit  Court  of  Hamilton  County.] 

Michael  Sullivan  v.   The  Franklin  Bank. 

Decided,  February  6,  1905. 

Partnership — Bill  of  Sale — Covering  all  Partnership  Propert^h^Bxe- 
cuted  by  One  Partner— Rights  of  Creditors — And  of  Nof^As9ent- 
ing  Partner — Attachment — Set-Off— -Pleading — Charge  of  Court--' 
Possession  After  Attachment — Bill  of  Exceptions. 

1.  A  bill  of  sale  executed  in  the  name  of  the  partnership  to  whom  the 

property  belongs,  but  by  one  of  the  partners  only,  conveys  a  good 
title  as  against  a  subsequent  attaching  creditor. 

2.  The  objection  that  the  plaintiff  has  not  legal  capacity  to  sue  is 

waived  by  a  failure  to  plead  it,  either  by  demurrer  or  answer. 

3.  Failure  of  the  constable  to  keep  a  watchman  in  charge  of  the  prop- 

erty attached,  or  to  prevent  the  defendants  from  resuming  posses- 
sion and  control  of  it.  is  not  of  itself  sufficient  to  render  the  levy 
void,  but  such  action  should  be  submitted  to  the  jury  together 
with  all  the  other  facts  in  the  case  for  their  determination  as  to 
whether  the  levy  has  been  allowed  to  become  void. 

4.  A  bill  of  exceptions  is  not  rendered  invalid  by  reason  of  the  fail- 

ure of  the  trial  judge  to  certify  that  it  was  "settled,"  where  there 
was  no  controversy  over  the  bill,  but  it  was  allowed  as  presented. 


♦  For  opinion  below,  see  1  N.  P. — ^N.  S.,  559. 
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5.  A  refusal  to  submit  interrogatories  to  the  jury  is  not  erroneous 
when  there  is  no  request  that  they  be  answered  in  case  a  general 
verdict  is  returned. 

GiPFEN,  J. ;  Jelke,  J.,  and  Swing,  J.,  concur. 

The  Franklin  Bank,  as  plaintiff,  brought  an  action  in  re- 
plevin to  recover  the  possession  of  certain  property  belonging 
originally  to  the  firm  of  McCarren  &  Dawson,  composed  of 
Prank  C.  McCarren  and  William  C.  Dawson,  and  alleged  that 
the  defendant,  William  C.  Williams,  constable,  wrongfully  de- 
tains the  property  from  the  plaintiff. 

The  defendant,  by  answer,  made  a  general  denial,  and  also 
set  up  the  levy  of  an  execution  upon  the  property  described  in 
the  petition.  The  ownership  and  right  of  possession  of  the 
bank  to  the  property  is  founded  u^pn  a  bill  of  sale  executed  in 
the  name  of  the  partnership  by  one  of  the  partners  only,  and 
dated  prior  to  the  levy.  The  non-assenting  partner  did  not 
ratify  the  sale  until  after  the  date  of  the  levy  of  the  execution. 

The  special  charges  of  the  court  present  the  question  whether 
one  partner  without  the  knowledge  and  consent  of  the  other, 
can  sell  substantially  all  of  the  property  of  the  partnership  not 
kept  for  the  purpose  of  sale,  but  for  continued  use  in  the 
prosecution  of  the  business. 

The  plaintiff  in  error  claims  that  this  can  not  be  done,  and 
cites  many  authorities  outside  of  this  state  in  support  of  the 
proposition,  but  these  afford  little  aid  in  view  of  the  fact  that 
our  own  Supreme  Court  has  repeatedly  recognized  the  conflict 
of  authorities  upon  the  quesetion,  and  has  adopted  those  only 
which  seem  to  be  supported  by  the  better  reason.  Reliance, 
however,  is  placed  upon  the  case  of  Holland  et  al  v.  Drake  et  al, 
29  0.  S.,  441,  the  syllabus  of  which  is  as  follows : 

**0ne  of  the  members  of  an  insolvent  firm  can  not,  either  be- 
fore or  after  dissolution  of  the  partnership,  make  a  valid  as- 
signment' of  all  its  effects  for  the  benefit  of  creditors,  against 
the  will  of  a  co-partner,  or  without  his  assent  when  he  is  pres- 
ent or  accessible. 

.  **  Where  an  assignment  is  so  made  against  the  will  of  the  non- 
executing  partner,  of  when  he  is  present  and  not  assenting,  and 
he  subsequently  ratifies  the  assignment,  the  ratification  will  re- 
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late  back  to  the  time  of  executing  the  assignment,  and  give  it 
effect  from  that  date;  but  not  so  as  to  defeat  the  ricchts  of 
third  persons,  acquired  in  good  faith  in  the  meantime." 

While  there  has  been  no  disposition  in  subsequent  decisions 
to  overrule  that  case,  there  is  a  manifest  purpose  to  limit  the 
application  of  the  principle  there  announced  to  the  facts  of  the 
ease.  The  H,  B,  Claflin  Co.  et  al  v.  Evans  et  al,  55  O.  S.,  183; 
Geo.  W.  McAlpin  Co.  v.  Johyi  Finsterwald  et  al,  57  0.  S.,  524. 

The  syllabus  in  the  ease  of  Claflin  v.  Evans  is  as  follows: 

'*A  managing  partner  entrusted  with  the  sole  charge  of  the 
business  and  effects  of  the  firm,  may,  in  case  of  its  insolvency, 
make  a  valid  assignment  of  its  property  for  the  benefit  of  its 
creditors,  without  having  obtained  the  consent  of  a  co-partner 
who  is  a  non-resident  of  the  state  where  the  business  was  car- 
ried on,  and  absent  therefrom ;  the  assent  of  the  absent  partner 
to  the  assignment   in  such  case  will  be  presumed." 

And  on  page  190,  it  is  said : 

**It  is  not  doubted  that  one  partner  may  sell  any  part  of  the 
partnership  property  to  one  or  more  of  the  creditors  in  pay- 
ment of  the  partnership  indebtedness,  or  sell  all  of  its  effects  to 
all  of  its  creditors,  and  if  insufficient  to  satisfy  their  debts  in 
full,  the  sale  may  be  so  made  to  them  as  to  secure  a  pro  rata  di- 
vision ;  and  it  is  not  surprising  that  authorities  are  found  which 
strenuously  maintain  that  the  power  of  the  partner  to  accom- 
plish the  same  result  by  an. assignment  to  a  trustee  to  make  such 
distribution  is  included  in  the  agency  resulting  from  the  part- 
nership relation.  The  dissolution  of  the  partnership  ensues 
not  less  certainly  from  a  sale  of  the  whole  of  its  effects  directly 
to  the  creditors,  than  from  the  transfer  to  a  trustee  for  their 
benefit.  But  we  are  not  disposed  to  depart  from  the  rule  laid 
down  in  Holland  v.  Drake,  supra,  nor  are  we  disposed  to  ex- 
tend it." 

This  dictum  is  so  broad  and  comprehensive  that  it  would 
hardly  go  unchallenged  unless  the  court  were  of  the  opinion 
that  it  was  the  law  of  this  state.  In  the  case  of  McAlpin  v. 
Finsterwald,  the  proposition  of  the  syllabus  is  as  follows: 

**  Where,  in  good  faith  and  for  a  firm  debt,  a  judgment  has 
been  rendered  against  the  firm,  by  confession,  on  a  warrant  of 
attorney  executed  in  its  name  and  on  its  behalf  by  one  partner 
only,  without  the  assent  of  his  co-partner,  such  judgment  can 
not  be  impeached,  or  set  aside  by  a  creditor  of  the  firm/' 
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The  distinction  is  clearly  drawn  in  this  case  between  the 
right  of  the  non-assenting  partner  of  the  firm  and  the  creditor 
of  the  firm,  the  former  being  entitled  under  certain  conditions 
and  by  proper  proceedings  to  question  the  transfer  made  by 
the  other  partner  while  the  creditor  is  not. 

Under  this  decision  we  are  of  the  opinion  that  the  bank  ac- 
quired a  good  title  to  the  property  by  the  bill  of  sale,  if  exe- 
cuted prior  to  the  levy. 

The  answer  contained  no  new  matter  constituting  a  defense, 
counter-claim  or  set-off,  as  the  defendant  could  prove  the  levy 
and  the  execution  under  this  general  denial.  Baily  v.  Swain, 
45  0.  S.,  657. 

The  motion  for  judgment,  notwithstanding  the  verdict,  was 
properly  overruled,  because  the  objection  that  the  plaintiff  has 
not  legal  capacity  to  sue,  is  waived  by  a  failure  to  plead  it, 
either  by  demurrer  or  answer. 

The  court,  at  the  request  of  plaintiff,  charged  the  jury  as 
follows : 

**If  you  find  that  the  constable,  Williams,  levied  upon  the 
chattels  described  in  the  petition,  but  did  not  continue  ^o  main- 
tain a  watchman  in  charge  of  the  property  levied  upon  after 
March  20,  1899,  but  on  said  date  left  the  same  where  levied  on, 
with  no  one  in  charge  thereof,  and  McCarren  &  Dawson  re- 
sumed the  possession  and  control  of  eaid  property,  using  same 
in  completing  their  work  on  the  sewer,  and  continued  to  do  so 
up  to  the  time  of  the  commencement  of  this  action,  then  I 
charge  you  that  said  levy  made  by  said  constable  became  void 
and  of  no  effect." 

And  in  its  general  charge,  as  follows: 

**But  when  Williams  made  a  levy  under  this  judgment  and 
put  Meyer  in  charge  as  his  watchman,  if  Meyer  left  a  few  days 
later  and  no  one  was  put  in  his  place,  and  McCarren  &  Dawson 
later  took  possession  of  the  property  again  and  continued  in 
this  possession  until  the  replevin  suit  was  begun,  then  Williams' 
levy  became  void." 

The  jury  would  naturally  infer  from  these  charges  that  un- 
less the  constable  kept  a  watchman  in  charge  of  the  property, 
and  prevented  McCarren  &  Dawson  from  resuming  possession 
find  control  of  the  property,  whether  by  his  consent  or  other' 
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wise,  the  levy  became  void.  Such  acts  alone  were  not  sufficient 
in  themselves  to  make  the  levy  void,  and  whether  they,  together 
with  other  circumstances,  would  cause  the  levy  to  become  so, 
was  a  question  of  fact  which  should  have  been  submitted  to  the 
jury.    Murphy  v.  Swadener,  33  O.  S.,  85. 

The  charges  were  therefore  erroneous,  but  counsel  for  de- 
fendant in  error  claims  that  it  was  not  prejudicial  for  the  rea- 
son that  the  jury  by  their  verdict  found  that  the  plaintiff  was 
the  owner  and  had  the  right  of  the  possession  of  the  goods  and 
chattels  taken  in  replevin,  and  that  they  must  necessarily  have 
found  that  the  bill  of  sale  was  bona  fide  and  not  fraudulent; 
and  if  the  court's  instructions  were  correct,  that  one  of  the 
partners  had  power  to  execute  the  bill  of  sale,  then  any  ques- 
tion of  levy  or  the  continuance  of  the  levy  became  unimportant 
and  not  material,  for  if  the  bill  of  sale  was  larwful,  any  levy 
was  unlawful  and  a  charge  as  to  what  did  or  did  not  constitute 
an  abandonment  of  the  levy  became  immaterial.  This  is  true 
if  the  jury  found  that  the  bill  of  sale  was  executed  and  deliv- 
ered prior  to  the  levy,  but  under  these  instructions,  the  jury 
may  have  found  that  the  bill  of  sale  was  executed  and  delivered 
after  the  levy  and  before  this  suit  was  commenced,  and  yet  re- 
turned a  verdict  for  the  plaintiff. 

It  is  further  claimed  that  there  was  no  bill  of  exceptions  be- 
fore this  court  for  the  reason  that  the  trial  judge  did  not  cer- 
tify that  the  same  was  settled,  but  only  that  it  was  allowed, 
signed,  sealed,  and  made  a  part  of  the  record.  There  was  no 
controversy  over  the  bill,  but  it  was  allowed  as  presented;  hence 
there  was  nothing  for  the  court  to  settle,  within  the  meaning  of 
the  statute. 

The  refusal  to  submit  certain  interrogatories  to  the  jury  was 
not  erroneous,  inasmuch  as  the  request  therefor  contained  no 
condition  that  the  questions,  when  submitted,  shall  be  answered 
in  case  a  general  verdict  shall  be  rendered.  Gale  v.  Priddy,  66 
O.  S.,  400. 

Judgment  will  be  reversed  for  error  in  giving  the  charges 
above  referred  to. 

Louis  J.  Dollc,  for  plaintiif  in  error. 

Biirch  d'  Johnson,  for  defendant  in  error. 
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'* DEPENDENTS'*  UNDER.  BENEPIOAL  ASSOOATION 
POLICIES. 

[Circuit  Court  of  Lucas  County.] 

Clara  A.  Starr  v.  Knights  op  Maccabees  op  the  World  et  al. 

Decided,  March  18,  1905. 

Mutual  Benefit  Societies — Authorized  Classes  for  Whom  Policies  may 
Issue — Hushand  and  Wife — Woman  Unlawfully  Occupying  Relor 
tUm  of  Wife  to  Insured — Is  a  ''Dependent,''  When, 

1.  A  woman  who  has  occupied  Jthe  relation  of  wife  for  a  period  of 

twelve  years  in  the  honest  belief  that  she  was  the  wife  of  the 
man  with  whom  she  was  livins,  which  relation  however  wba  unr 
lawful  in  that  he  had  a  wife  living  at  the  time  from  whiom  he 
had  never  been  divorced,  is  a  "dependent/'  within  the  meaning  of 
the  charter  and  by-laws  of  a  benefit  society  which  authorizes  the 
designation  of  dependents  as  beneficiaries  in  policies  of  insurance 
Issued  to  their  members,  and  is,  thereflore,  as  against  the  la^ul 
wife  or  the  heirs  of  the  assured,  entitled  to  the  proceeds  of  a  pol- 
icy of  insurance  issued  to  him  by  the  society  without  notice  of 
such  relation,  in  which  she  was  referred  to  as  his  wife  and  desig- 
nated as  the  beneficiary,  notwithstanding  the  policy  was  ismied 
after  she  discovered  the  unlawful  relation  referred  to. 

2.  A  person  who  is  not  of  the  class  for  whose  benefit  a  benefit  society 

is  authorized  to  issue  a  policy  of  insurance,  can  not  legally  be 
made  a  beneficiary  in  the  policy,  or  demand  the  amount  payable 
upon  the  death  of  the  assured. 

Parker,  J. ;  Hull,  J.,  and  Haynes,  J.,  concur. 

It  is  not  worth  while  to  increase  the  literature  of  this  case 
very  much.  The  facts  of  the  case  are  so  well  set  out  in  the  opin- 
ion of  Judge  Tyler,  of  the  common  pleas  court,  that  I  shall 
adopt  his  statement  thereof.  And  Judge  Tyler  has  cited  and 
commented  upon  many  of  the  authorities  that  counsel  rely  upon, 
and  with  his  reasoning  and  conclusions  thereon  we  are  con- 
tented.   His  statement  of  facts  and  opinion  is  as  follows: 

**This  is  an  action  brought  by  the  plaintiff,  Clara  A.  Starr, 
to  recover  of  the  defendant,  The  Supreme  Tent  of  the  Knights 
of  Maccabees  of  the  World,  the  sum  of  $1,000  upon  a  life  benefit 
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certificate  by  it  issued  to  one  Charles  E.  Starr,  on  Mareh  26, 
1895,  whereby  it  promised  and  agreed  to  pay  the  said  plaintiff, 
as  Clara  E.  Starr,  at  the  death  of  the  said  Charles  E.  Starr,  one 
assessment  on  its  membership,  not  exceeding  in  amount  the 
sum  of  $1,000,  upon  satisfactory  proof  of  his  decease,  together 
with  the  surrender  of  said  certificate,  provided  he  had,  in  every 
particular,  complied  with  its  laws  then  in  force  or  thereafter 
adopted,  and  had  not  obtained  his  membership  by  fraud  or 
misrepresentation  as  to  his  age,  physical  condition  or  occupa- 
tion. 

**The  defendant,  not  denying  or  desiring  to  contest  its  li- 
ability, filed  an  affidavit  in  this"  cause,  setting  forth  that  one 
Sarah  Sty  re,  without  collusion  on  its  part,  claimed  said  sum 
of  $1,000,  and  that  it  was  ready  to' pay  the  same  as  directed  by 
the  court.  Upon  its  motion  the  said  Sarah  Styre  was  required 
to  appear  and  to  assert  her  claim  or  be  barred  therefrom,  and  it 
was  ordered  to  pay  said  sum  into  this  court. 

**With  that  order  the  defendant  has  complied,  and  the  cause 
proceeds  as  between  the  plaintiff  and  the  said  Sarah  Styre,  for 
the  purpose  of  determining  to  whom  the  fund  now  in  court 
shall  be  paid. 

**The  said  Sarah  Styre  has  filed  an  amended  answer  and  cross- 
petition  and  an  amendment  thereto,  which  are  skillfully  drafted 
and  reflect  credit  upon  her  counsel.  The  allegations  thereof  evi- 
dence a  thorough  appreciation  of  the  legal  questions  involved, 
and  the  plaintiff,  by  filing  a  general  demurrer  thereto,  has  pre- 
sented them  to  the  court  for  adjudication. 

'*The  defendant,  the  Supreme  Tent  of  the  Knights  of  the 
Maccabees  of  the  World,  is  a  corporation,  incorporated  on  Sep- 
tember 12,  1885,  under  a  law  of  the  state  of  Michigan  which, 
among  other  things,  provided,  *  That  any  number  of  persons,  not 
less  than  five,  may  become  a  body  corporate  and  politic,  for  the 
purpose  of  securing  to  the  families,  or  heirs  of  any  member, 
upon  his  death,  a  certain  sum  of  money,  to  be  paid  by  such 
corporation,  either  out  of  its  funds  or  by  an  assessment  made 
upon  the  members  of  such  corporation,'  and  that  it  should  'only 
issue  certificates  or  policies  payable  to  the  husband,  wife,  fam- 
ily, heirs,  creditors,  or  assigns  of  any  member.' 

'*The  articles  of  association  of  said  corporation  authorized 
and  empowered  it : 

**  '3.  To  establish  a  benefit  fund  or  funds  from  which,  on 
satisfactor>'  evidence  of  the  death  or  disability  of  a  member  who 
has  complied  with  all  its  lawful  requirements,  the  sum  of  $2,000 
in  case  of  death  shall  be  paid  to  his  family,  orphans,  dependents, 
or  legal  heirs,  as  such  member  may  direct. ' 
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**Th€  rules  and  regulations  of  said  corporation  provided, 
among  other  things,  as  follows: 

**  *  Section  174.  No  beneficiary  or  life  benefit  certificate  shall 
be  made  payable  to  any  person  othor  than  the  wife,  children, 
dependent,  mother,  father,  sister,  brother,  aunt,  uncle,  nephew, 
or  niece  of  the  member. ' 

**  *  Section  175.  In  the  event  of  the  death  of  the  beneficiary  or 
beneficiaries  named  in  the  certificate  of  membership  before  the 
decease  of  such  member,  if  no  other  designation  be  made,  the 
benefits  shall  be  paid  first  to  the  widow,  if  living ;  if  no  widow, 
to  the  children;  if  no  children,  to  the  dependents/  etc. 

**May  25,  1893,  the  Legislature  of  the  state  of  Michigan  en- 
acted a  law  pertaining  to  corporations  of  the  class  to  which  the 
defendant  belonged,  whereby  it  was  among  other  things  pro- 
vided that,  *  Payment  of  death  benefits  shall  be  made  only  to  the 
wife,  husband,  children  and  dependent  children,  mother,  father, 
sister,  or  blood  relatives  to  the  fourth  degree,  of  the  member;' 
provided  further,  that,  *When  the  laws  of  any  such  association 
already  provide  thiat  an  affianced  wife  or  any  other  person  who 
is  dependent  upon  the  member  for  maintenance,  food,  clothing, 
lodging,  or  education,  may  be  made  a  beneficiary,  payment  of 
death  benefits  may  be  made  to  such  beneficiary,  but  no  certificate 
of  membership  shall  be  made  payable  to,  nor  any  death  benefits 
be  paid  to  an  affianced  wife  or  any  beneficiary  by  reason  of  de- 
pendency as  hereinbefore  provided,  unless  satisfactory  proof  of 
such  affianced  relation  or  dependency  shall  have  been  filed  with 
and  accepted  by  the  executive  officers  of  such  association.* 

**0n  February  15,  1872,  the  .cross-petitioner  was  duly  and 
legally  married  to  one  Charles  E.  Styre,  who  thereafter  assumed 
the  name  of  Charles  B.  Starr,  and  as  the  issue  of  such  relation, 
two  children  were  bom. 

**In  the  spring  of  1875,  he  willfully  abandoned  his  family 
and  subsequently,  without  having  procured  a  divorce  from  his 
wife,  he  married  the  plaintiff  with  whom  he  lived  and  cohabited 
continuously  thereafter  until  his  death,  which  occurred  on  Feb- 
ruary 5,  1904. 

**In  June,  1894,  the  said  Charles  E.  Starr  became  a  member 
of  one  of  the  local  divisions  of  the  defendant,  known  as  Maumee 
Tent  No.  9,  and  on  March  25,  1895,  the  death  benefit  certificate, 
upon  which  this  action  is  based,  was  issued  to  him. 

**In  the  certificate  the  plaintiff  is  described  as  bearing  to  the 
assured  the  relations  of  wife,  though  the  defendant  had  no 
knowledge  of  the  facts  hereinbefore  recited. 

**Upon  these  facts  the  cross-petitioner  bases  the  claim  that  the 
plaintiff  is  not  within  any  of  the  classes  of  persons  to  whom  the 


476       CIRCUIT  COURT  REPORTS-NEW  SERIES. 

Starr  v.  Knights  of  Maccabees  et  al.         [Vol.  VI,  N.  S. 

defendant  was  authorized  by  law  to  make  payment  of  the  fund ; 
that  there  was  a  failure  on  the  part  of  the  assured  to  designate 
a  lawful  beneficiary,  and  that,' under  Section.175  of  the  constitu- 
tion and  by-laws,  she  is  entitled  thereto. 

**Is  the  plaintiff  a  legal  beneficiary?  It  will  be  conceded  by 
me  that  the  person  designated  as  a  beneficiary  must  be  one  of 
the  class  or  classes  to  whom  the  insurer  is  authorized  by  law  to 
pay  the  fund. 

**In  Michigan  Mut.  Ben.  Assn.  v.  Rdfe,  76  Mich.,  146,  151 
(42  N.'W.  Rep.,  1094),  it  is  said: 

**  *No  person  who  is  not  one  of  the  class  for  whose  benefit  the 
association  was  authorized  can  be  a  beneficiary.' 

*'To  the  same  effect  is  Wolf  v.  Grand  Lpdge,  102  Mich.,  23,  34 
(60  N.  W.  Rep.,  445) ;  National  Mut.  Aid  Assn.  v.  Gonser,  43 
Ohio  St.,  1,  and  many  others. 

**In  Keener  v.  Grand  Lodge,  38  Mo.  App.,  543,  George  Keen- 
er, the  assured,  having  a  lawful  wife,  Nellie,  abandoned  her  and 
thereafter  lived  with  Katie  Burke  *in  an  unlawful,  illicit  and 
licentious  way.*  During  this  relation  a  death  benefit  certificate 
was  issued  him,  payable  to  her  as  his  friend.  Subsequently  it 
was  surrendered  and  a  new  one  issued,  payable  to  her  as  his  wife. 
Thereafter  and  upon  his  death  bed  they  were  married.  It  was 
held: 

**  First.  The  power  of  the  assured  is  limited  to  appointment 
of  his  beneficiary,  and  no  one  not  so  appointed,  is  entitled  to  the 
fund. 

**  Second.  The  appointee  must  be  of  the  class  named  in  the 
law  which  *  brings  the  associatioi^  into  being.' 

**  Third.  The  relation  between  the  assured  and  Katie  Burke 
was  unlawful,  illicit  and  licentious;  *that  she  was  not  a  depend- 
ent or  a  member  of  his  family.' 

**  Fourth.  That  the  fund  belonged  to  neither  the  claimant 
but,  under  the  by-laws  of  the  association,  to  the  Beirs  of  the 
assured. 

**In  Carmichael  v.  Benefit  Assn.  51  Mich.,  494  (16  N.  W. 
Rep.,  871),  the  beneficiary  lived  with  the  assured  from  her  early 
youth  until  the  latter 's  death,  in  old  age,  when  she  was  thirty- 
six.  She  was  not  related  to  him  by  blood  or  marriage,  and  the 
only  question  involved  was:  *Were  they  of  the  same  family, 
within  the  meaning  of  the  statute?'  The  court  held  that  they 
were,  and  says,  page  495 : 

**  *The  facts  are  ^that  they  resided  under  the  same  roof,  and 
as  constitutents  of  the  same  social  and  domestic  circle,  from  her 
early  youth  until  his  death,  in  old  age,  and  when  she  had 
reached  the  age  of  thirty-six  years.    He  was  never  married,  so 
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far  as  appears,  and  had  no  other  home,  and  there  was  no  finding 
that  any  relatives  remained  to  him.  He  regarded  the  plaintiff 
very  much  as  a  daughter,  and  she  treated  him  with  much  of  the 
care  that  relation  would  naturally  call  out. 

**  *  These  are  the  conspicuous  facts  reported  by  the  judge  on 
this  point.  •  •  •  Now  this  word  ** family,''  contained  in  the  stat- 
ute, is  an  expression  of  great  flexibility.  It  is  applied  in  many 
ways.  It  may  mean  the  husband  and  wife  having  no  children 
and  living  alone  together,  or  it  may  mean  children,  or  wife  and 
children,  or  blood  relatives,  or  any  group  constituting  a  distinct 
domestic  or  social  body.' 

**In  Crosby  v.  Bull,  Ont.,  496,  a  benefit  certificate  was  issued 
to  Philip  Crosby  by  this  same  defendant  payable  to  Mary 
Crosby,  his  wife.  At  the  time  of  their  marriage  he  had  a  lawful 
wife  living,  but  Mary  did  not  know  of  this  until  some  time 
thereafter,  and  continued  until  his  death  to  live  and  cohabit  with 
him  as  his  wife.  The  fund  was  decreed  to  Mary,  upon  the 
ground  that  her  relation  to  the  assured  was  not  illicit,  though 
continued  after  knowledge  of  his  duplicity ;  that  he  was  morally 
bound  to  support  her,  and  that  she  was  a  'dependent'  within  the 
meaning  of  Section  174  of  the  association  by-laws. 

**The  decision  rendered  in  the  case  of  McCarthy  v.  Supreme 
Lodge,  153  Mass.,  314  (26  N.  E.  Rep.,  866),  defines  the  word 
'dependent'  and  holds  that  a  girl  engaged  to  the  assured,  and 
who  leaves  one  position  to  accept  another  at  lower  wages  upon 
his  promise  'to  pay  the  difference,  is  a  dependent  and  may  be 
his  beneficiary. 

**In  Supreme  Lodge  v.  Tlutchinsan,  6  Ind.  App.,  399  (33  N. 
E.  Rep.,  816),  the  assured,  representing  himself  as  a  widower, 
was  married  to  Margaretta,  who  lived  with  him  as  such  until 
his  death.  In  fact  he  had  a  lawful  wife  living,  whom  he  had 
abandoned.  It  was  held  that  Margaretta.  though  not  his  legal 
wife,  was  a  dependent  and  entitled  to  the  fund. 

**In  Story  v.  Benefit  Assn.,  95  N.  Y.,  474,  the  assured,  having 
a  wife  then  living,  married  Hannah  Wright,  with  whom  he  lived 
until  his  death.  The  defendant  was  the  insurer  which  sought  to 
avoid  liability  because  the  plaintiff  was  not  the  widow  of  the 
assured.    The  court  says,  p^e  476 : 

'*  *We  think  the  insrtrument  of  June,  1878,  operated  as  an  as- 
sent by  the  association  to  tjie  appointment  of  the  plaintiff  as 
beneficiary  of  the  fund  which  should  become  payable  on  the 
death  of  Robert  Story,  and  entitled  her,  upon  his  death,  in  the 
absence  of  any  other  or  different  appointment,  to  demand  and 
receive  it.  It  may  be  true  that  the  by-law,  which  prescribes  the 
obligation  and  duty  of  the  association  on  the  death  of  a  member, 
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contemplated  a  payment  to  the  person  who  should  be  the  lawful 
widow  of  a  deceased  member.  But  this  was  not  a  limitation  of 
the  power  of  the  company  so  as  to  prevent  it  from  recognizing 
as  the  beneficiary  a  person  who  might  be  designated  by  the 
member  as  holding  to  him  the  relation  of  wife.  Such  designa- 
tion made  during  the  lifetime  of  the  member  and  assented  to  by 
the  company,  until  changed  by  the  mutual  agreement  was  re- 
pudiated by  one  of  the  parties  thereto,  was  binding.  The  non- 
disclosure by  Story  of  the  prior  marriage  was  not  a  fraud  upon 
the  association.  The  plaintiff  for  sixteen  years  lived  with  Story, 
making  the  plaintiff  the  beneficiary.  Nor  did  the  appropriation 
of  the  fund  for  her  benefit  contravene  the  policy  or  objects  of 
the  association.  The  plaintiff  for  sixteen  years  lived  with  Story, 
believing  herself  to  be  his  lawful  wife.  They  had  children  de- 
pendent upon  them  for  support.  It  was  a  ease  where  it  was  the 
duty  of  Story  to  provide  for  them  and  the  provision  he  made 
through  this  insurance  was  in  entire  accord  with  the  objects  of 
the  defendant's  organization.' 

**In  Supreme  Tent  of  K.  0.  M,  v.  McAllister,  132  Mich.,  69 
(92  N.  W.  Rep.,  770),  decided  by  the  Supreme  Court  of  Mich- 
igan, Clara  Baker,  believinpr  herself  divorced  from  her  husband, 
married  William  McAllister,  with  whom  she  lived  as  his  wife, 
until  his  death.  During  the  continuance  of  this  relation,  and 
in  1890,  a  death  certificate  was  issued  by  him,  payable  to  his 
wife  Clara.  Upon  his  death  the  fund  was  claimed  by  her  and 
the  decedent's  mother,  who  alleged  that  there  had  been  no  di- 
vorce, and  that  the  marriage  of  her  son  to  Clara  was  void.  The 
court  says,  page  771 : 

**  'The  validity  of  a  marriage  does  not  depend  upon  the  good 
faith  of  the  parties  entering  into  it.  Both  parties  must  b^  com- 
pe1:ent  to  contract.  Unless  both  are  single,  their  marriage  is 
void,  however  innocently  they  may  have  entered  into  that  rela- 
tion. It  is  not  necessary  to  cite  authorities  to  this  proposition. 
But  this  rigid  rule  has  not  been  applied  in  insurance  policies  of 
the  mutual  benefit  associations,  now  so  common,  where  the 
partii^  have  acted  in  good  faith.' 

**The  court  follows  the  decision  rendered  in  Stt/ry  v.  Benefit 
Assn..  supra;  also  Supreme  Lodge  v.  Hutchinson,  6  Tnd,  App., 
399  (33  N.  E.  Rep.,  816),  and  distinguishes  Keener  v.  Grand 
Lodge,  38  Mo.  App.,  543. 

**The  court  further  says,  page  772: 

*'  *  Though  she  may  have  failed  to  show  a  valid  divorce,  we 
think  it  not  contrary  to  public  policy  to  permit  these  mutual 
benefit  associations  to  issue  policies  in  favor  of  those  occupying 
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such  a  relation,  in  the  honest  belief  that  they  are  husband  and 
wife.' 

**The  decision  rendered  in  the  case  of  Bolton  v.  Bolton.  73 
Me.,  299,  I  do  not  regard  as  pertinent,  for  the  reason  that  the 
contract  was  to  pay  the  widow  of  the  assured,  who  was  not  des- 
ignated by  name. 

**In  the  case  under  consideration,  it  is  not  alleged  that  the 
plaintiff,  at  the  time  she  entered  into  the  marriage  with  the  said 
Charles  E.  Starr,  had  any  kowledge  of  his  previous  marriage 
with  the  cross-petitioner,  and  therefore  it  can  not  be  said  that 
their  relations  were  illicit  or  licentious,  or  that  they  became  so 
when  she  discovered  the  facts. 

**By  reason  of  the  authorities  above  cited  I  am  of  the  opinion 
that  the  plaintiff  is  entitled  to  the  fund  and  that  the  demurrer 
must  be  sustained." 

To  this  ojpinion  I  will  add  somewhat,  chiefly  on  points  not  dis- 
cussed by  Judge  Tyler. 

It  may  be  observed  from  the  mere  reading  of  these  by-laws 
that  it  is  provided  by  Section  174  that  only  persons  bearing 
certain  relationships  to  the  insured  may  be  beneficiaries.  That, 
obviously,  is  so  that  this  insurance  may  not  be  carried  on  as  a 
mere  matter  of  speculation,  which  would  be  against  public  pol- 
icy— as  some  lines  of  insurance  have  been  carried  on,  for  in- 
stance such  as  has  been  known  as  ** graveyard  insurance."  It  is 
so  that  provision  may  be  made  for  those  in  whom  the  insured  has 
a  real  interest,  and  those  who  are  dependent  upon  him,  and  who 
have  a  real  interest  in  his  life. 

The  following  section,  175,  provides  that  **In  the  event  of  the 
death  of  the  beneficiary  or  beneficiaries  named  in  the  certificate 
of  membership  before  the  decease  of  such  member,  if  no  other 
designation  be  made,  the  benefits  shall  be  paid  first  to  the  wid- 
ow" then  to  the  children,  and  so  on  down.  We  think  then»  can 
be  no  question  but  what  the  person  that  the  insured  desired  to 
have  received  this  insurance  was  the  plaintiff,  Clara  E.  Starr, 
the  so-called  second  wife.  She  is  named  as  the  beneficiary.  It 
is  not  insurance  running  to  his  wife,  but  it  is  insurance  running 
to  Clara  E.  Starr  described  in  the  certificate  as  "bearing  the 
relationship  to  him  of  wife,"  and  that,  we  take  it,  was  merely  his 
method  of  description  of  the  person.    The  person  intended  by 
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the  insured  was  the  woman  he  was  living  with  as  his  wife  at  the 
time  he  took  out  this  insurance,  and  not  the  cross-petitioner,  the 
abandoned  wife.  It  turned  out  that  this  Clara  E.  Starr  was  not 
his  lawful  wife.  She  appears  to  have  been  innocent  of  all  knowl- 
edge of  the  fact  that  he  had  an  undivorced  wife  living,  until  a 
few  years  before  this  insurance  was  taken  out,  and  after  she  had 
been  living  with  him  for  upwards  of  twelve  years.  Technically 
the  relationship  was  bigamous,  illicit  and  immoral  in  the  case 
of  the  man,  but  so  far  as  she  was  concerned  it  was  not  so — it 
was  all  right  and  proper. 

It  is  said  that  when  she  discovered  that  she  was  not  his  true 
and  lawful  wife,  good  behavior  on  her  part,  proper  respect  for 
the  laws  of  the  country,  religion  and  morality,  i-equired  of  her 
that  she  take  measures  to  sever  the  relation — she  should  have 
quit  living  with  him.  We  have  presented  here  only  the  bare 
bones  of  the  situation — we  have  not  the  evidence  before  us.  We 
do  not  know  what  all  the  circumstances  were  or  might  have  been. 
So  far  as  appears,  this  first  wife  was  entirely  content  with  the 
severance  of  the  relations  of  herself  and  her  husband,  and  so 
far  as  she  was  concerned,  she  may  have  been  entirely  content 
with  his  living  with  this  other  woman,  and  there  may  have  been 
circumstances  of  their  lives  and  situation  that  would  have  made 
it  a  great  hardship  for  her  to  have  at  that  period  undertaken  to 
break  up  the  relation  that  she  had  entered  into  in  this  way. 
While  under  the  criminal  law  she  might  thereafter  have  been 
guilty  of  living  with  the  man  in  a  state  of  adultery  and  it  would 
be  fair  to  describe  the  relationshij)  as  illicit — knowingly  so— 
yet  in  the  construction  of  these  rules  of  beneficial  orders  the  law 
of  life  insurance  upon  the  subject  is  more  tolerant  of  such  con- 
ditions than  the  criminal  law^  and  the  judge  of  the  court  below 
cited  a  number  of  cases  in  which  persons  not  the  lawful  wives 
but  made  beneficiaries  as  such  were  allowed  to  avail  themselves 
of  the  benefits  of  this  form  of  insurance ;  though  we  find  no  case 
in  which  it  is  shown  that  the  person  occupying  that  position 
was  aware  that  she  was  not  the  true  and  lawful  wife. 

But,  even  if  not  the  true  and  lawful  wife,  even  if  the  descrip- 
tion of  Clara  E.  Starr  as  a  person  bearing  the  relationship  to  him 
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of  wife  may  not  be  accurate,  may  not  be  true,  yet  he  was  au- 
thorized, as  we  find  under  the  laws  of  the  state  of  Michigan,  to 
insure  himself  for  the  benfit  of  dependents;  and  it  may  well  be 
so  far  as  anything  appears  in  these  pleadings,  that  she  actually 
and  legally  occupied  the  relationship  to  him  of  a  dependent,  and 
would  therefore  be  entitled  to  this  insurance  under  such  de- 
scription. The  person  who  is  to  take,  being  made  certain  by  the 
certificate,  the  matter  of  description  is  not  so  material,  provided 
she  comes  within  one  of  the  classes  on  whose  behalf  he  was 
authorized  under  the  laws  of  Michigan  to  take  out  insurance. 

Now  it  seems  to  us  that  there  is  another  reason  why  it  may  be 
said  that  there  is  no  error  of.  which  Sarah  Styre  may  rightfully 
complain,  even  though  Clara  E.  Starr  may  not  be  entitled  to 
this  money.  It  seems  to  us  entirely  clear  that  in  any  event 
Sarah  Styre  could  not  recover  this  money;  that  she  has  no  in- 
terest in  it;  that  if  it  did  not  go  to  Clara  E.  Starr  it  would  not 
go  to  her.  To  test  her  right  we  must  look  at  the  situation  as  it 
would  be  if  she  were  undertaking  to  enforce  payment  of  this 
policy  to  her  by  the  insurer,  and  as  if  Clara  E.  Starr  were  not 
here  to  controvert  her  claim  at  all;  or  as  if  the  insurer  had 
paid  the  claim  to  Clara  E.  Starr  without  taking  Sarah  Styre 
into  consideration,  and  then  Sarah  Styre  should  come  in  and 
assert  her  claim.  And  we  can  not  see  that  under  the  laws  and 
rules  of  the  association  as  we  have  them  before  us  here  in  these 
pleadings,  Sarah  Styre  is  entitled  to  any  of  this  fund.  She  is 
not  named  or  described  as  a  beneficiary;  she  is  not  the  person 
intended. 

But  it  is  urged  that  if  the  money  may  not  be  lawfully  paid 
to  Clara  E.  Starr,  then  there  is  a  failure  to  designate  a  bene- 
ficiary to  whom  the  money  may  be  lawfully  paid,  and  that  in 
that  event  it  should  go  to  the  other  persons  having  this  insur- 
able interest,  in  the  order  named  in  the  rule,  to-wit,  to  the  wife, 
the  children,  dependents,  father,  mother,  sisters,  etc.  We  find 
no  provision  in  the  certificate  of  the  association  or  in  any  stat- 
ute governing  the  matter,  to  the  effect  that  if  the  insured  fails 
to  designate  a  beneficiary,  or  if  the  beneficiary  named  is  not 
qualified  to  take  (that  is,  the  one  named  and  designated  by  the 
insurer  as  occupying  a  certain  relation,  dot^s  not  occupy  such  a 
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relation)  the  insurance  shall  then  insure  to  the  benefit  of  the 
widow  or  to  the  heirs  or  the  estate,  or  to  some  other  person. 
The  rules  provide  for  such  a  devolution  only  in  the  event  of  the 
death  of  the  beneficiary  named  by  the  member  occurring  before 
the  decease  of  such  member,  and  we  know  of  no  rule  or  author- 
ity for  saying  that  the  failure  to  designate  a  person  as  bene- 
ficiary, or  the  designation  of  a  person  not  qualified  to  take, 
shall  amount  to  the  same  thing  in  law  as  death  of  the  named 
beneficiary,  in  the  lifetime  of  the  insured. 

The  rights  of  the  parties  are  contractual;  they  depend  upon 
the  contract,  and  the  order  has  not  promised  by  this  certificate 
that  if  no  person  shall  be  named  -as  beneficiary,  or  if  the  person 
named  shall  be  disqualified  to  take,  the  benefit  shall  go  to  cer- 
tain other  persons ;  and  we  know  of  no  statute  of  Michigan  pro- 
viding, and  no  rule  of  law  to  the  effect  that  the  policy  shall  re- 
ceive that  construction  or  shall  be  enforced  in  ^hat  manner.  Our 
view  of  the  matter  is,  that  if  it  should  turn  out  that  there  is 
no  person  authorized  to  take,  the  insurance  would  lapse  and  the 
fund  would  go  back  to  the  insurance  company. 

Sarah  Styre  has  no  claim  that  she  may  enforce  in  opposition 
to  the  claim  of  Clara  E.  Starr  and  has  no  standing  to  oppose 
payment  to  the  latter  on  grounds  of  morality  or  public  policy. 
She  does  not  represent  the  state  or  the  general  public  in  this 
matter.  Neither  do  we  find  that  there  is  such  an  objection  on 
the  ground  of  morality  or  public  policy  to  the  payment  of  this 
insurance  to  Clara  E.  Starr  as  should  move  the  court  to  in- 
terfere sua  spo^ite  and  prevent  such  payment. 

It  is  suggested  in  the  brief  of  plaintiff  in  error  that  there  are 
certain  authorities  in  Michigan  holding  that  where  there  is  no 
beneficiary  named  in  the  certificate  qualified  to  take,  the  fund 
goes  to  the  heirs.  It  appears  that  in  the  case  of  Wolf  v.  Orand 
Lodge,  102  Mich.,  23,  34  (60  N.  W.  Rep.,  445),  it  is  stated  that 
it  was  so  held  in  the  case  of  Michigan  Mut.  Ben.  Assn,  v.  Rolfe, 
76  Mich.,  146  (42  N.  W.  Rep.,  1094) ;  but  on  looking  at  the  ease 
last  mentioned  we  find  that  there  the  policy  provided  that  the 
fund  was  to  go  first  to  the  wife,  and  second,  to  the  heirs,  and  so 
on.    That  is  the  construction  put  upon  it  by  the  court. 
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The  heirs  are  designated  as  the  persons  to  whom  it  shall  go 
in  the  event  that  the  wife  does  not  survive  to  take  the  insur- 
ance, and  the  question  raised  and  controverted  there  was 
whether  by  the  heirs  named  in  the  certificate,  was  meant  those 
of  the  beneficiary  (the  wife),  or  the  heirs  of  the  insured:  and 
the  court  held  that  it  meant  the  heirs  of  the  insured;  and  one 
reason  given  was,  that  the  heirs  of  the  beneficiary  would  not  be 
qualified  to  take  under  the  laws  of  the  state;  that  under  the 
rules  of  the  order  they  could  not  have  been  insured  unless  they 
sustained  certain  relations  to  the  insured,  and  in  that  case  they 
did  not;  and  it  was  said  that  the  beneficiary  named  had  no 
vested  interest  in  the  insurance  until  after  the  death  of  the 
insured,  and  as  she  died  before  the  insured  died,  having  no 
vested  interest,  nothing  would  devolve  from  her  upon  her  heirs. 
This  case  of  Wolf  v.  Grcmd  Lodge,  supra,  though  it  arose  in 
Michigan  was  controlled  largely  by  the  laws  of  Illinois,  and 
it  was  held  in  that  case  that  the  person  claiming  that  fund  was 
entitled  to  have  it,  and  it  was  given  to  such  person  because  she 
was  designated  to  receive  it;  and  it  seems  that  under  the  stat- 
utes of  Illinois  she  might  take  it  although  not  of  any  of  the 
classes  named  as  beneficiaries  in  the  rules  of  the  association, 
because  the  statute  of  Illinois  permitted  one  of  hen  class  to 
take,  and  the  rules  of  the  association  would  not  be  permitted  to 
defeat  the  policy  of  the  statute.  That  was  the  real  question  in- 
volved in  that  case. 

We  hold,  therefore,  with  the  court  of  common  pleas,  that 
this  plaintifif  was  entitled  to  receive  this  fund,  that  is,  as  be- 
tween her  and  the  cross-petitioner.  What  her  rights  might 
have  been  had  the  insurance  company  undertaken  to  defend 
against  her  claim,  we  are  not  called  upon  to  say;  what  her 
rights  might  have  been  if  some  one  representing  the  state  should 
intervene  we  are  not  called  upon  to  say.  We  simply  say  that 
Sarah  Styre  is  not  in  a  position  to  intervene  to  prevent  the  pay- 
ment of  this  fund  to  the  plaintiff;  we  hold  with  the  common 
pleas  court  upon  the  ground  that  the  judge  has  stated,  and 
upon  the  further  ground  that  Sarah  Styre  had  no  right  and  no 
standing  to  intervene  to  prevent  the  payment  of  the  money  to 
the  plaintiff.    The  judgment  of  the  court  of  common  pleas  is  af- 
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firmed.    The  question  of  costs  has  been  overlooked  and  we  will 
have  to  take  that  subject  up  another  time. 

Kohn  &  Northup,  for  plaintiff. 

M.  D,  Merrick,  J.  C.  Jones,  and  0.  W.  Nelson,  for  defendants. 


ISSUES  IN  A  WILL  CONTEST. 

[Circuit  Court  of  Huron  County.] 

William  E.  Moore  et  al  v.  Willlvm  Caldwell  et  al. 

Decided,  October,  1904. 

Wills— Mental  Capacity  of  Testator— When  a  Delusion  Does  not  Affect 
Testamentary  Capacity — Value  of  Testimony  of  Experts  and  of 
Laymen — Declaration  of  a  Beneficiary — Faithfulness  of  a  Bene- 
ficiary—Examination of  Witnesses. 

1.  It  is  not  necessary  that  one  about  to  make  a  will  should  be  pos- 

sessed of  his  maximum  strength  of  mind,  or  the  degree  of  mental 
strength  necessary  to  make  a  contract;  but  he  should  be  able  to 
remember  his  property,  and  the  proper  objects  of  his  bounty,  and 
to  make  a  testamentary  disposition  of  his  property  without  sug- 
gestion. 

2.  A  delusion  on  the  part  of  a  testator  does  not  constitute  mental  in- 

capacity unless  it  is  an  insane  delusion,  and  in  determining 
whether  a  testator  was  suffering  from  such  a  delusion  at  the  time 
he  made  his  will,  the  testimony  offered  on  the  subject  should  be 
considered  by  the  jury,  that  of  experts  not  being  allowed  to  out- 
weigh absolutely  that  of  laymen  who  had  known  the  testator  for 
years,  and  had  business  transactions  with  him,  and  frequently 
met  and  conversed  with  him. 

3.  An  expert  can  not  be  asked  whether  the  testator  was  capable  of 

making  such  a  will  as  good  reason  and  a  normal  condition  of 
mind  would  require,  and  previous  declarations  of  beneficiaries  not 
on  the  stand  for  the  purpose  of  impeachment  are  not  a  proper 
subject  of  cross-examination. 

4.  Evidence  of  the  faithfulness  of  a  beneficiary  to  the  testator  is  com- 

petent in  a  will  contest,  because  of  the  bearing  which  it  has  upon 
the  question  of  the  reasonableness  of  the  will  as  executed. 

5.  Where  a  witness  is  called  by  the  defendant  in  a  will  contest  to 

give  his  opinion  in  chief  as  to  the  mental  capacity  of  the  tes- 
tator, no  right  exists  in  favor  of  the  plaintiff  to  cross-examine 
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him  upon  the  facU  and  grounds  upon  which  hU  opinion  is  based, 
until  after  the  conclusion  of  the  examination  in  chief. 

Hull,  J. ;  Parker,  J.,  and  Haynes,  J.,  concur. 

Error  to  Huron  Common  Pleas  Court. 

This  action  was  brought  in  the  court  below  to  contest  the 
will  of  James  A.  Moore,  late  of  this  county  who  died  in  the 
year  1900.  It  was  tried  to  the  court  and  jury,  and  the  jury 
returned  a  verdict  in  favor  of  the  defendants,  finding  that  the 
paper  writing  in  question  was  the  will  of  James  A.  Moore.  The 
motion  for  a  new  trial  was  overruled  and  judgment  entered 
upon  the  verdict  and  it  was  to  reverse  this  judgment  that  a 
petition  in  error  was  filed  in  this  court. 

The  record  is  very  voluminous,  containing  some  1,500  pages. 
We  have  given  it  suflBcient  examination  to  familiarize  ourselves 
with  the  testimony.  We  have  specially  examined  the  testimony 
of  plaintiffs  in  error,  the  testimony  of  experts  called  by  them 
and  the  testimony  of  other  witnesses  called  by  them.  We  have 
also  examined  the  testimony  offered  by  the  defendants  suf- 
ficiently to  gather  the  full  import  thereof. 

There  was  no  substantial  dispute  in  the  argument  of  the 
case  as  to  what  the  testimony  was— that  is,  the  general  trend 
of  it. 

Several  physicians  were  called  by  the  plaintiffs  and  none,  or 
but  one,  on  the  part  of  the  defendants,  and  he  did  not  claim  to 
be  an  expert  upon  the  subject  of  mental  diseases.  The  evidence 
of  experts  upon  hypothetical  questions  put  to  them  by  counsel 
for  plaintiffs  was  that,  in  their  judgment,  at  the  time  the  will 
was  made  James  A.  Moore  was  of  unsound  mind.  Other  wit- 
nesses who  were  not  called  as  experts  testified  substantially 
that  in  their  judgment,  from  what  they  could  observe,  he  was 
of  unsound  mind. 

The  defendants  only  called  one  physician.  Doctor  Garber, 
who  had  been  Mr.  Moore's  physician  in  the  latter  months  of 
his  life.  He  testified  that,  in  his  opinion,  Mr.  Moore  was  of 
sound  mind  at  the  time  the  will  was  made. 

A  large  number  of  lay  witnesses  were  called  by  the  defend- 
ants— some  twenty  or  twenty-five,  who  had  known  Mr.  Moore, 
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many  of  them,  for  a  great  many  years,  fifteen,  twenty,  twenty- 
five  and  thirty  years,  and  the  most  of  them  lived  in  the  village 
of  Plymouth  where  Mr.  Moore  resided  for  many  years,  and 
at  the  time  of  his  death — and  these  witnesses  testified  in  behalf 
of  the  defendants,  stating  the  facts  upon  which  they,  based  their 
opinion,  that  in  their  judgment  Mr.  Moore  was  of  sound  mind 
at  and  about  the  time  the  will  was  made. 

An  important  question  in  the  case,  as  in  most  will  cases,  is 
as  to  whether  or  not  the  verdict  was  sustained  by  the  evidence, 
or  whether  it  was  against  the  evidence. 

The  plaintiffs  claim  that  Mr.  Moore  was  of  unsound  mind  and 
of  insufficient  capacity — mental  capacity — to  make  a  will  at 
the  time  this  paper  was  executed.  They  also  claim  in  their  pe- 
tition that  the  will  was  brought  about  by  undue  influence,  but 
this  was  abandoned  at  the  trial.  It  was  probably  not  necessary 
to  plead  the  ground  upon  which  a  will  was  asked  to  be  set  aside. 
The  question  is,  whether  it  was  the  will  of  the  testator  or  not. 
But  the  claim  as  to  undue  influence  was  formally  abandoned 
so  that  it  left  only  the  claim  of  mental  incapacity,  and  that 
claim  of  the  plaintiffs,  according  to  the  argument  and  the 
testimony  in  the  case,  was  based  upon  the  claim  that  he  was  suf- 
fering, at  the  time  he'  made  the  will  and  had  been  for  some  time 
prior  thereto,  from  an  insane  delusion  in  regard  to  his  wife,  who 
was  living  at  the  time  the  will  was  made,  in  1900,  but  who  died 
two  or  three  days  before  Mr.  Moore  died,  she  having  died  on 
Saturday  and  Mr.  Moore  on  the  following  Monday. 

This  alleged  insane  delusion  concerning  his  wife,  as  claimed, 
was  a  false  belief  on  his  part,  a  belief  not  sustained  by  any 
facts,  that  she  was  guilty  of  unfaithfulness  and  of  improper 
conduct  with  other  men — flirting  with  other  men  and  conduct- 
ing herself  in  an  improper  manner  toward  them,  he  believing 
that  she  was  guilty  of  infidelity — and  it  is  claimed  that  this  in- 
fluenced him  in  making  his  will  to  such  an  extent  that  the  paper 
was  not  his  will,  but  was  the  product  of  this  delusion. 

As  I  before  stated,  the  first  and  most  important  question  in 
the  case  is,  whether  the  verdict  was  sustained  by  the  evidence. 
We  will  not  attempt  to  go  into  the  testimony  in  detail. 
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The  members  of  the  household,  a  sister  of  Mr.  Moore's  wife 
and  a  niece,  Nellie  Wilcox,  and  some  others  testified  to 
conduct  on  the  part  of  Mr.  Moore,  showing  these  suspicions  of 
his  wife,  or  this  belief  that  she  was  untrue  to  him,  and  various 
instances  and  circumstances  are  testified  to  tending:  to  show 
things  which  it  is  claimed  he  said  when  men  passed  the  house, 
or  when  men  and  boys  came  to  the  house;  many  instances  are 
testified  to  by  witnesses  tending  to  show  that  he  had  these  sus- 
picions of  his  wife. 

He  gave  his  wife,  by  the  will,  the  use  of  all  his  real  estate 
during  her  life,  so  long  as  she  remained  his  widow — all  the  real 
estate  except  eighty  acres  of  land  that  he  gave  to  William  Cald- 
well, there  being  some  two  hundred  and  forty  acres  all  together 
— and  besides  he  gave  her  the  use  of  several  thousand  dol- 
lars worth  of  personal  property,  some  of  it  being  in  money,  the 
proceeds  of  life  insurance  policies,  so  that  she  could  use  it.  if 
necessary,  during  her  life;  and  he  gave  her  the  use  of  the  resi- 
dence in  Plymouth,  the  household  furniture  and  everything  ex- 
cept a  few  special  bequests  to  others.  He  gave  to  William  Cald- 
well, the  man  who  had  been  employed  by  him  upon  his  farm 
about  ten  years,  eighty  acres  of  land  absolutely,  he  to  select  that 
eighty  acres  from  the  two  hundred  and  forty;  and  he  made 
other  special  bequests— quite  a  number  of  them  disposing  of 
china,  stocks,  personal  property  of  various  kinds,  jewelry,  etc. 

Mr.  Moore  was  an  eccentric  man  and  had  been  to  some  extent 
for  many  years,  perhaps  all  his  life.  His  business  was  that  of 
an  insurance  adjuster  who  traveled  about  over  the  state.  He 
had  accumulated  property,  at  the  time  of  his  death,  to  the 
amount  of  about  $21,000.  He  came  in  contact  with  a  great 
many  people  as  an  insurance  adjuster. 

As  I  have  already  stated,  some  twenty  or  twenty-five  witnesses 
were  called  in  behalf  of  the  defendants  upon  this  question  of 
his  mental  capacity— many  old  ac(iuaintances,  men  who  had 
done  business  with  him  for  twenty-five  years,  some  even  longer 
than  that,  and  some  who  had  known  him  all  their  lives— who 
testified  to  his  conduct  with  them,  his  transactions  and  relations 
with  them,  and  basing  their  opinions  upon  the  facts,  as  stated 
by  them,  they  testified  that,  in  their  judgment,  at  the  time  the 


488       CIRCUIT  COURT  REPORTS-NEW  SERIES. 

Moore  et  al  v.  Caldwell  ct  al.  [Vol.  VI,  N.  S. 

will  was  made  and  prior  thereto,  he  was  of  sound  mind.  He 
was  irritable,  as  testified  to  by  many  witnesses  on  both  sides, 
and  peculiar,  and  sometimes  seemed  to  be  under  the  impression 
that  he  was  liable  to  get  poor,  and  might  go  to  the  poorhouse. 
That  is  a  feeling  which  some  people  have  as  they  grow  old  who, 
are  not  insane  or  of  unsound  mind. 

He  had  three  strokes  of  paralysis,  or  rather  apopletic  strokes, 
The  last  one  was  about  a  year  and  a  half  before  the  will  was 
made  and  from  that  he  never  recovered  physically  and  perhaps, 
in  fact,  he  never  did  have  the  strength  of  mind  that  he  had  had 
before.  His  mental  powers  were  somewhat  weakened  by  this 
stroke,  or  by  these  strokes;  there  is  no  question  about  that.  He 
was  not  as  quick  mentally  as  he  had  been  before;  but  he  con- 
tinued to  do  business  to  some  extent  and  to  act  for  the  insurance 
companies  for  quite  a  time  after  these  strokes,  but  finally,  on 
account  of  his  infirmities  he  was  **laid  off,''  as  it  was  said, 
upon  a  salary  of  $100  per  month,  where  formerly  he  had  been 
getting  $300  per  month.  It  was  after  this  stroke  or  these 
strokes,  when  his  powers  of  body  and  mind  had  been  some- 
what impaired,  and  his  earning  capacity  had  been  lessened, 
only  earning  $100  per  month  where  he  had  been  earning  $300 
per  month,  and  it  appeared  as  though  his  time  for  accumulating 
property  had  passed — I  say  it  was  then — ^that  this  feeling  on 
his  part,  that  he  might  get  poor  some  time,  or  go  to  the  poor- 
house,  especially  manifested  itself;  and  it  is  said  that  from  be- 
ing very  careful  and  particular  in  his  dress,  he  became  careless 
as  to  what  he  wore.  It  may  be  said,  however,  that  he,  having 
reached  this  condition  in  health  and  being  of  this  peculiar 
temperament,  it  might  have  occurred  to  him  that  there  was 
a  probability  of  his  becoming  poor  before  his  death,  and  being 
in  this  state  of  health,  he  naturally  would  not  be  so  particular 
as  to  his  dress  and  things  of  that  character,  as  he  was  before. 

We  shall  not  undertake  to  go  into  the  testimony  upon  that 
subject  in  detail.  These  changes  were  noticed  in  him,  but  he 
continued  to  meet  his  friends  and  acquaintances  and  to  do 
business  with  them,  paid  all  his  bills  by  checks  and  so  far  as 
disclosed  by  the  record,  never  made  an  error  in  a  check  that  he 
issued. 
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He  was  sometimes  very  irritable,  almost  violent  perhaps,  and 
became  very  angry  at  his  niece,  Nellie  Wilcox,  finally  ordering 
her  out  of  the  house.  He  disapproved,  it  seems,  of  a  young  man 
who  showed  her  attention  about  that  time. 

The  will  was  made  in  March,  1890,  and  was  drawn  by  Hon. 
W.  W.  Skiles,  an  attorney  of  Shelby,  who  had  known  Mr. 
Moore  for  some  time  but  was  not  very  intimately  acquainted 
with  him.  Moore  came  to  Skiles'  office  and  told  him  how  he 
wanted  to  dispose  of  his  property.  He  seemed  to  remember  his 
property  fully — the  various  pieces  of  his  property.  He  had 
stock  and  other  personal  property  and  he  remembered  his  rela- 
tives and  his  friends  to  whom  he  wished  to  give  his  property. 
He  made  some  slight  errors  in  the  names  of  some  of  his  rela- 
tives. 

The  will  was  drawn  up  without  any  suggestion  on  the  part 
of  any  one  except  by  Mr.  Moore  himself.  It  was  dictated  to  a 
stenographer  in  his  presence  and  then  drawn  oflf  on  a  type- 
writer and  read  to  him  again,  and  he  pronounced  himself  sat- 
isfied with  it  in  every  respect,  and  he  thereupon  executed  it, 
signed  it,  and  it  was  witnessed. 

Taking  all  the  testimony  together — I  have  not  undertaken 
to  discuss  or  refer  to  all  of  it — it  is  our  judgment  that  the  find- 
ing of  the  jury  in  favor  of  this  will  was  not  and  can  not  be  said 
to  be  against  the  weight  of  the  evidence. 

It  is  said  that  the  testimony  of  the  defendants  did  not  reach 
the  real  issue  in  the  case,  whether  he  was  possessed  of  this  de- 
lusion as  to  his  wife ;  but  after  all,  the  question  in  the  case  was 
whether  he  had  mental  capacity  to  make  this  will,  and  although 
he  may  have  had  this  belief  as  to  his  wife,  even  if  it  was  un- 
founded, unless  it  was  an  insane  delusion,  it  would  not  consti- 
tute mental  incapacity,  and  the  jury  were  warranted  in  finding 
from  this  evidence,  whatever  there  was  of  that,  that  it  did  not 
constitute  an  insane  or  fixed  delusion.  He  may  have  been  mis- 
taken about  it.  There  is  no  evidence  here  that  his  wife  was  not 
a  pure  woman.  He  may  have  been  led  to  believe  these  things 
from  some  things  he  had  seen  or  heard  or  suspicioned  and  his 
belief  based  upon  these  things.  He  may  have  been  entirely 
mistaken  about  it  as  he  undoubtedly  was,  and  yet,  not  insane 
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or  suffering  from  delusion;  and  the  jury  may  have  found  and 
properly  so  that,  whatever  this  belief  was,  it  did  not  influence 
him  in  making  this  will,  or  influence  him  in  the  provisions  that 
were  made  for  his  wife.  She  was  his  second  wife.  He  had  been 
married  once  before.  He  had  no  children  by  her.  There  had 
been  a  good  deal  of  trouble.  She  had  twice  brought  suit  against 
him,  once  for  alimony  and  once  for  divorce  and  alimony  and  he 
had  been  bitter  toward  her. 

It  was  a  natural  desire  on  his  part  that  his  property,  which 
he  had  accumulated  himself,  in  the  end  should  go  to  the  mem- 
bers of  his  own  family;  but  when  he  came  to  make  his  will,  he 
gave  his  wife  a  life  estate  of  the  property  the  real  estate  and 
the  personal  property  as  far  as  it  was  necessary  for  her  to  use 
it  for  her  miantenance  and  support.  He  provided  for  her  quite 
bountifully  under  all  the  circumstances,  giving  her  the  use  of 
160  acres  of  land  and  the  use  of  this  personal  property  and  the 
home  in  Plymouth  so  long  as  she  remained  his  widow,  besides 
leaving  $3,000  in  life  insurance. 

It  was  not  an  unnatural  desire  on  his  part  that  the  property 
which  he  had  accumulated  should  go  to  the  benefit  of  some  man 
that  she  might  thereafter  marry.  So  we  say,  taking  all  these 
things  into  consideration,  the  fact  that  he  had  had  these 
troubles  with  his  wife  and  all  these  things  that  I  have  men- 
tioned, the  jury  would  be  warranted  in  finding  that,  whatever 
his  belief  or  suspicion  was  as  to  his  wife,  whether  founded  or 
unfounded,  it  did  not  influence  him  in  making  this  will  to  such 
an  extent  that  it  should  be  set  aside,  on  that  ground;  and  the 
testimony  of  all  these  people  who  had  known  Moore  this  great 
length  of  time  and  had  been  so  intimate  with  him,  was  that  in 
their  judgment  he  was  perfectly  sane  and  competent  to  trans- 
act business.  That  testimony  must  be  considered  also  upon 
the  question  of  this  alleged  delusion  which  it  is  said  he  had- 

All  the  testimony  that  was  offered  upon  the  subject  of  his 
mental  capacity  both  by  the  defendants  and  by  the  plaintiffs, 
must  be  considered  in  determining  whether  or  not  at  the  time 
he  made  his  will  he  was  of  sound  mind  and  whether  he  was  suf- 
fering from  any  insane  delusion  that  induced  him  to  make  and 
sign  a  paper  that  was  not  in  fact  his  will. 
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No  medical  experts  were  called  by  the  defendants,  their  wit- 
ness, Doctor  Garber,  making  no  claim  to  be  an  expert.  The  testi- 
mony of  experts  goes  to  the  jury  to  be  considered  by  them  as 
any  other  testimony,  and  although  the  defendants  had  no  ex- 
perts, it  can  not  be  said  that  the  testimony  of  the  expert  wit- 
nesses called  by  the  plaintiff  should  outweigh  absolutely  the  testi- 
mony of  the  lay  witnesses  called  by  the  defendants;  in  fact,  the 
testimony  of  lay  witnesses,  of  sound  common  sense,  practical 
business  men  and  neighbors  who  saw  this  man  from  day  to  day 
on  the  streets,  in  their  houses  and  in  all  the  walks  of  life,  who 
talked  with  him  and  observed  his  conduct,  in  our  judgment, 
is  entitled  to  as  great  consideration  as  the  testimony  of  experts 
who  never  saw  him  and  knew  nothing  of  him  except  as  stated 
in  hypothetical  questions. 

As  is  often  said  in  the  books,  it  is  not  necessary  for  a  man 
to  make  a  will  to  be  as  strong  in  mind  and  body  as  he  ever 
was;  in  fact,  as  is  often  said,  it  is  not  necessary  for  him  to  have 
that  strength  of  mind  required  in  making  a  contract:  but  he 
must  have  sufficient  mental  capacity  to  remember  his  property 
and  the  proper  objects  of  his  bounty,  and  without  suggestion 
to  make  a  testamentary  disposition  of  it. 

It  seems  to  us  that  Colonel  Moore  clearly  had  such  mental 
capacity  at  the  time  he  made  this  will, 

Mr.  Skiles  who  drew  the  will,  who  is  now  dead,  but  whose 
testimony  is  in  the  record,  was  not  intimate  with  him;  was  not 
familiar  with  his  property  or  with  Mr.  Moore \s  relatives;  so, 
without  suggestion,  as  I  have  said,  from  Mr.  Skiles  or  any  one 
else,  Mr.  Moore  gave  to  Mr.  Skiles,  who  drew  the  will,  all  of  its 
details. 

He  had  said  to  many,  or  to  some  at  least,  before  the  will  was 
made,  how  he  intended  to  dispose  of  his  property  to  some  ex- 
tent; that  he  did  not  intend  to  give  any  of  his  property  to 
Nellie  Wilcox.  He  had  said  to  many  that  he  intended  to  re- 
ward liberally  William  Caldwell,  who  had  been  a  trusted  and 
tried  friend  and  a  faithful  employe  on  his  farm.  He  told 
others,  after  the  will  was  made,  that  he  had  given  property  to 
Caldwell  and  none  to  Nellie  Wilcox,  and  he  told  others  that 
he  had  given  a  ring  mentioned  in  the  will  to  a  man  in  Dayton 
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and  why  he  gave  it.  In  speaking  of  Nellie  Wilcox,  he  stated 
why  he  gave  her  nothing.  He  had  evidently  planned  and  pur- 
posed this  will  before  it  was  drawn,  and  knew  what  disposition 
he  had  made  of  his  property  in  the  will  and  stated  it  to  others, 
showing  that  he  understood  what  he  had  done. 

It  was  a  question  for  the  jury  under  this  evidence,  whether 
the  testator  had  suflScient  capacity  to  make  a  will  at  the  time  it 
was  made,  and  an  investigation  of  this  kind  usually  takes  in, 
as  in  this  case,  his  whole  life,  and  the  jury  considering  all  the 
testimony,  find  whether  or  not  the  paper  is  his  will,  and  we 
think  in  this  case  that  the  finding  of  the  jury  was  unquestion- 
ably correct. 

It  is  complained  by  plaintiffs  in  error  that  they  were  not 
given  the  right  to  cross-examine  lay  witnesses  called  by  the 
defendants  before  they  gave  their  opinions  as  to  Colonel 
Moore's  mental  capacity;  that  is,  they  were  not  permitted  to 
cross-examine  them  upon  the  facts  and  grounds  upon  which 
they  based  their  opinion,  but  the  court  permitted  counsel  for 
defendants  to  examine  the  witnesses  in  full  and  ask  their  opin- 
ions as  to  Moore's  mental  condition,  and  then  they  were  turned 
over  to  counsel  for  plaintiffs  for  cross-examination.  In  this,  we 
think,  there  was  no  error.  Some  authorities  are  cited  by  plaintiffs 
in  error  tending  to  support  their  proposition;  but  we  think  the 
great  weight  of  authority  is  against  it  and  the  best  reasoning 
is  against  it.  It  is  not  only  in  cases  where  mental  capacity  is 
involved,  but  there  are  many  cases  of  opinion,  evidence  and 
matters  of  reputation.  We  have  never,  in  practice,  known  of  a 
party  being  permitted  as  a  matter  of  right  to  cross-examine 
along  this  line,  before  a  witness  has  finished  his  testimony  in 
chief.  In  matters  of  value,  opinions  are  often  asked,  and  when 
the  foundation  is  laid  an  opinion  is  permitted  to  be  given,  and 
then  the  other  side  is  permitted  to  cross-examine  the  witness. 

Wo  think  it  would  lead  to  confusion  and  an  undue  prolonga- 
tion of  a  trial  to  permit  a  cross-examination  of  this  character, 
of  witnesses  of  this  kind.  Where  there  is  a  question  as  to  the 
competency  of  a  witness  or  whether  the  matter  is  privileged, 
such  as  the  evidence  of  a  physician,  or  a  lawyer  or  priest,  or 
whether  a  conversation  occurred  between  husband  and  wife  in 
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the  presence  of  third  parties,  cross-examination  is  permitted  be- 
fore the  testimony  of  such  a  witness  upon  the  real  question  is 
admitted.  But  it  has  never  been  the  practice,  to  our  knowledge, 
to  permit  this  when  an  opinion  is  about  to  be  offered,  as  in 
cases  of  this  character. 

There  is  a  long  line  of  exceptions  in  the  record  on  this  point. 
It  is  claimed  that  in  one  or  two  instances,  lay  witnesses  were 
permitted  to  give  their  opinion  as  to  Mr.  Moore's  soundness  or 
unsoundness  of  mind  without  stating  the  facts  upon  which  they 
based  that  opinion.  Pages  572  and  730  of  the  record  are  re- 
ferred to,  but  upon  examination  we  think  those  witnesses  very 
largely  stated  the  facts,  before  they  were  asked  to  give  their 
opinion  based  upon  those  facts.  But  there  were  interruptions 
due  to  objections  and  arguments,  and  finally  the  question  was 
renewed  simply  by  asking  the  witnesses  to  state  his  opinion, 
but  it  was  understood,  of  course,  that  the  opinion  was  based 
upon  the  facts  already  stated,  and  there  was  no  error  in  the 
action  of  the  court. 

Testimony  as  to  the  faithfulness  and  fidelity  of  William  Cald- 
well to  the  testator  was  objected  to  and  admitted  over  the  ob- 
jections. In  our  judgment,  this  was  proper  testimony  in  this 
case,  as  will  cases  are  tried.  This  is  the  question  always,  as 
bearing  upon  the  validity  of  the  instrument :  Is  the  will  reason- 
able; was  it  such  a  will  as  the  testator  would  have  drawn  had 
he  been  in  sound  mind?  Caldwell  was  one  of  the  main  bene- 
ficiaries under  the  will,  and  it  was  proper  to  account  for  this 
that  it  might  not  appear  unreasonable  and  a  fraud.  The  will 
itself  now,  as  in  Hamlet's  time,  is  to  a  great  extent  **the  thing.'' 

As  I  have  said,  Caldwell  was  given  eighty  acres  of  land,  and 
it  w$is  sought  to  show  his  relations  with  Colonel  Moore— that 
Colonel  Moore  liked  him;  that  Caldwell  had  been  faithful  to 
him  upon  the  farm  and  in  all  their  relations,  etc. — as  bearing 
upon  the  reasonableness  of  the  will  and  the  condition  of  Mr. 
Moore's  mind  at  the  time  the  will  was  made.  In  our  judgment 
this  testimony  was  admissible.  If  Caldwell  had  been  an  enemy 
or  an  entire  stranger  to  Moore,  and  no  reason  had  existed  why 
he  should  give  him  any  of  his  property,  it  would  have  been 
perfectly  proper  for  th^  plaintiffs  to  have  shown  these  things, 
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and  we  think  this  testimony  in  behalf  of  the  defendants  to  sus- 
tain the  will  was  entirely  admissible. 

A  question  put  to  Doctor  Van  Norman  by  plaintiffs  in  his 
deposition  was  ruled  out.  It  appears  on  page  89  of  the  record. 
We  think  it  was  properly  excluded.  The  question  was  asked 
Doctor  Van  Norman,  whether  in  his  judgment  Colonel  Moore 
was  in  a  condition  to  make  such  a  will  as  good  reason  and  a  nor- 
mal condition  of  mind  required.  A  long  hypothetical  question 
is  put  to  him  which  cites  many  facts,  and  he  was  asked  this 
question  I  have  stated. 

In  our  judgment,  it  was  not  proper  to  ask  the  doctor  whether 
Moore  w^as  in  a  condition  to  make  such  a  will  as  good  reason  and 
a  normal  condition  of  mind  required.  It  came  too  near  asking 
the  witness  whether  in  his  iudgment  Colonel  Moore  was  com- 
petent to  make  this  will,  which  was  a  question  for  the  jury. 

William  Caldwell  was  placed  upon  the  witness  stand  by  the 
plaintiffs  for  cross-examination  and  was  the  first  witness  called 
in  the  ease.  It  appears  from  the  record  that  in  one  of  the  ali- 
mony cases  brought  by  Mrs.  ^loore  against  her  husband,  aflS- 
davits  had  been  filed  on  the  part  of  Colonel  Moore  to  the  effect 
that  he  was  not  in  good  mental  and  physical  condition  for  the 
purpose  of  showing  that  he  was  not  capable  of  earning  money, 
and  among  these  affidavits  was  that  of  Caldwell,  and  counsel 
for  plaintiffs  read  to  Caldwell  paragraphs  from  his  affidavit, 
he  being  then  on  the  witness  stand  for  the  purpose  of  cross- 
examination,  and  asked  him  whether  that  was  true,  or  whether 
he  made  affidavit  to  that,  and  he  said  he  did;  then  he  was  asked 
whether  that  was  true.  This  was  excluded.  He  was  asked  many 
questions  along  that  line,  and  finally  counsel  for  plaintiffs  asked 
Caldwell  the  direct  questions  bearing  upon  the  subject-matter 
of  the  affidavit.  Was  he  in  feeble  mental  condition  at  such 
time,  etc.,  and  those  questions  were  permitted  to  be  answered 
by  the  court. 

We  are  of  the  opinion  that  all  the  plaintiffs  were  entitled  to 
was  finally  admitted  by  the  court ;  we  are  of  the  opinion  that  it 
was  not  proper  to  ask  this  witness  if  he  did  not  say  that  in  his 
affidavit — if  he  did  not  say  such  and  such  things  in  his  affidavit 
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— and  then  follow  it  up  with  the  question,  **Is  that  true?"  He 
was  not  being  asked  these  questions  for  the  purpose  of  impeach- 
ment; he  had  not  yet  been  upon  the  witness  stand,  and  it  added 
nothing  to  the  testimony  that  he  had  made  affidavit  upon  these 
subjects.  The  question  was  not  whether  the  things  he  made 
affidavit  to  were  true  or  not,  but  he  could  be  asked  the  direct 
question  as  to  the  facts  which  was  asked  by  counsel  and  the  tes- 
timony admitted  by  the  court. 

As  I  have  already  stated,  all  that  counsel  was  entitled  to, 
Caldwell  answered  of  these  questions,  and  he  did  not  attempt 
to  dodge,  as  far  as  we  can  discover,  the  effect  of  the  testimony. 
He  seems  to  have  been  a  frank  witness.  We  think  there  was 
no  error  in  refusing  to  permit  the  examination  upon  the  affi- 
davit. 

Then  Caldwell  was  asked  whether  he  had  not  made  a  state- 
ment to  a  man  by  the  name  of  Waite,  that  Moore  was  crazy, 
and  this  was  refused  by  the  court,  and  we  think  properly  so. 
He  was  not  on  the  stand  for  the  purpose  of  impeachment. 

There  were  other  beneficiaries  under  the  will,  and  Caldwell's 
declarations  out  of  court  could  not  bind  other  legatees  or  dev- 
isees under  the  will,  and  that  class  of  testimony,  it  has  been 
held,  is  not  admissible  in  will  contests.  The  question  was  be- 
fore this  court  in  Boush  v.  Wensely  15  C.  C,  133,  and  discussed 
in  the  opinion  delivered  by  Judge  Parker. 

Wills  can  not  be  set  aside  by  the  admissions  of  different 
beneficiaries  under  the  will.  There  might  be  legatees  with  only 
a  small  interest,  and  it  is  very  clear  that  it  would  be  improper 
to  admit  their  declarations  out  of  court  against  another  bene- 
ficiary under  the  will  who  might  have  a  much  larger  interest. 
Of  course,  a  man's  interest  does  not  affect  a  rule  of  law,  and  I 
only  speak  of  this  to  show  what  the  admission  of  such  testimony 
might  lead  to.    We  think  the  action  of  the  court  was  correct. 

There  are  some  other  questions  made  upon  the  admission  and 
exclusion  of  evidence  which  we  shall  not  especially  refer  to.  In 
our  judgment,  there  were  no  prejudicial  errors  committed  by 
the  court  in  the  admission  or  exclusion  of  evidence  during  the 
trial  of  the  case,  which  extended  over  a  period  of  some  fifteen 
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days.  No  exceptions  were  taken  to  the  charge.  The  judgment 
of  the  court  of  common  pleas  will  be  affirmed. 

O.  C.  Pinney  and  A.  V.  Andrews,  for  plaintiffs  in  error. 

Skiles,  Oreen  &  SkUes  and  /.  R,  McKnight,  for  defendants 
in  error. 


LKASE  EXECUTED  BY  GUARDIAN. 

[Circuit  Court  of  Hamilton  County.] 

The  Globe  Soap  Company  v.  Louisville  &  Nashville  Rail- 
road Company. 

Decided,  July  28,  1905. 

Guardian  and  Ward — Power  of  Guardian  to  Lease — With  Privilege  of 
Renewal — Pleading — In  Buit  Involving  Validity  of  Lease — Sections 
6295  and  629G. 

1.  In  a  suit  to  establish  the  validity  of  a  lease  executed  by  a  guardian, 

the  petition  should  show  by  what  authority  the  guardian  acted, 
and  that  the  persons  for  whom  he  acted  were  disqualified  by  in- 
fancy,  imbecility  or  otherwise. 

2.  A  covenant  by  a  guardian  to  renew  a  lease  for  a  second  term  is  in 

excess  of  the  power  granted  by  Section  6295,  and  ia  void. 

3.  An4  to  bring  the  lease  within  the  provisions  of  Section  6296,  the 

petition  should  contain  averments  showing  requisite  conditions 
and  the  authority  of  the  court. 

GiFFEN,  tT. ;  Jelke,  J.,  concurs ;  Swing,  J.,  dissents. 

This  ease  was  submitted  upon  a  general  demurrer  to  the  pe- 
tition and  involves  the  validity  of  a  lease  executed  by  Fan- 
nie J.  Dickson,  Caroline  T.  Dickson,  David  J.  Dickson  and 
Fannie  J.  Dickson,  guardian  of  Charles  F.  and  Paul  R.  Dick- 
son, heirs  at  law  of  Charles  T.  Dickson,  deceased. 

It  does  not  appear  by  what  authority  the  guardian  acted, 
nor  whether  she  was  the  guardian  of  the  estate  of  Charles  P. 
and  Paul  R.  Dickson,  nor  does  it  appear  that  the  two  persons 
for  whom  she  acted  were  disqualified  by  infancy,  imbecility, 
or  otherwise.  The  petition,  therefore,  fails  to  show  any  author- 
ity in  the  so-called  guardian  for  the  execution  of  a  lease,  and  in 
the  absence  of  such  authority,  her  act  would  be  a  nullity. 
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The  demurrer  was  argued  however,  not  upon  the  ground  that 
the  guardian  was  without  authority  to  act,  but  that  in  execut- 
ing the  power  conferred  upon  her  by  statute  she  exceeded  such 
power. 

Section  6295,  Revised  Statutes,  provides  as  follows: 

'*A  guardian  of  the  person  and  estate  or  of  the  estate  only, 
of  any  minor,  may  lease  the  real  estate  of  his  ward  for  any 
term  not  exceeding  three  years,  and  not  extending  beyond  the 
minority." 

The  lease  in  this  case  was  for  a  period  of  three  years,  to- 
gether with  an  option  for  **a  further  term  of  two  and  one- 
half  years,  three  years,  and  three  years,  making  in  all  a  re- 
newal of  eight  and  one-half  years." 

It  will  be  observed  that  the  wards  themselves  do  not  sigcn  the 
lease,  and  the  question  whether  they  could  ratify  an  act  done 
under  disability,  after  such  disability  has  been  removed,  does 
not  arise  in  this  case,  and  the  only  question  is  whether  the 
guardian  as  such  had  authority  to  make  a  lease  for  a  longer 
period  than  three  years,  or  what  amounts  to  the  same  thing, 
make  a  covenant  to  renew  for  a  term  of  years  after  the  three 
year  lease  expired. 

As  appears  from  the  briefs  of  counsel,  the  authorities  are  not 
uniform  on  the  question  here  presented,  but  we  think  it  comes 
within  the  principle  announced  in  the  case  of  The  Commission' 
ers  of  Knox  County  v.  Nichols,  14  0.  S.,  260,  the  fourth  prop- 
osition of  the  syllabus  being  as  follows: 

'*  Where  a  power  created  by  statute  has  been  fully  executed 
and  something  not  authorized  by  the  statute  has  been  added, 
but  which  is  clearly  distinguishable  from  the  rightful  execu- 
tion, the  execution  of  the  power  is  good  so  far  as  authorized 
by  the  statute,  and  void  only  as  to  the  excess." 

In  this  case,  the  power  to  execute  a  lease  for  three  years  has 
been  fully  executed,  the  term  having  expired  on  December  31, 
1904,  but  the  covenant  to  renew  the  lease  for  a  term  of  years 
is  in  excess  of  the  power  granted  by  the  statute,  and  is  there- 
fore void. 

It  is  contended,  however,  that  the  lease  mciy  have  been  exe- 
cuted under  Section  6296,  which  permits  a  guardian  **to  lease 
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the  real  estate  of  his  ward  for  any  term  not  exceeding  fifteen 
years  whenever  the  court  appointing  him  shall,  on  his  applica- 
tion, find  that  snch  lease  would  be  to  the  advantage  of  the 
ward/'  etc.,  but  in  order  to  bring  it  within  this  section,  the 
petition  should  contain  the  necessary  averments  showing  the 
requisite  conditions  and  the  authority  of  the  court 

We  are  of  the  opinion  that  the  demurrer  should  be  sustained 
upon  both  of  the  grounds  above  stated. 

Kittredge  &  Wilby  and  H,  L.  Oordon,  for  plaintiff. 

Ellis  G.  Kinkead  and  H.  Kenneth  Rogers,  for  defendant. 


PEST  HOUSES  OUTSIDE  MUNICIPAL  LIMITS. 

[Circuit  Court  of  Mahoning  County.] 

Trustees  op  Youngstown  Township  et  al  v.  City  op  Youngs- 
town ET  Ali. 

! 
Decided,  October,  1903.  I 

Pest-Houae — Distinguished    from    Permanent    Quarantine    BstahUsh' 
ment — Located  Near  Public  Road  and  School  House — Not  a  Nui- 
sance, When — Erection  of  New  Building  may  he  Enjoined,  Whem  \ 
— Specific  Acts  when  a  Menace  to  the  Community  may  he  Abated. 

1.  A  small-pox  hospital,  established  under  72  O.  L.,  77.  as  long  ago  as 

1878,  by  a  municipality,  within  the  township  but  outside  of  its  own  . 

corporate  limits,  at  a  distance  of  250  feet  back  from  a  public  high-  ' 

way,  will  not  be  abated  as  a  nuisance,  although  a  large  township 
school  house  has  since  been  erected  on  the  highway  opposite  hos- 
pital lot,  and  dwellings  have  also  been  built  adjacent  thereto.  j 

2.  But  the  erection  of  an   additional  building  directly  opposite  the 

school  house,  and  within  fifty  feet  of  the  highway  upon  which  the 
hospital  lot  abuts,  will  be  enjoined  as  a  public  nuisance  where  the 
purpose  is  to  use  said  building  for  hospital  purposes. 

3.  Such  specific  acts  as  the  throwing  of  refuse  from  the  table  and  i 

kitchen  of  the  hospital  at  such  points  in  the  open  as  to  be  acces- 
sible to  the  dogs  and  cats  of  the  neighborhood,  and  the  permitting 
of  nurses  and  convalescents  to  walk  upon  the  highway  opposite 
the  school  house,  may  be  restrained  as  a  public  nuiaance. 
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Laubie,  J.;  Cook,  J.,  and  Burrows,  J.,  concur. 

Appeal  from  court  of  common  pleas. 

This  case  is  brought  for  the  purpose  of  abating  an  alleged 
nuisance— a  pest-house— which  the  city  of  Youngstown  estab- 
lished outside  of  the  municipality  and  within  the  limits  of  the 
township;  and  in  addition  thereto  plaintiff  asks  for  an  in- 
junction to  restrain  the  city  and  its  board  from  erecting  upon 
the  premises  in  question  an  additional  pest-house. 

So  far  as  the  first  proposition  is  concerned,  it  appears  from 
the  evidence  that  the  city  obtained  this  lot  and  building  for  a 
pest-house,  or  small-pox  hospital,  and  not  as  a  mere  quarantine, 
and  established  the  same  and  obtained  the  deed  therefor  in 
1878.  At  that  time  the  statute  of  the  state  (act  of  March  23, 
1875,  72  0.  L.,  77)  authorized  municipalities  to  establish  pest- 
houses  either  inside  or  outside  of  the  limits  of  the  municipality 
without  any  restrictions  whatever.  Counsel  for  defendants 
called  our  attention  to  a  subsequent  act  that  placed  some  re- 
strictions upon  the  power  of  a  municipality.  But  as  that  act 
does  not  relate  to  pest-houses  or  small-pox  hospitals,  but  only 
to  permanent  quarantine  establishments,  we  think  it  has  no  ap- 
plication to  this  case. 

This  property  was  obtained  for  the  purpose  stated,  and  the 
pest-house  is  nearly  300  feet  back  from  the  highway  and  was 
established  before  the  neighborhood  was  in  anywise  thickly  pop- 
ulated, and  before  the  location  of  the  school-house  that  was 
erected  by  the  township  on  the  opposite  side  of  the  road.  It  is 
immaterial  whether  the  township  trustees  had  actual  notice  of 
this  or  not.  They  were  bound  to  take  notice  of  it,  and  therefore 
must  be  considered  as  having  erected  their  school-house  with 
notice  that  on  the  opposite  side  of  the  road,  on  the  lot  referred 
to,  the  city  had  established  a  pesthouse,  authorized  by  law,  and 
they  can  not,  at  this  late  day,  ask  to  have  that  pest-house 
abolished  as  a  nuisance. 

The  fact  that  refuse  of  table  and  kitchen  was  deposited  where 
dogs  and  cats  of  the  neighborhood  could  reach  it,  and  that  nurses 
and  convalescents  were  permitted  to  promenade  such  high- 
way occasionally,  would  not  be  ground  sufficient  to  authorize 
the  abatement  of  the  pest-house  itself  as  a  nuisance,  as  such 
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acts  could  be  restrained  by  injunction,  upon  proper  application. 

This  does  not,  however,  deprive  the  plaintiffs  of  the  right  to 
have  the  city  enjoined  from  erecting  the  building  which  it 
threatens  now  to  locate  upon  the  lot. 

By  the  answer  of  the  defendants,  they  claim  a  right  to  build 
this  addition  or  separate  building,  and  allege  that  they  are  go- 
ing to  do  it,  and  erect  it  within  fifty  feet  of  the  highway  direct- 
ly opposite  to  the  school-house  in  question,  where  the  school 
children  of  this  township  attend  school. 

So  far  as  this  proposition  is  concerned  we  think  that  it  would 
be  highly  dangerous  to  the  neighborhood  and  to  the  people  liv- 
ing in  the  township  and  the  children  attending  school  at  this 
place,  to  permit  this  building  to  be  erected  so  near  to  this  high- 
way and  the  school-house  in  question. 

We  look  at  this  as  a  separate  and  distinct  proposition  from 
the  first,  wherein  the  plaintiffs  seek  to  prevent  the  city  from 
using  the  old  building  at  the  rear  end  of  the  lot  for  the  purpose 
specified.  We  say  that  while  the  plaintiffs  can  not  have  the 
pest-house  as  maintained  in  the  old  building  abolished  as  a 
nuisance,  yet  it  would  be  an  insufferable  nuisance  to  permit  the 
city  to  erect  a  building  for  the  purpose  designated,  w^ithin  fifty 
feet  of  a  very  extensively  traveled  highway  and  much  nearer 
such  school-house  and  dwellings  which  have  been  erected  during 
the  years  when  the  pest-house  was  not  maintained,  and  for 
these  reasons  the  injunction,  so  far  as  the  erection  of  this  build- 
ing is  concerned,  is  granted,  and  the  order  made  as  asked  for  in 
the  petition. 

We  think  because  the  city  did  obtain  the  present  building  and 
establish  therein  and  maintained,  whenever  required,  a  pest- 
house  or  hospital  for  small-pox  patients,  that  this  did  not  give 
the  city  a  right  to  erect  on  the  same  lands  another  building  for 
a  pest-house  so  near  the  highway  as  to  be  dangerous  to  the  pub- 
lic, against  the  protest  of  the  township  trustees. 

The  order,  therefore,  will  be  that  the  city  shall  be  enjoined 
from  attempting  in  any  way  to  erect  a  building  on  the  site  pro- 
posed, and  the  order  will  be  made,  as  I  have  said,  in  conformity 
with  the  prayer  of  the  petition  in  this  respect,  and  at  the  cost 
of  the  city  of  Youngstown. 
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LEASE  or  LAND  UNDEK  A  CITY  BRIDGE. 

[Circuit  Court  of  Lucas  County.] 

RiCARD  Boiler  &  Engine  Co.  v.  Toledo. 

Decided,  June  13,  1903. 

Municipalities — Title  of,  to  Land — Supporting  a  City  Bridge — Right  to 
Lease. 

Land  under  a  city  bridge,  which  is  owned  by  the  city,  and  is  used  as 
a  support  for  the  bridge,  and  is  not  adapted  to  use  as  a  street  or 
highway,  and  has  never  been  so  used,  can  not  be  regarded  as  a  pub- 
lic street,  and  the  city  may  lease  it  for  any  purpose  not  incon- 
sistent with  its  use  as  a  support  for  the  bridge. 

Haynes,  J. ;  Hull,  J.,  and  Parker,  J.,  concur. 

An  action  was  brought  in  the  Court  of  Common  Pleas  of 
Lucas  County  for  the  purpose  of  enjoining  the  city  of  Toledo 
from  signing  a  certain  lease  or  causing  to  be  executed  certain 
leases  to  certain  parties  of  certain  real  estate  upon  Water  street, 
it  being  that  portion  of  the  real  estate  used,  in  part  at  least, 
for  the  abutments  of  a  bridge  extending  across  the  river  at 
Cherry  street.  A  motion  was  interposed  to  dissolve  a  temporary 
injunction  which  had  ben  granted,  and,  upon  hearing,  the  court 
directed  a  dissolution  of  the  injunction.  Thereupon  the  parties 
arranged  that  the  court  pass  upon  the  entire  question  and  take 
an  appeal,  which  was  done,  and  no  actual  trial  having  taken 
place,  the  case  was  submitted  to  the  court  upon  affidavits.  The 
case  has  been  heard  here  upon  this  appeal. 

The  bridge  across  the  river  at  Cherry  ^reet  rests  at  the 
westerly  end  of  it  upon  parts  of  two  lots,  which  lots  extended 
from  Water  street  to  the  river,  and  being  about  100  feet  in 
width,  the  bridge  being  at  that  point  about  twenty  feet  above 
Water  street.  In  order  to  support  the  bridge  two  abutments  have 
been  erected,  one  situated  near  the  line  of  Water  street  on  the 
southerly  side,  and  the  other  within  the  water  line  of  the  river 
or  a  little  within  the  river,  extending  nearly  across  the  lot, 
and  there  is  at  either  end  a  small  space  of  ground,  or  perhaps 
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five  or  six  feet,  which  the  abutments  do  not  cover.  Cherry 
street,  which  originally  came  down  by  an  incline  to  Water  street, 
was  filled  in  by  the  city  to  the  same  height  as  the  bridge  (about 
twenty  feet) and  an  abutment,  built  on  the  northerly  side  of 
Water  street  and  within  Cherry  street,  was  built  in  to  the  proper 
height  and  full  width.  The  approach  was  built  over  this  piece 
of  ground;  completely  covers  it  and  covers  to  a  large  extent 
this  property.  The  city,  conceiving  that  some  revenue  might 
be  derived  from  a  lease  of  this  property,  had  advertised  to  lease 
this  portion  of  the  lot  (it  really  being  a  portion  of  the  bridge) 
and  bids  were  made.  After  the  first  bid  was  made  and  after 
the  time  had  elapsed  it  is  claimed  that  the  Ricard  Boiler  &  En- 
gine Company  offered  another  bid.  Thereupon  the  city  rejected 
all  bids  and  advertised  again,  and  other  parties  bid,  and  after 
the  time  had  elapsed  for  the  filing  of  bids,  and  perhaps  after 
some  bids  had  been  opened,  the  Ricard  Boiler  &  Engine  Com- 
pany made  another  bid,  but  the  city  refused  to  accept  or  recog- 
nize their  bid,  and  awarded  the  lease  to  another  party,  and  it  is 
the  execution  of  this  lease  that  the  plaintiff  seeks  to  enjoin. 

It  seems,  in  the  history  of  this  bridge,  that  some  time  in  1870, 
or  perhaps  a  little  earlier,  a  private  company  had  built  this 
bridge  across  the  Maumee  river  and  had  purchased  the  land  in 
question  for  the  approach  to  the  bridge  and  sustaining  the  north- 
erly end  of  it.  That  bridge  was  a  toll  bridge*  and  was  run  by 
a  private  company  who  owned  it.  Subsequently,  it  is  said  an 
act  was  passed  by  the  Legislature  authorizing  the  city  to  buy 
this  bridge,  and  it  was  in  fact  purchased  by  the  city  of  the  com- 
pany and  it  was,  by  proper  deeds,  duly  executed  by  the  corpora- 
tion, deeded  to  the  city  to  be  an  open,  public  bridge.  It  was 
opened  and  used  in  that  way  for  some  little  time— perhaps  three 
or  four  years,  if  not  more— when,  in  the  year  1882  or  1883,  the 
bridfro  was  carried  away  and  swept  out  by  the  flood,  and  there- 
upon the  present  structure  was  erected  in  the  manner  and  form 
in  which  I  have  stated. 

Now  it  is  claimed  that  this  piece  of  land  is  to  be  considered 
a  street ;  that  persons  have  been  in  the  habit  of  going  from  Water 
street  across  the  lot,  adjoining  to  the  Ricard  property,  or,  be- 
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ginning  at  the  other  end,  if  you  choose,  to  the  docks  and  boat 
landings,  or  to  the  boats  that  might  be  moored  at  the  foot  of  the 
street.  It  will  be  observed  that  there  is  no  dock  there  of  the  city 
because  the  abutment  fills  up  a  large  amount  of  the  space,  and 
there  is  no  dock  at  either  end  of  it;  any  docks  which  are  there 
are  private  docks  upon  land  next  to  this  property.  The  testi- 
mony shows  that  the  Ricard  company  had  driven  in  there  under 
the  bridge  with  coal  and  had  erected  coal  bins  there  and  were 
in  the  habit  of  taking  in  perhaps  a  carload  of  coal  and  storing 
it  there  for  the  use  of  the  manufacturing  establishment  of  the 
plaintiff,  that  being  built  upon  the  property  adjoining  the  prop- 
erty in  controversy,  the  southerly  side  of  their  buildings  being 
upon  the  line,  or  nearly  upon  the  line  of  the  two  properties. 
The  plaintiff  company  has  a  door  upon  the  southerly  side, 
which  opens  out  upon  this  lot  under  the  bridge,  and  they  have 
been  in  the  habit  of  storing  boilers  and  other  things  there  (their 
business  being  boiler  making),  and  it  is  said  that  they  have  in 
some  instances  repaired  boilers,  and  there  are  water-closets 
there  used  by  the  employes  of  that  company,  which  are  situated 
on  these  lots  and  upon  the  water's  edge.  It  is  said  that  they 
have  been  putting  in  from  time  to  time  earth  and  filled  in  there 
and  the  lot  has  been  filled  in  so  that  they  can  use  it,  and  plaint- 
iff claims  that  they  have  expended  perhaps  several  hundred 
dollars  upon  that. 

Another  claim  of  the  plaintiff  is,  that  by  reason  of  this  use 
of  this  part  of  this  lot  and  by  reason  of  the  situation  of  the  ad- 
joining property  this  is  in  fact  a  public  street  and  that  they  have 
e^  riight  to  use  it  as  a  public  tetreet.  My  colleagues  viadted  -the 
property  and  viewed  it  and  evidence  has  been  taken  here  as  to  the 
situation  of  the  property,  and  it  seems  to  us  very  clear  that  in 
no  sense  can  this  be  said  to  be  a  public  street.  The  simple  use 
of  this  property  and  the  only  use  of  it,  so  far  as  the  property 
is  concerned,  is  that  it  is  used  for  the  purpose  of  sustaining 
and  supporting  the  abutments  of  the  bridge  and  supporting 
the  bridge  itself;  all  the  public  highway  there  is  is  along  the 
bridge  over  the  property,  and  the  city  has  never  in  any  manner 
invited  the  public  to  use  this  property  as  a  public  highway  and 
there  is  nothing  that  could  be  reached  by  the  public  in  passing 
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from  Water  street  down  to  the  water  except  as  they  passed 
along  the  side  and  stepped  ont  onto  the  adjoining  property. 
We  do  not  think  the  city  has  assumed  any  responsibility  in  re- 
gard to  the  duty  of  keeping  it  open  or  in  repair  underneath 
this  bridge  so  that  people  could  pass  along  there,  and  we  do  not 
think  the  city  would  be  liable  if  a  person  should  be  injured  under 
this  bridge  or  stumble  upon  these  various  articles  that  have  been 
stored  there  by  the  Ricard  company.  The  city  has  never  rec- 
ognized it  as  a  street,  and,  in  our  judgment,  the  very  use  to 
which  it  is  put  forbids  the  assumption  that  it  is  a  street^  or  the 
finding  or  holding  that  it  is  a  public  street.  We  think  very 
clearly  that  the  city  has  a  rights  if  it  chooses,  to  lease  this  prop- 
erty for  purposes  not  inconsistent  with  the  use  of  the  property 
for  the  support,  upholding  and  maintaining  of  the  bridge,  and 
we  presume  that  in  any  lease  that  is  made  upon  it  and  executed, 
that  any  rights  would  be  reserved  to  the  city  to  enter  upon  the 
property  for  the  purpose  of  maintaining,  repairing  or  extend- 
ing the  bridge,  and  even  if  provision  of  that  kind  was  not  made, 
it  would  be  very  clear  to  us  that  no  rights  would  be  conveyed 
to  the  lessee  against  the  city  itself  which  would  prevent  it 
from  using  the  property  for  the  purposes  for  which  it  was  pur- 
chased, and  the  lease  must  be  made  to  the  lessee  subject  to  the 
rights  of  the  city,  but  they  could  use  it  for  storage  purposes 
or  purposes  of  that  nature,  if  the  city  sees  fit  to  do  so,  and  we  see 
no  reason  why  it  should  not  do  so.  IndeeHi,  the  statute  seems 
to  give  to  the  city  the  right  to  lease  real  estate  and  it  seems  to 
us  that  this  kind  of  real  estate  may  be  properly  leased  for  this 
purpose. 

With  this  view  of  the  case,  the  plaintiff's  petition  will  be 
dismissed  and  the  injunction  will  be  refused. 

C.  F,  Watts  and  Southard  &  Southard,  for  plaintiff. 

M.  R,  Brailey  and  Chas.  K.  Friedman,  for  defendant. 
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CAR  SERVICE  RULES. 

[Circuit  Court  of  Summit  County.] 

The  Thomas  Phillips  Company  v.  The  Erie  Railroad  Com- 
pany. 

Decided,  April,  1905. 

Railways— Reasonable  Demurrage  May  be  Charged  for  Detention  of 
Cars — Carrier  May  Refuse  to  Deliver  Cars  on  Siding — Until  De- 
murrage in  Arrears  is  Paid — What  Constitutes  a  Defense  in  Law 
— To  a  Suit  to  Compel  Carrier  to  Deliver  Cars  on  Private  Siding 
of  Consignee. 

1.  A  common  carrier  may  make  a  reasonable  charge  for  demurrage 

upon  the  failure  of  the  consignee  to  remove  freight  from  its  cars 
within  a  reasonable  time. 

2.  A  common  carrier  of  freight  is  Justified  in  refusing  to  deliver  cars 

of  freight  upon  the  private  siding  of  the  consignee  until  he  pays 
the  demurrage  charged  for  the  unreasonable  detention  of  former 
cars  placed  upon  his  siding. 

3.  In  an  action,  by  the  consignee  of  freight  to  compel  a  common  car- 

rier to  deliver  cars  of  freight  upon  his  private  siding,  an  answer 
alleging  that  the  consignee  positively  refused  to  recognize  certain 
rules  imposing  a  reasonable  charge  for  demurrage  upon  cars  un- 
reasonably detained  for  unloading,  and  reserving  the  right  to  the 
carrier  to  refuse  to  deliver  subsequent  cars  until  all  demurrage 
in  arrears  was  paid,  that  consignee  deliberately  detained  cars, 
thereby  depriving  the  carrier  of  their  use,  in  addition  to  refusing 
to  pay  reasonable  demurrage  charges,  and  denying  his  obligation 
to  pay  anything  for  the  detention  of  the  cars,  states  a  defense 
entitling  the  carrier  to  a  hearing  upon  the  issues  joined. 

Winch,  J. ;  Marvin,  J.,  and  Henry,  J.,  concur. 
-    Appeal  from  the  Court  of  Common  Pleas  of  Summit  County. 

Plaintiff  brought  its  action  against  the  railroad  company, 
praying  tlhat  the  latter  be  ordered  and  directed  to  immediately 
deliver  upon  the  plaintiff's  switch  certain  cars  consigned  to 
plaintiff  and  laden  with  merchandise  belonging  to  it,  and  that 
the  railroad  company  be  further  ordered  and  directed  to  receive 
from  certain  other  railroads  and  at  once  deliver  upon  said 
switch  such  further  cars  consigned  to  plaintiff  as  might  in 
the  future  arrive,  either  upon  such  other  railroads,  or  its  own. 
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By  an  amended  and  supplemental  petition,  plaintiff  asks  dam- 
ages alleged  to  ihave  been  occasioned  by  the  railroad  company's 
delay  in  delivering  said  described  cars  upon  said  switch. 

The  railroad  company,  by  its  amended  answer,  admits  its 
refusal  to  set  certain  cars  upon  plaintiff's  switch,  which  cars,  I 

it  alleges,  it  placed  upon  a  public  side-track  and  notified  plaint-  ' 

iff  that  they  were  there  for  its  benefit.    It  then  pleads  certain 
car  service  rules  as  follows : 

''Defendant  further  says  that  prior  to  October  1,  1902,  in* 
order  to  secure  the  speedy  unloading  and  return  of  cars  and  to 
avoid  detention  thereof  by  shippers  and  consignees,  it  made  and 
adopted,  and  througth  the  Cleveland  Car  Service  Association,  of  i 

which  it  was  and  is  a  member,  promulgated  rules  providing, 
among  other  things,  that  a  charge  of  one  dollar  per  day  or 
fraction  of  a  day  would  be  made  for  delay  to  or  storage  in  cars 
on  all  cars  containing  property  shipped  at  car-load  rates  for 
any  time  beyond  the  so-called  free  time  elapsing  after  sfuch  cars 
should  be  placed  for  unloading,  and  before  the  same  should  be 
unloaded,  Sundays  and  legal  holidays  not  being  counted  in  the 
computation  of  the  time  elapsing,  and  the  free  time  being 
ninety-six  hours  for  cars  containing  coal  and  coke,  and  forty- 
eight  hours  for  cars  containing  other  commodities.  By  said  j 
rules  it  is  also  provided,  in  substance,  that  when  oars  are  ordered 
to  a  private  siding  for  unloading,  and  the  party  so  ordering  them  i 
is  delinquent  in  the  payment  of  car  service  charges,  defendant's 
agent  should  decline  to  place  cars  on  such-  private  siding  until 
such  delinquency  should  be  made  good,  and  should  thereupon 
notify  the  party  using  such  private  siding  that  his  freight  would 
be  delivered  or  received  only  upon  the  defendant's  public  team 
track  until  such  delinqnency  should  be  made  good. 

"Said  rules  were  in  force  continually  from  a  date  prior  to 
October  1,  1902,  to  and  since  the  commencement  of  this  action, 
and  of  them  plaintiff,  during  such  entire  period,  had  full  notice 
and  knowledge,  and  defendant  says  that  said  rules  and  said 
charges  are  reasonable,  and  other  railroad  companies,  and  rail- 
road companies  generally,  have  adopted  and  enforced  the  same  j 
rules  or  rules  of  like  character. 

**  Defendant  further  says  that  all  the  shipments  mentioned 
in  the  petition  herein,  and  ordinary  shipments  of  goods  to  plaint- 
iff, other  than  of  coal  and  coke,  have  been  made  under  con- 
tracts, evidenced  by  the  bills  of  lading  under  which  said  ship- 
ments have  been  made  and  transported.  By  the  contracts  of 
shipment  and  bills  of  lading  it  has  been  provided  that  'The 
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delivering  carrier  may  make  a  reasonable  charge  per  day  for  the 
detention  of  any  car,  and  for  use  of  track  after  the  car  has  been 
held  forty-eight  hours  for  unloading,  and  may  add  such  charge 
to  all  other  charges  hereunder,  and  hold  said  property  subject  to 
a  lien  therefor,'  and  further  that  *  owner  or  consignee  shall  pay 
freight,  and  all  other  charges  accruing  on  said  property  before 
delivery. ' 

''Defendant  further  says  that  in  its  shipments  from  its  line 
of  road  to  said  private  track  occupied  and  used  by  plaintiff,  for 
some  time  prior  to  the  date  referred  to  in  the  petition,  when  said 
cars  were  detained,  the  plaintiff  had  detained  and  held  for  stor- 
age purposes  many  cars  of  the  defendant  delivered  on  said  spur- 
track  at  plaintiff's  plant,  and  during  the  month  of  November, 
1902,  plaintiff  detained  as  aforesaid  ten  cars,  an  aggregate  of 
ninety  days  over  and  above  the  free  time  allowed  by  the  rule. 
During  the  month  of  December  it  detained  six  cars,  an  aggregate 
of  thirty-nine  days  over  and  above  the  free  time  allowed  by  the 
rule.  During  the  month  of  January,  it  detained  eleven  ears  an 
aggregate  of  ninety-four  days  over  and  above  the  free  time  al- 
lowed by  the  rule.  Thut  the  reasonable  service  ciharges  for 
November  were  $90 ;  for  the  month  of  December  were  $39 ;  for 
the  month  of  January  $94,  and  although  defendant  had  often 
requested  plaintiff  to  pay  said  car  charges,  it  had  positively 
refused  to  pay  the  same  or  any  part  thereof. 

**The  defendant  further  says  that  in  addition  to  the  detention 
of  said  cars  above  recited,  for  a  long  time,  to-wit,  more  than  two 
years  prior  to  the  commencement  of  this  suit,  that  it  positively 
refused  to  recognize  the  rules  of  the  defendant  with  reference 
to  the  storage  of  the  cars  as  above  recited,  but  has  deliberately 
and  purposely  detained  cars,  depriving  the  defendant  of  their 
use,  and  plaintiff  in  addition  has  refused  to  pay  to  the  defendant 
the  reasonable  value  of  the  said  detention  of  cars,  has  denied  and 
denies  its  liability  and  obligation  to  pay  anything  to  the  defend- 
ant for  detention  of  cars. 

** Defendant  says  that  because  of  plaintiff's  refusal  to  recog- 
nize said  rules,  and  to  pay  any  car  service  charges,  it,  on  or 
about  January  16,  1903,  served  due  notice  upon  plaintiff  that 
it  would  deliver  no  more  freight  upon  said  plaintiff's  private 
track  after  January  21,  1903,  until  said  car  service  charges  for 
November,  1902,  were  paid,  and  on  January  26,  1903,  further 
notified  plaintiff  that  it  would  not  resume  deliveries  upon  said 
private  track  till  said  car  service  charges  for  December,  1902, 
were  also  paid;  and  said  car  service  charges  not  being  paid, 
defendant  refused  to  deliver  upon  said  private  siding  said  three 
ears  mentioned  in  the  petition,  but  it  placed  them  upon  its  regu- 
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lar  public  team  track  for  plaintiff  to  unload,  and  at  and  up  to 
the  time  of  beginning  this  suit,  plaintiff  was  free  to  unload  them 
there,  except  that  as  to  said  car  No.  80115  the  free  time  after 
such  placing  elapsed  before  this  suit  was  begun,  and  car  service 
charts  accrued  thereon,  whereupon  this  defendant,  through  the 
medium  of  said  car  service  association,  caused  said  car  to  be 
locked  so  that  it  should  not  be  unloaded  till  such  charges  ac- 
cruing thereon  should  be  paid  and  its  lien  therefor  extinguished 
by  such  payment." 

A  demurrer  filed  to  this  amended  answer  raises  the  question 
of  the  reasonableness  of  the  car  service  rules  pleaded,  and  the 
right  of  the  railroad  company  to  enforce  them. 

That  forty-eight  hours  is  a  reasonable  time  within  which  a 
consignee  should  be  required  to  remove  freight  from  cars  and 
tbat  the  railroad  company  might  make  a  reasonable  charge  for 
demurrage  upon  failure  to  remove  the  freight  within  said  time, 
was  held  by  this  court  in  the  case  of  The  N,  Y.  L,  E.  dk  W.  R. 
R.  Co,  V.  The  J,  T.  Seiberling  &  Co,,  at  the  October  Term,  1894, 
in  this  county. 

In  this  case  we  have  the  additional  question  whether,  upon  the 
refusal  of  the  consignee  to  pay  demurrage  already  accrued,  the 
railroad  company  can  refuse  to  deliver  other  cars  thereafter 
arriving. 

We  think  both  the  rules  were  adopted  by  the  railroad  company 
for  the  one  purpose  alleged  in  the  amended  answer:  **in  order 
to  secure  the  speedy  unloading  and  return  of  cars  and  to  avoid 
detention  thereof  by  shippers  and  consignees,*'  and  not  that 
the  second  rule  was  adopted  for  the  purpose  of  enforcing  the 
payment  of  demurrage  already  accrued.  That  such  rule  is 
reasonable  and  necessary  for  the  proper  operation  of  defend- 
ant's railroad  is  alleged  in  the  answer  as  follows:  **Defendant 
says  that  in  the  operation  of  its  railroad  it  is  required  to 
use  a  large  number  of  cars  of  various  kinds  to  haul  and  carry 
the  great  v< iumt  of  freight  which  is  offered  to  it  for  transpor- 
tation as  a  common  carrier;  and  by  reason  of  the  transportation 
of  through  freight,  that  is,  freight  originating  at  points  beyond 
defendant's  railway,  for  delivery  at  points  on  its  railway,  large 
numbers  of  cars  owned  by  other  railroads  are  offered  to  the 
defendant  for  transportation,  and  hauled  by  it  over  its  railroad 
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to  point  of  destination  or  for  delivery  to  connecting  carriers. 
That  the  proper  operation  of  its  railway  requires  that  it  return 
to  the  owners  or  to  the  other  carriers,  as  soon  as  reasonably 
possible,  all  foreign  cars  coming  on  its  lines.  That  for  many 
months  prior  to  the  commencement  of  this  suit,  tihe  volume  of 
freight  transported  over  defendant's  railroad,  and  over  the  roads 
of  other  carriers,  had  been  unprecedently  large,  and  that  the 
proper  handling  of  its  freight  and  the  discharge  of  its  duties  as 
8  common  carrier  make  it  necessary  that  consignees  of  freight 
unload  cars  with  all  reasonable  dispatch,  and  without  unneces- 
sary delay,  that  shippers  and  consignees  do  not  unnecessarily 
detain  the  defendant's  cars." 

The  further  allegation  that  plaintiff  positively  refused  to  rec- 
ognize these  rules  and  deliberately  and  purposely  detained  cars, 
depriving  defendant  of  their  use,  in  addition  to  refusing  to  pay 
reasonable  demurrage  charges,  denying  its  obligation  to  pay 
anything  for  the  detention  of  cars,  we  think  makes  a  defense  in 
law  entitling  the  defendant  to  a  hearing  upon  the  issues  thus 
joined. 

The  demurrer  is,  therefore,  overruled. 

Grmit  (fe  Sieber,  for  plaintiff. 

Tibbals  <fe  Frank,  for  defendant. 


REMOVAL  OF  STRAW  FROM  A  LEASED  FARM. 

[Circuit  Court  of  Lorain  County.] 

Prank  Oarrbtt  v.  Samuel  Brant. 

Decided  May  8,  1905. 

Landlord  and  Tenant — Lea^e  of  Farm — And  Contract  Terminating 
Lease— ^ay.  Straw  and  Manure — Right  of  Removal  of  Straw. 

While  it  is  common  practice  in  leasing  farms  to  treat  hay  and  straw 
as  manure  is  treaited  at  common  law — that  is,  as  a  fixture  of  the 
farm — and  such  a  provision  was  incorporated  in  the  lease  to  the 
defendant,  yet  in  construing  a  subsequent  contract  terminating 
the  lease,  the  provision  thereof  tha/t  the  defendant  was  to  harvest 
his  crops  and  remove  them  by  December  1,  must  be  construed  as 
giving  him  th€  right  to  remove  the  straw. 

Henry,  J. ;  Winch,  J.,  and  Marvin,  J.,  concur. 

This  is  an  appeal  from  the  Lorain  County  Common  Pleas 
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Court.  Plaintiff  rented  defendant  a  farm,  September  1,  1902, 
for  a  term  ending  November  1,  1905,  by  written  lease,  pro- 
viding, among  other  things,  that  **the  straw  and  manure  is  to  be 
used  on  the  farm."  Later  they  quarreled,  and  a  written  ** set- 
tlement" was  executed  by  the  parties  June  4,  1904,  stipulating 
that  the  term  should  end  December  1,  1904;  that  meanwhile 
defendant  shall  ** conduct  the  farm  as  provided  in  the  lease," 
**in  a  husbandlike  manner'';  that  he  should  ** harvest  his  crops 
or  remove  the  same  on  or  before  December  1,  1904,"  and  that 
**thiB  settlement  shall  take  the  place  of  said  lease."  This 
agreement  has  been  carried  out,  but  the  defendant  on  quitting 
the  premises  threatened  to  take  the  straw  with  him,  and  plaint- 
iff brought  this  action  to  enjoin  him  from  doing  so. 

The  case  turns  wholly  on  the  construction  of  the  writings. 
At  common  law  manure  made  on  a  farm  is  a  fixture,  and  it 
is  common  practice  in  leasing  farms  to  covenant  expressly  that 
hay  and  straw  shall  be  treated  as  if  in  the  same  category,  in 
order  to'  preserve  the  fertility  of  the  soil  by  returning  these 
products  ultimately  to  the  ground  from  which  they  have  sprung. 

Without  sueh  a  covenant  hay  and  straw  are  of  course  not 
fixtures.  The  covenant  in  the  original  lease  on  this  subject 
is  not  free  from  doubt.  Instead  of  providing  that  the  straw 
shall  be  left  on  the  premises,  it  stipulates  that  it  shall  be  used 
on  the  premises.  The  contract  of  settlement  moreover  expressly 
abrogates  the  lease,  except  as  to  the  manner  in  which  defendant 
shall  conduct  the  farm.  It  stipulates  nothing  as  to  bis  duty 
when  the  times  come  for  him  to  cease  conducting  the  farm,  ex- 
cept that  he  is  to  harvest  his  crops  or  remove  the  same  on  or  be- 
fore December  1, 1904.  If  the  lease  terminated  in  the  spring  the 
question  would  be  more  free  from  doubt.  It  is  manifest  that 
the  tenant  could  not  well  use  all  the  straw  on  the  farm  before 
December,  and  his  right  to  remove  it  then  is  not  so  clearly 
overruled  by  the  writings  in  evidence  that  we  can  enjoin  him 
from  so  doing.  He  had  the  rit^ht  to  remove  the  straw  unless  the- 
parties  had  expressly  agreed  otherwise.  This  we  find  they 
failed  to  do  in  the  final  agreement.  The  petition  is  therefore 
dismissed. 

E.  0,  iSc  H,  C.  Johnson  and  Q.  A,  Gillmore,  for  plaintiff. 

J,  F,  Williams  and  C.  A.  Metcalf,  for  defendant. 
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THE  BOARD  OF  EQUALIZATION  ACT. 

[Circuit  Court  of  Lucas  County.] 

State,  ex  rel  Just  et  al,  v.  (}odprey,  Auditor. 

Decided,  June  13,  1903. 

City  Boards  of  Equilization — Repeal  of  the  Act  Authorizing  Appoint- 
ment of — Section  2805. 

The  conflict  between  Section  2805  and  the  later  act  of  May  10,  1902. 
terminates  all  the  powers  of  city  boards  of  equalization  appointed 
under  the  prior  section. 

Haynes,  J.;  Parker,  J.,  and  Hull,  J.,  concur. 

Appeal  from  CJommon  Pleas  Court  of  Lucas  County. 

In  this  case  an  application  was  made  for  a  writ  of  mandamus 
to  the  court  of  common  pleas.  A  demurrer  was  filed  to  the  peti- 
tion and  the  case  was  heard  upon  the  demurrer,  and  the  parties 
not  desiring  to  plead  farther,  a  judgment  was  entered  in  favor 
of  the  defendant  and  thereupon  the  case  was  appealed  to  this 
court.  The  case  is  now  being  heard  upon  the  appeal  and  upon 
the  demurrer. 

The  claim  of  the  relator  was  that  the  members  of  the  board 
of  equalization  had  been  appointed,  and  that  under  the  statutes 
as  they  now  exist  the  members  are  entitled  to  hold  until  their 
successors  are  appointed  and  qualified.  Some  grounds  of  the 
argument  arise  from  certain  sections  of  the  new  municipal  code, 
and  there  certainly  was  room  for  considerable  argument  in  the 
case,  and  the  points  which  had  been  made  originally  in  the  case 
were  outlined  to  this  court  by  counsel  for  relator.  The  board 
had  been  appointed  under  Section  2805,  Revised  Statutes,  and 
prior  to  May  10,  1902,  and  were  holding  their  office  at  that  time, 
but  have  not  been  reappointed  since. 

Since  the  decision  of  the  court  of  common  pleas  a  decision 
has  been  rendered  by  the  Supreme  Court  of  this  state,  which, 
in  our  judgment,  ends  this  case.  The  Supreme  Court  hold  in 
the  case  of  State  v.  Clarke,  68  Ohio  St.,  463,  that: 
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''Section  2805,  Revised  Statutes,  providing  for  annual  city 
boards  of  equalization  conflicts  with  and  is  inconsistent  with 
the  act  of  May  10,  1902  (95  O.  L.,  481),  entitled,  *  An  act  to  pro- 
vide  for  the  appointment  of  a  member  of  a  board  of  review  for 
the  equalization  of  real  and  personally  property,'  and  is  there- 
fore expressly  repealed  by  Section  5  of  said  act." 

This  maadamus  was  applied  for  in  the  Supreme  Court  for 
the  purpose  of  compelling  the  appointment  of  certain  members 
of  the  board  to  succeed  certain  members  whose  terms  of  oflSce 
had  expired.  The  Supreme  Court  held  and  declared  that  Sec- 
tion 2805,  under  which  this  board  was  appointed,  was  repealed, 
and  it  follows  that  the  powers  and  rights  to  exercise  the  office 
of  those  who  hold  under  it  fall  with  the  statute.  The  statute 
repeals  all  powers  which  they  had  before  that  time  and  repeals 
all  acts  under  which  they  were  appointed  and  it  terminates  their 
right  to  perform  any  duties  of  the  oflSce,  and,  that  being  the  case, 
the  application  for  a  mandamus  in  this  case  should  be  refused, 
and  it  is  so  ordered. 

James,  Millard  dt  Powell,  for  plaintiflf. 

Brown  cfc  Gcddcs,  for  defendant. 
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WHAT  IN  OHIO  CONSTITUTES  AN  APPEARANCE. 

[Circuit  Court  of  Lorain  County.] 

J.  G.  Blinn  v.  Claude  M.  Rickett.* 

Decided,  April  Term,  1905. 

Appearance— Motion  to  Dismiss  Does  Not  Constitute,  IVhen — Language 
of  the  Motion — And  Intention  of  the  Party  Making  It, 

A  motion  to  discharge  an  attachment  for  the  reason  that  the  affidavit 
upon  which  it  was  issued  is  false  and  the  facts  therein  alleged 
untrue,  does  not  confer  Jurisdiction ;  and  it  appearing  that  the  affi- 
davit furnishes  no  ground  for  the  attachment,  a  dismissal  of  the 
suit  as  well  as  of  the  attachment  may  properly  be  entered. 

Marvin,  J.  (orally) ;  Winch,  J.,  and  Henry,  J.,  concur. 

The  case  of  J.  6.  Blinn  v.  Claude  W.  Rickett  is  a  proceeding 
in  error.  The  case  was  this:  Plaintiff  brought  a  suit  against 
Rickett,  before  a  justice  of  the  peace,  and  filed  his  'aflfidavit  for 
an  attachment ;  an  attachment  was  issued  and  allowed.  No  per- 
sonal service  was  had  upon  Rickett  and  Rickett  was  not  in 
court,  except  as  he  was  brought  in  by  the  attachment;  urXe^s 
he  is  to  be  held  to  have  made  a  voluntary  appearance  by  facts 
which  will  be  stated. 

Rickett,  the  defendant,  filed  this  motion  before  the  justice 
of  the  peace: 

*'J.  G.  Blinn,  Plaintiff,  v.  Claude  M.  Rickett,  Defendant. 

*'Now  comes  the  defendant  and  moves  the  court  to  discharge 
the  attachment  issued  herein,  for  the  reason  that  the  affidavit 
upon  which  said  attachment  was  issued  is  false,  and  the  facts 
alleged  therein  untrue." 

That  motion  was  sustained,  and  the  justice  then  proce<ided  to 
dismiss  the  action. 

The  error  complained  of  is  not  that  he  dismissed  the  attach- 
ment, but  that  he  dismissed  the  action ;  because  it  is  urged  that 
Rickett,  having  made-  this  motion,  had  submitted  himself  to  the 
jurisdiction  of  the  court,  and  the  court  therefore  had  jurisdic- 
tion of  his  person  in  the  proceeding. 

*  Affirming  Blinn  v.  Rickett,  3  N.  P.-N.  S.,  345. 
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It  is  well  settled  that  where  one  upon  wham  service  has  not 
been  made  appears  for  the  purpose  of  discharging  or  dismiss- 
ing an  insufficient  service,  and  appears  for  no  other  purpose,  he 
is  not  to  be  held  to  have  submitted  himself  to  the  jurisdiction  of 
the  court  upon  the  merits  of  the  case. 

The  ordinary  form,  as  we  all  know  is,  in  a  case  like  that  to 
say:  "Now  comes  the  defendant  herein,  and  appearing  for  the 
purpose  of  this  motion  only,  moves  the  court." 

If  that  is  necessary  in  order  to  avoid  submitting  one's  self 
to  the  jurisdiction,  then  Rickett  did  submit  himself  to  the  juris- 
diction ;  but  if  that  is  not  necessary,  he  did  not  submit  himself. 
As  has  been  said,  it  is  thoroughly  well  settled,  that  where  one 
appears  for  the  purpose  of  questioning  the  jurisdiction  and  for 
no  other  purpose,  he  does  not  submit  himself  to  the  jurisdiction. 
Must  he  in  his  motion  say  so,  or  is  it  sufficient  for  him  to  say  by 
his  motion  that  he  appears  for  nothing,  else.  Is  one  to  be  said 
to  have  appeared  for  something  else  than  that  which  he  asks 
to  have  done?  We  think  not.  We  think  that  this  motion  did 
not  submit  Rickett  to  the  jurisdiction  of  the  court  over  any 
matter  in  that  case,  except  the  one  thing  that  he  asked  to  have 
the  court  do;  and  we  find  authority  in  the  Supreme  Court  of 
Kansas  for  that  view,  in  the  case  of  Green  v.  Oreen,  22  Pacific 
Reporter,  730.    The  second  clause  of  the  syllabus  reads: 

**A  motion  to  set  aside  a  judgment  in  the  following  words: 
*Now  comes  the  defendant,  Oliver  Green,  by  his  attorneys, 
Welch  &  Welch,  and  moves  the  court  to  set  aside  the  judgment 
rendered  on  the  1st  day  of  October,  1887,  in  favor  of  the 
plaintiff  herein,  for  the  reason  that  no  proper  service  was  had 
on  the  defendant,  Oliver  Green,  in  said  suit,'  "  is  a  special  ap- 
pearance only.  The  court  also  cited  the  case  of  Reynolds  v. 
Fleming,  30  Kan.,  106 ;  1  Pac.  Rep.,  61.  The  2d  Vol.  of  Ency. 
of  Pleading  and  Practice  lays  down  the  general  proposition 
which  was  stated  at  the  beginning  of  what  is  now  being  said,  as 
recognized  by  all  where  one  appears  for  a  special  purpose,  and 
that  only  to  question  the  jurisdiction,  he  does  not  submit  him- 
self to  the  jurisdiction.  Whenever  he  asks  to  have  the  court 
pass  upon  any  question  connected  with  the  merits  of  the  case 
that  moment  he  does  submit  himself  to  the  jurisdiction. 
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The  court  of  common  pleas  affirmed  the  justice  of  the  peace 
in  dismissing  the  action,  and  this  court  affinns  the  judgment  of 
the  court  of  common  pleas. 

Fritz  Ruding,  for  plaintiff  in  error. 

Clayton  Chapman,  for  defendant  in  error. 


TRAOJNG  CRIMINALS  WITH  BLOODHOUNDS. 

[Circuit  Court  of  Stark  County.] 

Harrison  Baum  v.  The  State  op  Ohio. 
Decided,  February,  1904. 

Evidence — Contradictory  Statements  may  he  Explained  hy  Witness — 
Effect  of  Such  Statements — Court  Stenographer  May  Impeach 
Witness,  When — Trailing  with  Bloodhounds — Testimony  as  to  Com- 
petent, When — Character  of  Such  Testimony — Hoto  to  he  Consid- 
ered hy  Jury — Failure  to  Charge  upon  a  Point  not  Requested  not 
Error — Effect  to  he  Given  Testimony  as  to  Good  Character— Crimr 
inal  Law, 

1.  It  is  not  error  to  permit  a  witness,  who  has  made  statements  out 

of  court  at  variance  with  his  testimony  given  in  the  trial  of  a 
cause,  to  explain  or  give  his  reasons,  if  he  has  any,  for  making 
the  contradictory  statements;  such  conflict  in  statement  ^oes  only 
to  affect  his  creditibility  and  does  not  render  him  incompetent  or 
necessarily  render  his  testimony  incredible. 

2.  Where  it  is  claimed  a  witness,  who  testified  before  a  grand  jury, 

changed  his  testimony  on  the  trial,  an  official  court  stenographer, 
who  took  his  testimony  before  the  grand  Jury  in  shorthand,  may, 
as  impeaching  such  witness,  read  his  notes  in  evidence  to  the  jury, 
if  he  remembers  and  can  testify  that  aft  the  time  it  was  correctly 
taken,  and  that  the  notes  contain  all  the  evidence  of  the  witness 
on  the  question  at  variance,  although  at  the  time  he  is  called  to 
tesify  he  has  no  independent  recollection  of  his  testimony. 

3.  Testimony  as  to  trailing  an  alleged  criminal  by  a  bloodhound  may 

be  permitted  to  go  to  the  jury  as  tending  to  connect  him  with  the 
crime  when  there  is  testimony  of  some  person,  who  has  knowledge* 
that  the  dog  used  has  been  trained  to  follow  tracks  of  human  be- 
ings by  scent,  and  its  power  of  so  dissriminating  has  been  twted 
as  to  its  accuracy  in  trailing  on  one  or  more  occasions. 
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4.  Before  eyidence  of  the  trailing  of  an  alleged  criminal  is  rendered 

competent  it  must  be  first  shown  that  the  dog  was  pat  on  a  trail 
at  a  point  where  the  circumstances  tend  to  show  that  the  gailty 
person  had  been,  or  on  a  track  which  such  circumstances  indicate 
to  have  been  made  by  him. 

5.  Bvidence  of  the  acts  of  bloodhounds  in  following  a  trail  nnder  con- 

ditions stated  may  be  received  as  cumulative  or  corroborative 
evidence  against  the  person  toward  whom  other  circumstances 
point  as  being  guilty  of  the  commission  of  the  crime  charged,  and 
when  this  class  of  evidence  is  hedged  about  with  these  safe-guards 
of  hunmn  and  other  testimony,  bloodhound  evidence  Is  no  nM^e 
dangerous  than  any  other  class  of  circumstantial  evidence. 

6.  Court  failing  to  charge  on  a  point  on  which  counsel  did  not  ask  a 

charge  is  not  error. 

7.  In  a  criminal  case  for  assault  with  intent  to  kill,  where  the  defend- 

ant put  in  evidence  his  previous  good  character,  it  is  not  error 
for  the  court  to  say  to  the  Jury,  that  "the  wei^t  to  be  given  to 
the  good  character  of  the  defendant  for  peace  and  quiet,  must  be 
such  that  the  jury,  under  all  the  circumstances,  think  it  should 
receive/* 

VooRHEES,  J.;  Donahue,  J.,  and  McCarty,  J.,  concur. 

Error  to  the  Court  of  Common  Pleas  of  Stark  County. 

Plaintiff  in  error  was  indicted  under  Section  6820,  Revised 
Statuti*s  of  Ohio,  for  shooting  with  intent  to  kill  one  Marion 
Fraze.  He  was  tried  and  convicted  under  said  indictment  in 
the  court  of  common  pleas,  and  sentenced  to  the  penitentiary 
for  a  term  of  twenty  years.  Error  is  prosecuted  to  this  court, 
and  among  the  errors  assigned  and  especially  urged  as  grounds 
for  reversal  are^ 

1.  That  the  court  erred  in  the  admission  of  evidence. 

2.  That  the  court  erred  in  the  exclusion  of  evidence. 

3.  That  the  court  erred  in  its  charge  to  the  jury;  and, 

4.  That  the  verdict  is  against  the  weight  of  the  evidence. 
(1.)     As  to  the  admission  of  evidence.     It  is  contended  that 

the  court  erred  in  permitting  a  witness  for  the  state,  Mrs. 
Fraze,  to  explain  and  give  her  reasons  for  making  statements 
out  of  court  at  variance  with  her  testimony  given  on  the  trial. 
It  is  competent  and  proper  for  a  witness  to  explain  his  or  her 
conduct  or  testimony  which  tends  to  affect  the  credibility  of 
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the  witness.  Where  a  witness  is  shown  to  have  made  contra- 
dictory or  even  false  statements,  which  from  their  nature  might 
have  been  prompted  by  an  innocent  motive,  or  a  sinister  one, 
it  is  for  the  jury  and  not  for  the  court  to  say,  from  all  the 
circumstances,  to  which  motive  it  should  be  attributed. 

If  it  were  made  to  appear  in  the  trial  of  a  cause,  civil  or 
criminal,  that  a  witness  out  of  court  had  stated  somethini?  ma- 
terial to  the  issue  that  was  untrue,  and  he  knew  it  to  be  un- 
true, no  matter  what  explanation  he  should  make  in  justifica- 
tion for  his  untrue  statement,  it  necessarily  tends  to  weaken 
or  detract  from  the  credibility  or  weight  to  be  given  his  testi- 
mony; but  it  is  entirely  with  the  jury  to  say  how  much,  as  it 
only  affects  his  credit,  and  does  not  render  him  incompetent  or 
necessarily  render  his  testimony  incredible.  Broivn  v.  The  State, 
18  0.  S.,  496. 

We  think  the  court  did  not  err  in  permitting  Mrs.  Praze  to 
give   her  reasons   for  making  these   contradictory   statements. 

(2.)  Was  it  error  to  admit  the  evidence  of  the  witness,  Fred 
Marpe? 

Marpe  was  one  of  the  official  stenographers  of  the  court  and, 
as  such,  was  present  with  the  grand  jury  and  took  notes  in 
shorthand  of  the  testimony  of  witnesses  heard  by  the  grand 
jury  in  the  investigation  of  the  crime  for  which  defendant  in 
error  was  indicted,  tried  and  convicted. 

The  purpose  of  the  testimony  of  Marpe  was  to  show  that 
certain  witnesses  for  the  defense  on  the  trial  in  common  pleas 
court  gave  testimony  at  variance  with  what  they  had  testified 
before  the  grand  jury.  Marpe,  as  the  official  stenographer, 
took  the  testimony  of  these  witnesses  in  shorthand  as  given  by 
them  before  the  grand  jury.  It  was  contended  by  the  state 
that  these  witnesses  on  the  final  trial  had  changed  their  testi- 
mony in  material  parts,  and,  to  prove  such  variance,  the  sten- 
ographer was  called  and  produced  his  notes  taken  by  him  of 
their  testimony  before  the  grand  jury.  The  record  shows  that 
the  witness  had  his  notes  before  him;  that  he  looked  at  them, 
evidently  read  them  before  he  testified;  he  did  not  read  the 
notes  in  evidence,  but  testified  from  memory,  refreshed  by  the 
examination  of  the  notes  taken  by  him  before  the  grand  jury. 
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The  fact  that  this  witness  happened  to  be  the  official  stenog- 
rapher of  the  court  has  nothing  to  do  with  the  admissibility  of 
his  evidence.  Any  person  who  had  heard  the  witness  testify 
might  have  been  called  and  examined  upon  the  particular  ques- 
tion as  was  the  witness,  Marpe.  His  evidence  comes  under  the 
well  known  rule  of  evidence  for  the  contradiction  of  a  witness 
by  showing  he  has  made  statements  out  of  court,  or  given  evi- 
dence on  a  former  trial  or  hearing,  whether  under  oath  or  not 
under  oath.  But  being  the  official  stenographer,  after  testify- 
ing that  he  then  knew  that  at  the  time  of  the  former  hearine: 
he  had  taken  accurate  notes  of  the  testimony  sought  to  be 
proven,  he  might  read  the  notes  in  evidence,  although  he  was 
not  able,  by  refreshing  his  memory  from  the  notes,  to  testify 
from  memory  or  say  he  knew  and  remembered  Khe  evidence 
then  given. 

Where  it  is  claimed  a  witness,  who  testified  upon  a  former 
tfial,  has  changed  his  testimony,  and  the  official  stenographer, 
who  took  the  testimony  at  the  former  trial,  produces  his  notes 
in  shorthand  of  the  testimony  of  the  witness,  such  stenographer 
may  read  his  notes  to  the  jury  as  aflfecting  the  testimony  of  the 
witness,  if  he  remembers  that  at  the  time  the  testimony  was 
given  it  was  carefully  taken  and  that  the  notes  contained  all 
the  testimony  of  such  witness,  although  at  the  time  he  is  called 
to  testify  he  has  no  independent  recollection  of  what  the  wit- 
ness did  testify.  Underbill  on  Evidence,  p.  171;  Rice  on  Evi- 
dence, Vol.  1,  p.  399;  Bennett  v.  Syndicate  Ins.  Co.,  39  Minn., 
254;  2  Rice  on  Evidence,  658. 

There  was  no  error  in  admitting  the  evidence  of  the  witness, 
Marpe. 

(3.)  The  next  error  complained  of  is  more  difficult  than  the 
two  just  considered;  that  is,  in  the  admission  of  evidence  show- 
ing the  conduct  of  blood  hounds  that  were  used  in  tracking  the 
supposed  perpetrator  of  the  crime.  This  raises  a  question  of 
evidence  that  is  practically  unsettled  in  this  state:  and  there 
is  no  authority  of  the  court  of  last  resort  in  Ohio  upon  the 
question.  In  the  case  of  State  v.  Houck,  in  Knox  county  (not 
reported),  such  evidence  was  received  and  came  up  to  this 
court  on  error,  but  the  court  was  not  required  to  pass  upon 
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its  competeiicy  as  the  judgment  of  the  court  below  was  af- 
firmed pro  forma  without  considering  this  particular  question. 
We  have  carefully  considered  the  able  opinion  of  Judge  Van 
Pelt  in  the  case  of  State  v.  Ilall,  3  Nisi  Prius  R.,  p.  125,  and 
we  are  inclined  to  adopt  the  reasons  there  given  for  the  admis- 
sion of  such  evidence,  rather  than  that  of  Judge  Sullivan 
against  it,  found  in  the  case  of  Brott  v.  State,  Supreme  Court 
of  Nebraska,  reported  in  97  Northwestern  Reporter,  p.  593.  It 
must  be  conceded  that  there  are  some  strong  reasons  given  in 
the  Nebraska  case  against  the  admission  of  such  evidence.  We 
do  not  hesitate  in  holding,  however,  that  the  receiving  of  such 
evidence  violates  no  constitutional  rights  of  an  accused  party. 

The  admissibility  of  the  evidence  depends  upon  the  prelimi- 
nary proof  of  persons  familiar  with  the  habits,  instincts  and 
faculties  of  these  animals;  what  they  have  done,  and  can  do  in 
following  a  trail  made  by  a  human  being  up  to  the  person,  or 
abode  of  the  one  making  or  leaving  the  trail  and  scent  behind 
him.  If  it  were  shown  that  such  animals  can  exhibit  such  in- 
stinct and  have  such  faculty  in  this  regard  with  any  degree  of 
accuracy,  then  its  conduct  in  a  given  case  may  be  admitted  in 
evidence,  its  effect  and  weight  to  be  left  to  the  jury. 

From  a  careful  examination  of  the  authorities  to  which  we 
have  had  access  {Hodge  v.  State,  98  Ala.,  16;  39  Am.  St.  Rep., 
17;  Pedigo  v.  Com,,  103  Ky.,  41;  42  L.  R.  A.,  432;  Simpson  v. 
The  State,  111  Ala.,  6;  State  v.  Moore,  129  N.  C,  494;  55  L.  R 
A.,  96),  the  rule  for  admittincr  this  class  of  evidence  may  be 
summarized  as  follows: 

1st.  The  blood  hound  in  question  must  be  shown  to  have 
been  trained  to  follow  human  beings  by  their  tracks  and  scent, 
and  to  have  been  tested  as  to  its  accuracy  in  trailing  on  one  or 
more  occasions. 

2d.  The  evidence  of  the  acts  of  blood  hounds  in  following 
a  trail  may  be  received  merely  as  cumulative  or  corroborative 
evidence  against  the  person  toward  whom  other  circumstances 
point  as  being  guilty  of  the  commission  of  the  crime  charged. 

The  admission  of  this  class  of  evidence  is  therefore  hedged 
about  with  abundant  safeguards  in  the  way  of  other,  and 
human  testimony,  and  as  long  as  these  rules  are  adhered  to, 
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blood  hound  evidence  is  no  more  dangerous  than  any  other 
class  of  circumstantial  evidence. 

There  was  no  claim  made  by  the  state  in  this  case  that  the 
evidence  as  to  the  actions  of  the  blood  hounds  in  trailin^:  the 
foot  prints  appearing  at  the  scene  of  the  crime  to  the  home  of 
the  defendant  was  conclusive,  but  as  a  circumstance  to  be 
taken  by  the  jury  in  connection  with  the  other  facts  and  cir- 
cumstances in  the  case. 

Like  all  other  evidence  in  human  affairs  there  is  an  infirm- 
ity about  it.  But  if  it  must  be  excluded  upon  that  ground, 
then  it  would  be  impossible  to  furnish  any  evidence  except 
direct  evidence  in  a  trial  of  any  cause;  and  even  direct  evi- 
dence would  be  open  to  the  same  objection  because  there  is  that 
infirmity  of  memory,  bias,  and  prejudice  of  witnesses,  if  not  at 
times  actual  dishonesty.  So  we  think  all  the  arguments  urged 
for  the  exclusion  of  this  class  of  evidence  might  be  offered 
against  any  evidence.  We  are  again  brought  to  the  question 
whether  or  not  it  has  any  probative  force,  and  taking  the  evi- 
dence in  this  record  as  to  the  breeding,  the  training,  and  the  con- 
duct of  these  dogs,  we  are  of  the  opinion  that  the  evidence  was 
properly  admitted  and  its  weight  left  to  the  jury.  We  are 
hopeful  that  this  question  will  soon  be  settled  by  our  Supreme 
Court.  We  consider  it  of  great  importance  in  the  administra- 
tion of  the  criminal  laws  of  the  state.  Our  conclusion  is  that 
the  admission  of  this  evidence  was  not  prejudicial  error. 

(4.)  The  only  question  made  or  error  complained  of  in  ex- 
cluding evidence,  is  the  exclusion  of  the  record  of  a  case  pend- 
ing between  Marion  Fraze,  the  prosecuting  witness,  and  one 
Thomas  Beans.  The  questions  in  this  case  are  of  a  character 
that  it  was  proper  for  che  defense  to  show  that  there  were 
others,  besides  the  accused,  who  were  on  unfriendly  terms  with 
Praze;  others  who  might  have  had  motives,  engendered  by 
anger,  hatred,  or  ill-will,  to  do  him  violence,  and  it  was  proper 
to  show  that  he  had  been  involved  and  was,  at  the  time  of  the 
commission  of  this  assault  upon  him,  in  litigation  with  others; 
but  we  do  not  consider  that  it  would  have  been  proper  to  intro- 
duce in  evidence  the  record  of  these  suits.     It  was  sufficient 
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to  show  that  there  were  controversies  between  him  and  others. 
There  was  no  error  in  excluding  such  records. 

(5.)  There  are  objections  urged  against  the  charge  of  the 
court,  in  this:  That  the  charge  did  not  cover  or  touch  upon 
certain  conditions  in  the  evidence.  The  record  does  not  show 
that  there  was  any  special  request  to  charge  touching  these 
various  points. 

In  the  absence  of  such  special  request  it  was  not  error  not  to 
charge  further  in  relation  to  them  than  was  given  in  the  gen- 
eral charge.  The  only  consideration  we  might  give  to  these 
contentions  would  be  in  reviewing  the  record  as  to  the  weight 
of  the  evidence.  It  might  become  important  in  determining 
whether  or  not  the  questions  of  fact  were  disposed  of  under  a 
fair  and  proper  charge,  a  charge  full  enough  to  enable  the  jury 
to  grasp  the  issues  and  controversies  in  the  case,  and  we  have  so 
considered  these  objections,  and  find  no  error  in  the  court  in 
omitting  to  further  charge  in  the  absence  of  special  request  so 
to  do. 

(6).  It  is  contended  that  the  court  erred  in  its  charge  in 
reference  to  evidence  offered  by  the  defendant  of  his  good 
character.     On  page  754  of  the  record  the  court  states: 

**The  weight  to  be  given  to  the  good  character  of  the  de- 
fendant for  peace  and  quiet  must  be  such  that  the  jury  under 
all  the  circumstances  think  it  should  receive.'' 

The  charge  is  supported  and  in  line  with  the  holding  in 
Jlarrington  v.  State,  19  0.  S.,  264.  Judge  White,  on  page  269, 
quotes  with  approval  the  following  rule: 

''That  the  testimony  is  to  go  to  the  jury  and  be  considered 
by  them  in  connection  with  all  the  other  facts  and  circum- 
stances, and  if  they  believe  the  accused  to  be  guilty,  they  must 
so  find  notwithstanding  his  good  character.^' 

Taking  the  charge  as  a  whole,  the  defendant's  rights  were 
guarded  and  protected  in  every  paragraph,  and  the  care  and 
caution  the  jury  were  directed  to  exercise  were  fully  impressed 
upon  the  mind  of  the  jury,  as  well  as  the  certainty  required  as 
to  the  defendant's  guilt  before  they  could  find  him  guilty.  We 
find  no  error  in  the  charge. 
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(7).  Coming  now  to  the  consideration  of  the  weight  of  the 
evidence.  At  the  threshold  we  are  confronted  with  the  well 
settled  rule  of  law  that  it  is  not  the  province  of  a  reviewing 
court  to  disturb  the  verdict  of  the  jury  simply  because  the 
court  might  not  have  found  as  did  the  jury  upon  the  issue  of 
facts.  Looking  through  this  whole  record,  we  can  not  say  that 
the  verdict  is  against  the  manifest  weight  of  the  evidence. 
Aside  from  the  question  of  the  trailing  of  the  dogs,  there  is  an 
abundance  of  testimony  tending  to  prove  the  guilt  of  the  de- 
fendant. If  the  evidence  were  true,  it  certainly  justified  the 
verdict  of  guilty. 

Much  of  the  evidence  in  this  case  is  circumstantial.  It  may 
be  said  in  some  instances,  that  such  evidence  is  not  so  satisfac- 
tory as  direct  proof.  On  the  other  hand  some  times  circum- 
stances are  more  convincing  than  direct  evidence,  for  the  rea- 
son that  the  bias,  prejudice  and  untruthfulness  of  witnesses 
may  leave  more  doubt  in  the  mind  of  the  jury  as  to  its  relia- 
bility than  would  positive  circumstances  inconsistent  with  any 
other  theory,  than  the  theory  of  the  defendant's  guilt.  As  in 
this  case,  the  circumstances  of  the  tracks  of  a  person  approach- 
ing the  window  of  the  prosecuting  witness*  house,  through 
which  the  shot  was  fired,  are  significant;  as  they  approach  the 
window,  as  shown  by  the  foot  prints,  they  were  ordinary 
strides  of  a  person  walking  and  the  same  identical  tracks  leav- 
ing the  window  were  strides  made  by  a  person  running,  as 
shown  by  the  length  and  depth  in  the  soft  earth.  These  are 
strong  circumstances  tending  to  establish  the  fact  that  the  per- 
son making  these  tracks  was  the  guilty  party.  A  number  of 
witnesses  testified  that  these  foot  prints  coincided  with  the 
**gum'*  boots  of  the  defendant  and  were  identical  with  tracks 
made  by  these  boots.  The  peculiar  characteristic,  such  as  the 
'* heel  tap"  on  the  defendant's  boots,  appeared  and  was  shown 
by  the  tracks  approaching  and  leaving  the  hojise  as  before 
stated.  There  was  also  evidence  showing  that  the  defendant, 
on  occasions  other  than  the  occasion  when  the  shooting:  was 
done,  had  been  seen  in  the  night  season  prowling  about  the 
Fraze  house  and  committing  depredations  and  menacing  the 
peace  and  quiet  of  that  home.     All  of  which  tended  to  show 
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that  he  had  a  fixed  purpose  of  committing  some  violence  upon 
Fraze*s  person.  This  evidence  of  course  was  disputed  by  the 
defendant,  yet  the  jury  had  the  right  to  believe  it  and  no  doubt 
did  believe  it  to  be  true. 

The  shotgun  in  evidence  furnished  some  additional  circum- 
stances that  the  crime  was  committed  with  a  similar  weapon. 
Witnesses  familiar  with  guns  examined  the  gun  in  question 
shortly  after  the  shooting  and  testified  that  one  barrel  had  re- 
cently been  discharged.  The  father  of  the  defendant  testified 
that  the  last  time  the  gun,  a  double-barreled  shotgun,  had  been 
fired  was  two  or  three  days  before  the  alleged  shooting  of  Praze, 
and  then  only  one  barrel  was  used.  If  he  was  correct  in  this,  the 
gun  barrel  so  used  would  have  been  dry  and  would  have  shown 
no  indication  of  having  been  recently  discharged,  as  did  the  bar- 
rel examined  by  the  witnesses  the  morning  after  the  shooting  of 
Fraze  the  night  before. 

The  conduct  of  the  defendant  when  the  officers  came  to  his 
home  the  night  the  crime  was  committed  is  significant.  A  per- 
son who  was  present  said  that  Marion  Fraze  had  been  shot :  de- 
fendant answered,  *^That  is  what  you  want  me  for."  No  one 
had  up  to  this  time  accused  him.  That  he  should  accuse  him- 
self, if  innocent,  is  a  circumstance  against  him.  It  has  fre- 
quently been  remarked,  and  is  the  experience  of  mankind,  that 
a  person,  who  is  the  depository  of  a  fatal  secret,  which  he  is 
anxious  to  conceal,  is  likely  to  give  expression  by  word  or  act  of 
something  touching  the  secret;  as  if  the  mind  were  anxious  to 
unburden  itself  by  giving  out  its  workings  as  far  as  it  could 
with  safety.  True,  if  he  had  said  this  after  someone  had 
spoken  about  Marion  Fraze  having  been  shot  and  that  he  was 
suspected  or  charged  with  it,  the  remark  *'That  is  what  you 
want  me  for"  would  bave  much  less  force,  as  a  circumstance 
pointing  to  him  as  the  guiJty  party;  but  that  he  made  the  state- 
ment at  all  has  significance,  and,  taken  with  other  circumstances, 
was  a  very  strong  incriminating  statement  against  him. 

Without  further  reference  in  detail  to  the  evidence,  but  taking 
the  whole  record,  we  can  not  say  that  the  verdict  of  the  jury  is 
manifestly  against  the  weight  of  the  evidence.     We  do  not  think 
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it  is,  and,  therefore,  the  judgment  of  the  court  is  affirmed  at 
costs  of  plaintiflF  in  error  and  the  cause  remanded  for  execution. 

Judgment  affirmed. 

Shields  d  Pomerene,  for  plaintiff  in  error. 

Robert  H,  Day,  for  defendant  in  error. 


COVENANT  AGAINST  OBSTRUCTION  OP  VIEW. 

[Circuit  Court  of  Summit  County.] 

John  MacGregor  et  al  v.  Clara  Linney. 

Decided,  April,  1905. 

Deed — Covenant  in.  Against  Obstructing  View  by  Building — High 
Board  Fence  a  '^Building**  uHthin  the  Covenant. 

A  board  fence  eight  or  more  feet  in  height,  extending  the  entire  length 
of  the  grantor's  premises  to  the  sidewalk,  which  shuts  off  the  view 
from  the  grantor's  remaining  ground  and  dwelling  house,  dimin- 
ishes the  air  and  light  formerly  enjoyed  by  him,  and  which  is  con- 
trary to  the  intention  of  the  parties  as  evidenced  by  the  stlpular 
tions  in  the  deed  and  the  circumstances  and  condition  of  the 
property  at  the  time  of  the  conveyance  is  a  "building"  within  the 
meaning  of  a  deed  providing  against  the  erection  of  certain  build- 
ings. 

Winch,  J. ;  Marvin,  J.,  and  Henry,  J.,  concur. 

Appeal  from  Summit  Common  Pleas  Court. 

Plaintiffs,  bein^  'the  owners  of  certain  premises  on  the  wester- 
ly side  of  North  Prospect  street  in  the  city  of  Akron,  on  June 
6,  1903,  conveyed  the  southerly  part  of  said  premises  to  the 
defendant  by  warranty  deed  containing  the  following  con- 
ditions and  restrictions: 

'*0n  the  express  conditions,  agreements  and  covenants  be- 
tween the  parties  hereto,  their  heirs  and  assigns  herein  named, 
viz.,  that  for  a  period  of  fifteen  years  from  and  after  the  date 
hereof,  said  property  so  conveyed  shall  be  used  for,  and  occu- 
pied by,  one  building  only,  and  that  a  family  residence,  and 
that  no  part  of  said  residence  shall  extend  any  further  toWUrd 
North  Prospect  street  than  does  the  residence  now  occupied 
by  said  grantors,  nor  shall  any  part  thereof  extend  nearer  to 
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the  residence  now  occupied  by  said  grantors  than  fifteen  feet 
from  the  northerly  line  of  the  property  hereby  conveyed;  that 
the  grantee  shall  within  two  months  remove  the  kitchen  part  of 
the  present  residence  and  shall  within  two  years  from  this  date 
build  on  said  property  a  new  residence  of  a  minimum  value  of 
$5,000,  and  should  the  grantee  desire  to  sell,  she  for  herself  and 
for  her  heirs  covenants  and  agrees  with  the  grantors  and  their 
heirs  and  assigns,  that  the  grantors,  their  heirs  and  assigns, 
shall  be  given  the  privilege  of  buying  same  at  the  price  and  on 
the  terms  in  good  faith  offered  for  said  property.  The  plan  for 
the  new  residence  to  be  subject  to  the  approval  of  said  grantors, 
their  heirs  and  assigns." 

It  is  further  alleged  in  the  petition  that  upon  said  premises 
of  plaintiff  there  is  a  valuable  house  which  for  many  years  has 
been  and  now  is  occupied  by  the  plaintiffs  as  their  residence; 
that  in  the  southerly  side  of  said  house  there  are  a  number  of 
windows,  and  that  from  said  house  and  grounds  an  extensive 
and  desirable  view  to  the  south  along  said  street  was,  until  the 
erection  of  the  obstruction  hereinafter  described,  enjoyed  by  the 
plaintiffs,  and  would,  save  for  such  obstruction,  continue  to  be 
enjoyed  by  them,  even  after  the  erection  of  the  building  stip- 
ulated in  said  deed. 

Plaintiffs  further  say  that  the  property  on  said  North  Pros- 
pect street  is  devoted  entirely  to  residence  purposes;  that  the 
houses  in  the  block  in  which  are  situated  all  of  the  premises 
above  referred  to  are  built  on  practically  a  uniform  line,  dis- 
tant about  forty  feet  from  said  street;  that  said  defendant  ac- 
cepted said  deed  with  full  knowledge  at  the  time  the  same  was 
delivered,  of  the  reasons  for  which  said  restrictions  were  made : 
that  the  defendant,  well  knowing  the  restrictions  contained  in 
said  deed,  and  the  purposes  which  the  same  were  intended  to 
serve,  did,  in  direct  and  willful  violation  thereof,  and  contrary 
to  the  plain  spirit  and  intent  of  said  instrument,  on  or  about 
September  1,  1904,  cause  to  be  erected  upon  the  premises  so 
conveyed  to  her,  within  about  a  foot  of  the  northerly  line  there- 
of, a  certain  building,  to-wit,  a  board  fence  eight  or  more  feet 
in  height,  extending  the  entire  length  of  said  premises  to  the 
sidewalk  on  said  street. 
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Plaintiffs  say  that  by  reason  of  the  erection  of  said  building, 
their  said  view  from  said  dwelling  house  and  grounds  is  shut 
off  and  light  and  air  which  they  otherwise  would  receive  is 
diminished ;  as  a  result  of  which  their  said  property  is  rendered 
of  much  less  value  than  if  such  erection  had  not  been  made, 
and  that  by  reason  of  the  premises  they  are  sustaining  and  will 
continue  to  sustain,  while  said  structure  stands,  great  and  ir- 
reparable loss  and  injury,  the  amount  of  which  can  not  from 
its  nature  be  estimated  and  satisfied  by  any  action  at  law  for 
damages. 

These  allegations  of  the  petition  we  find  to  be  true.  The 
prayer  of  the  petition  is,  that  defendant  be  enjoined  from  main- 
taining said  fence  as  now  constructed,  and  the  sole  question  for 
our  determination  is  whether  it  is  a  building  within  the"  intend- 
ment of  the  condition  in  the  deed. 

The  Century  Dictionary  defines  ** building"  as  follows: 

"A  structure,  an  edifice;  as  commonly  understood,  a  house 
for  residence,  business  or  public  use,  or  for  shelter  of  animals, 
or  storage  of  goods.  In  law,  anything  erected  by  art  and  fixed 
upon  or  in  the  soil  composed  of  different  pieces  connected  to- 
gether and  designed  for  permanent  use  in  the  position  in  which 
it  is  fixed,  is  a  building;  thus,  a  pole  fixed  in  the  earth  is  not 
a  building,  but  a  fence  or  a  wall  is." 

Bouvier  gives  it  as  follows: 

**An  edifice,  erected  by  art,  and  fixed  upon  or  over  the  soil, 
composed  of  different  pieces  of  stone,  brick,  marble,  wood  or 
other  proper  substance  connected  together,  and  designed  for 
permanent  use  in  the  position  in  which  it  is  so  fixed." 

Bouvier  defines  fence  as  follows: 

"A  building  or  erection  betwecH  two  contiguous  estates,  so 
as  to  divide  them,  or  on  the  same  estate,  .so  as  to  divide  one 
part  from  another.  It  may  be  any  material  presenting  a  suf- 
ficient obstruction." 

While  we  are  not  prepared  to  say  that  all  fences  are  build- 
ings, we  think  that  the  structure  here  complained  of  and  de- 
nominated a  fence  comes  clearly  within  the  meaning  of  tlje  word 
** building"  as  used  in  the  deed.    In  coming  to  such  conclusion 
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we  have  considered  the  situation  of  the  parties  at  the  time  the 
deed  was  executed  and  their  intention  as  shown  by  the  use  of 
said  word  in  the  light  of  all  the  circumstances  and  the  conditions 
of  the  property. 

That  a  fence  is  a  building  was  held  under  the  circumstances 
of  the  case  reported  in  Wright  v.  Evans,  2  Ann.  Pr„  308.  The 
contrary  was  held  under  the  circumstances  of  the  case  of 
Nowell  V.  Academy  of  Notre  Dame,  130  Mass.,  209.  The  digests 
indicate  the  same  conclusion  was  reached  in  the  case  reported 
in  Clarke  v.  Lee,  185  Mass.,  223  (70  N.  E.  Rep.,  47),  but  the  vol- 
ume is  not  in  the  library. 

Under  the  circumstances  of  this  case  we  hold  that  plaintiffs 
are  entitled  to  the  relief  they  pray  for,  and  decree  may  be 
drawn  accordingly. 

Stuart  &  Stuart,  for  plaintiffs. 

Rogers,  Rowley,  Bradley  &  Rockwell,  for  defendant. 


LAYING  or  SPUR-TRACK  IN  STREET. 

[Circuit  Court  of  HamiKon  County.] 

HBismY  Herzoq  et  al  v.  P.,  C,  C.  &  St.  L.  Ry.  Co.  et  al. 

Decided,  January  13,  1904. 

Ahutiing  Owner — Damages   to,  from  Laying  Spur-Track  in  Street — 
Can  not  he  Enjoined  where  Remote  or  General — Ingress  and  Egress. 

1.  Where  the  only  damages  complained  of  by  a  property  owner  are 

remote,  and  not  different  in  kind  and  hardly  more  appreciable  in 
degree  than  are  suffered  by  the  general  public,,  and  <there  is  no 
direct  or  special  invasion  of  property  rights,  it  can  not  be  said 
that  there  is  a  taking  of  the  property  within  the  meaning  of  the 
Constittution. 

2.  Injunction  will  not  lie  to  restrain  the  laying  of  a  spur  railway  track 

in  a  public  street,  under  the  circumstances  presented  in  this  case. 

Jelke,  J. ;  Swing,  J.,  and  Giffen,  J.,  concur. 

This  ease  is  considered  on  the  basis  that  defendant  company 
proposes  to  lay  a  side-track  on  the  south  side  of  Water  street 
extending  seventy  feet  east  of  Walnut  street.    If  the  top  of  the 
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rails  of  such  track  is  laid  even  with  the  surface  of  the  street  so 
as  to  make  no  obstruction  in  the  street  to  wagons  passing  over 
the  same,  an  injunction  will  be  denied. 

The  nearest  objecting  property  owner  abuts  on  the  north  side 
more  than  fifty  feet  east  of  the  east  end  of  this  proposed  side- 
track, and  the  nearest  objecting  property  owner  abutting  on  the 
south  side  of  the  street  is  about  one  hundred  and  sixty  feet  east 
of  the  east  end  of  this  proposed  track. 

We  are  of  opinion  that  on  account  of  the  remoteness  of  the 
complaining  property,  the  fact  that  access  and  egress  to  and 
from  the  property  and  the  street  itself  between  the  lot  lines 
extended  are  not  at  all  affected,  and  that  there  is  an  abund- 
ance of  unobstructed  inlet  and  outlet  both  east  and  west  to  the 
other  streets  of  the  city,  and  that  this  track  is  to  be  used  only 
as  a  side-track,  makes  the  damage  to  these  complaining  prop- 
erty owners  no  different  in  kind  and  hardly  appreciably  more 
in  degree  than  that  suffered  by  the  general  public,  and  hence 
there  is  no  taking  of  private  property,  and  brings  this  case 
fairly  under  the  case  of  Kinriear  Mfg.  Co.  v.  Beatty,  65  O.  S., 
264. 

As  to  a  violation  of  the  city  ordinances  in  using  the  track  in 
the  middle  of  the  street  during  daylight,  we  will  leave  the  par- 
ties to  the  police  department  of  the  city  for  the  present. 

Cabell  &  Freiberg^  for  plaintiffs. 

Maxwell  &  Ramsey,  contra. 
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TENURE  OF  OFEiCE  OF  CLERK  OF  BOARD  OF  WATER 
WORKS  TRUSTEES. 

[Circuit  Court  of  Allen  County.] 

John  N.  Hutchinson  v.  The  City  op  Lima,  Ohio. 
Decided,  April,  1905. 

Municipal  Corporations — Clerk  of  Board  of  Water  Works  Trustees — An 
Employe  and  Not  a  Public  Officer — Board  Discontinued  by  Munic- 
ipal Code — But  Clerk  Continued  in  Employment — Pleading — Aver- 
ment of  Petition  Negatived. 

1.  A  clerk  or  secretary  of  a  board  of  water  works  trustees,  appointed 

prior  to  the  enactment  of  the  Municipal  Code,  and  continued  in 
employment  thereafter  by  the  board  of  public  service,  is  not  an 
officer  but  an  employe,  subject  first  to  the  direction  of  the  board 
appointing  him  and  then  to  the  board  of  public  service.  Btate  v. 
Jennings,  57  O.  S.,  415,  followed. 

2.  Whatever  may  have  been  the  legal  status  of  the  board  of  water 

works  trustees,  it  was  legislated  out  of  office  by  Section  222  of  the 
•  Municipal  Code  (1536-978  R.  S.). 

3.  A  clerk  of  a  board  of  water  works  trustees,  who  was  performing  the 

duties  of  his  employment  at  the  time  of  the  enactment  of  the 
Municipal  Code,  was  by  virtue  of  Section  213  thereof  (1536-912  R. 
S.),  continued  in  his  employment  until  removed  by  the  board  of 
public  service  which  superseded  the  water  works  trustees. 

4.  An  averment  in  a  petition  by  such  a  clerk,  that  he  was  arbitrarily 

and  without  cause  removed  from  his  position  by  the  board  of  pub- 
lic service,  is  negatived  by  the  further  averment  that  he  was  re- 
moved while  the  board  was  acting  within  the  scope  of  its  duties, 
.   and  the  petition  is  thereby  rendered  insufficient  against  demurrer. 

VoLLRATH,  J.;  HuRiN,  J.,  concurs;  NoRRis,  J.,  dissents  as  to 
fourth  clause  of  syllabus. 

The  original  action  herein  was  begun  in  the  Court  of  Com- 
mon Pleas  of  Allen  County,  Ohio,  by  the  plaintiflf  in  error  as 
plaintiflF,  and  the  defendant  in  error  as  defendant. 

The  petition  below  presents  its  cause  of  action  substantially 
as  follows:  On  April  2,  1902,  The  Board  of  Water  Works  Trus- 

♦Afflrming  Hutchinson  v.  City  of  Lima,  3  N.  P.— N.  S.,  55. 
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tees  of  the  city  of  Lima,  Ohio,  elected  the  plaintiff,  John  N. 
Hutchinson,  to  the  position  of  clerk  or  secretary  of  said  board 
for  a  period  of  two  years  from  May  15,  1902,  at  an  annual  sal- 
ary of  $1,200,  payable  in  semi-monthly  installments  of  $50  each. 
Said  plaintiff  duly  qualified  for  this  position  by  giving  bond 
in  the  sum  of  ten  thoasand  dollars  and  entered  upon  the  dis- 
charge of  his  duties.  The  board  of  water  works  trustees,  by 
which  this  appointment  was  made,  was  legislated  out  of  exist- 
ence by  the  act  of  October  22,  1902,  known  as  the  Municipal 
Code.  Plaintiff,  however,  continued  to  hold  his  position  as 
aforesaid  under  the  board  of  public  service  established  by  the 
new  code  and  which  supplanted  said  board  of  water  woiks 
trustees  in  said  city  and  continued  to  so  discharge  his  duties  as 
such  clerk  until  the  3d  day  of  October,  1903,  when,  as  he 
claims,  he  was  summarily  removed  from  his  position  by  said 
board  of  public  service  and  has  not  since  that  time  been  per- 
mitted to  discharge  the  duties  of  his  said  position  although 
constantly  ready  and  willing  to  do  so,  and  that  he  had  not, 
during  the  period  from  said  date  of  October  2,  1903,  until  May 
16,  1904,  the  time  at  which  his  term  of  service  would  have  been 
fully  completed  and  ended,  been  able  to  secure  any  other  em- 
ployment. Wherefore,  plaintiff  asks  judgment  against  said 
defendant  city  for  the  amount  of  his  salary  that  would  have 
accrued  to  him  during  the  time  he  was  so  debarred  from  his 
said  oflfice  as  aforesaid. 

A  general  demurrer  was  interposed  to  this  petition  by  the 
defendant  below  and  this  demurrer  was  sustained  by  the  court. 
Error  is  prosecuted  here  to  reverse  this  action  of  the  lower  court 
in  sustaining  this  demurrer. 

In  order  to  a  proper  conception  of  the  issue  thus  presented 
it  will  be  necessary  to  take  a  closer  view  of  the  petition  in  this 
case.  After  making  the  formal  averments  showing  corporate 
character  of  the  city  of  Lima,  its  possession  of  a  system  of  water 
works  controlled  by  a  board  of  water  works  trustees,  and  the 
appointment  of  plaintiff  by  said  board  as  clerk,  or  secretary  of 
said  board,  and  his  qualifications  and  entering  upon  the  duties 
of  his  oflfice  as  aforesaid,  the  petition  proceeds  to  state  as  fol- 
lows: 
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**That  on  the  16th  day  of  May,  1902,  said  plaintiff  entered 
upon  the  duties  of  said  oflSce  of  clerk  or  secretary  of  said  board 
as  aforesaid,  after  having  duly  qualified,  and  continued  to  dis- 
charge the  duties  of  said  office  as  aforesaid  up  to  and  including 
the  2d  day  of  October,  A.  D.,  1903,  to  the  complete  satisfaction 
of  the  said  board  of  water  works  trustees,  while  they  remained 
in  office  until  the  4th  day  of  May,  1903,  and  to  the  complete 
satisfaction  of  the  Board  of  Public  Service  of  the  city  of  Lima, 
Ohio,  which  board  of  public  service  succeeded  to  the  duties  of 
said  board  of  water  works  trustees,  on  the  4th  day  of  May, 
1903,  as  provided  by  the  Municipal  Code  of  the  state  of  Ohio. 
That  the  duties  of  said  clerk  or  secretary  of  said  water  works 
were  to  take  charge  of  the  books,  papers  and  accounts  of  said 
water  works;  to  have  the  care  and  control  of  the  safe  belonging 
to  the  city  of  Lima,  Ohio,  for  the  use  of  the  said  water  works, 
and  to  keep  and  record  the  minutes  of  the  board  of  water  works 
trustees,  while  they  were  in  office  and  had  contrpl  of  said  water 
works,  and  that  afterwards  as  such  secretary  he  was  required 
to  and  did  perform  precisely  the  same  and  similar  services 
under  and  by  virtue  of  his  office  for  said  board  of  public  serv- 
ice, from  the  4th  day  of  May,  1903,  up  to  and  including  the  2d 
day  of  Oetober,  1903. 

**That  the  duties  required  of  him  as  such  secretary  remained 
precisely  the  same  under  the  board  of  public  service,  as  they 
were  when  he  entered  upon  the  discharge  of  his  duties  under 
said  board  of  water  works  trustees,  up  to  the  time  he  was  ex- 
cluded and  prevented  by  said  board  of  public  service  from  per- 
forming the  duties  of  said  office,  as  hereinafter  set  forth,  and 
that  they  still  continue  the  same  under  the  rules  and  regula- 
tions of  said  board  of  public  service,  and  as  provided  for  by  the 
Municipal  Code  of  Ohio. 

''Plaintiff  says  that  on  the  3d  day  of  October,  1903,  in  the 
night  time  preceding  said  day,  said  Board  of  Public  Service  of 
the  city  of  Lima,  Ohio,  did  forcibly  enter  into  and  take  pos- 
session of  the  office  room,  wherein  said  plaintiff  as  such  secre- 
tary aforesaid  performed  the  duties  of  his  said  office,  and 
wherein  was  transacted  all  the  business  of  the  bo^rd  of  water 
works  trustees,  and  of  said  board  of  public  service,  so  far  as 
the  control  of  and  management  of  said  water  works  was  con- 
cerned, and  also  forcibly  took  possession  of  the  books,  papers 
and  accounts  belonging  to  said  office,  and  in  the  care  and  con- 
trol of  said  plaintiff  as  such  secretary  or  clerk,  nnd  also  took 
possession  of  the  safe  and  the  money  contained  therein,  be- 
longing to  the  city  of  Lima,  Ohio,  and  under  the  care  and  con- 
trol of  said  plaintiff  and  then  and  there  and  thereafter  pre- 
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vented  plaintiff  from  entering  into  said  ofiSce  room  and  also  from 
performing  any  of  the  duties  of  said  oflSoe,  from  and  after  the 
2d  day  of  October,  1903,  up  to  and  including  the  15th  day  of 
May,  1904,  the  day  on  which  the  term  of  office  expired  to  which 
said  plaintiif  was  elected  as  aforesaid. 

**That  on  the  morning  of  October  3d,  1903,  to-wit,  at  7:30 
o'clock  A.  M.,  the  said  plaintiff  demanded  from  said  board  of 
public  service,  at  the  said  office  room  of  the  water  works,  the 
right  and  privilege  of  entering  said  office  room  and  the  pos- 
session of  the  books,  papers^  safe  and  all  effects  belonging  to 
said  office  as  such  secretary  and  insisted  on  his  right  to  enter 
said  office  room  to  perform  the  duties  of  such  office,  which  de- 
mand said  Board  of  Public  Service  of  the  city  of  Lima,  Ohio, 
refused  to  comply  with,  and  did  so  refuse  until  the  expiration 
of  said  plaintiff's  term  of  office,  although  said  plaintiff  did  for 
a  reasonable  time,  to-wit,  for  at  least  the  next  ten  days  follow- 
ing said  3d  day  of  October,  1903,  continue  each  morning  at  the 
time  for  opening  the  office  of  said  water  works,  to  demand  from 
those  placed  in  the  same  to  represent  said  board  of  public  serv- 
ice, the  right  to  perform  the  duties  of  his  office,  which  demand 
was  persistently  and  continuously  refused. 

**  Plaintiff  says  that  he  has  ever  since  and  at  all  times  since 
the  2d  day  of  October,  1903,  up  to  and  including  the  15th  day 
of  May,  1904,  stood  ready  and  willing  to  do  and  perform  all 
the  duties  of  said  office,  of  secretary  or  clerk  of  said  water 
works,  as  aforesaid,  but  has  been  wholly  debarred  from  so  do- 
ing by  the  action  and  refusal  of  said  Board  of  Public  Service 
of  Lima,  Ohio,  as  such  board,  pretending  to  and  while  acting 
within  the  scope  of  their  duties  as  such  board. 

'*  Plaintiff  says  that  he  was  unable  to  find  other  similar  em- 
ployment from  the  2d  day  of  October,  1903,  to  the  16th  day  of 
May,  1904. 

**  Plaintiff  says  that  said  action  of  said  board  of  public 
service  was  arbitrary  and  without  reason;  that  plaintiff  had 
at  all  times  performed  his  duties  as  such  secretary  or  clerk,  in 
full  compliance  with  law  and  to  the  satisfaction  of  said  board 
of  public  service  and  without  any  complaint  or  charges  of 
neglect  or  wronsj-doing  preferred  against  him  by  said  board  of 
public  service. 

**  Plaintiff  says  that  said  defendant  paid  his  salary,  as  and 
for  such  employment  from  the  15th  day  of  May,  1902,  up  to  the 
1st  day  of  October,  1903,  and  no  more.  That  he  has  made  de- 
mand of  said  defendant  for  his  salary  due  him  at  the  dates  at 
which  the  same  became  due.  and  also  for  the  full  amount  after 
his  term  of  office  had  expired,  which  defendant  has  refused  to 
pay  and  still  continues  to  refuse  to  pay. 
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**  Wherefore,  plaintiff  asks  judgment  for  the  total  amount 
which  he  would  otherwise  have  receeived  as  salary  as  such  clerk 
during  the  period  extending  from  October  1st,  1903,  to  the  end 
of  the  term  of  his  appointment,  to-wit,  to  May  16th,  1904." 

The  sole  question  as  presented  here  is:  Did  the  court  below 
err  in  sustaining  the  demurrer  to  said  petition? 

Plaintiff  claims  substantially  that  by  virtue  of  said  appoint- 
ment he  became  a  public  officer  and  could  not  therefore  be  re- 
moved before  the  expiration  of  his  term  except  for  cause  and 
upon  charges  filed  and  presented;  that  the  act  of  the  board  of 
public  service  in  dispossessing  and  removing  him  as  it  did  was 
arbitrary  and  unreasonable  and  without  cause,  and  therefore 
he  was  entitled  to  hold  his  position  to  the  end  of  said  term  and 
was  and  is  consequently  entitled,  to  receive  from  said  city  his 
stated  salary  for  all  of  that  time. 

In  the  view  which  we  take  of  this  case  it,  perhaps,  matters 
little  whether  plaintiff  was  an  officer  of  the  city  of  Lima  within 
the  meaning  of  that  term,  or  a  mere  employe  of  the  board  of 
public  service.  It  is  claimed  on  the  one  hand  that  he  was  an 
officer  and  denied  on  the  other.  The  functions  of  a  public  of- 
ficer are  clearly  defined  in  State,  ex  rel,  v.  Jennings  et  al,  in 
the  57th  Ohio  State,  page  415.  The  second  syllabus  of  this  case 
reads  as  follows : 

**To  constitute  a  public  office  against  the  incumbent,  of 
which  quo  warranto  will  lie,  it  is  esvsential  that  certain  public 
duties,  a  part  of  the  sovereignty  of  the  state,  should  be  ap- 
pointed to  it  by  law,  to  be  exercised  by  the  incumbent,  in  virtue 
of  his  election  or  appointment  to  the  office,  thus  created  and  de- 
fined, and  not  as  a  mere  employe  subject  to  the  direction  and 
control  of  some  one  else." 

Under  the  principles  here  laid  down  it  is  difficult  to  under- 
stand how  plaintiff  could  be  considered  a  public  officer.  His 
position  was  that  of  clerk.  His  duties  were  those  of  a  sub- 
ordinate. All  his  actions  were  subject  to  the  direction,  first,  of 
the  board  of  water  works  trustees,  and  secondly,  to  the  board 
of  public  service. 

As  stated  above,  however,  the  solution  of  this  question  does 
not  enter  seriously  into  our  findings.    Whatever  may  have  been 
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the  legal  status  of  the  board  of  water  works  trostees  it  was 
legislated  out  of  existence  by  the  act  of  October  22,  1902,  above 
referred  to,  and  by  Section  222  of  said  act,  which  is  designated 
in  Bates'  Annotated  Statutes  of  1904  as  1536-978.  This  provides 
as  follows: 

**The  first  election  under  this  act  shall  be  held  on  the  first 
Monday  in  April,  1903,  and  all  elective  officers  provided  for  in 
this  act  shall  be  elected  at  that  time  and  the  terms  of  all  exist- 
ing elective  officers  of  municipalities,  except  as  otherwise  pro- 
vided in  this  act,  shall  cease  and  determine  on  the  first  Monday 
in  May,  1903,  and  their  offices  shall  be  abolished  upon  the  quali- 
fications of  the  officers  provided  for  in  this  act,  and  every  year 
thereafter  on  the  first  ^londay  in  May,  1903,  and  their  offices 
shall  be  abolished  upon  the  qualifications  of  the  officers  pro- 
vided for  in  this  act,  and  every  year  thereafter  on  the  first 
Monday  in  April  an  election  shall  be  held  in  each  municipal 
corporation  and  such  election  shall  be  conducted,  canvassed 
and  the  result  certified  in  the  manner  provided  by  law  with  re- 
spect to  municipal  elections." 

The  officers  chosen  at  the  first  election  held  hereunder  and  at 
nil  subsequent  elections  shall  begin  their  respective  terms  on  the 
first  Monday  in  May  succeeding  said  election. 

Under  other  circumstances  this  might  be  construed  to  be  the 
end  of  subordinate  positions  created  by  said  board  of  trustees 
and  the  consequent  termiijation  of  all  terms  of  employment,  or 
offices  created  by  it  and  the  removal  or  ejectment  of  the  incum- 
bents of  same.  This,  however,  is  prevented  by  another  provis- 
ion of  the  ^lunicipal  Code  known  as  Section  213  of  the  code, 
or  1536-912,  of  Bates  Statutes.     This  section  reads  as  follows: 

**All  officers  elected  by  the  people  or  appointed  by  any  au- 
thority, and  all  employes  under  any  boards  or  officers  in  any 
municipal  corporation,  and  all  officers  or  employes  in  any  edu- 
cational, charitable,  benevolent,  penal  or  reformatory  institu- 
tion in  any  such  corporation,  now  serving  as  such,  shall  remain 
in  their  respective  offices  and  employments  and  continue  to  per- 
form the  several  duties  thereof  under  existing  laws,  and  re- 
ceive the  compensation  therefor  until  their  successors  are 
chosen  or  appointed  and  qualified  or  until  removed  by  the 
proper  authority  in  accordance  with  the  provisions  of  this  act." 


CIRCUIT  COURT  REPORTS-NEW  SERIES.       535 
1006.]  Allen  County. 

This  section  of  the  code  doubtless  continued  the  plaintiff  in 
his  oflSce  or  until  **  removed  by  the  proper  authority  in  ac- 
cordance with  the  provisions  of  this  act/'  or  until  his  success- 
or was  chosen  or  appointed.  There  can  be  no  question  but  what 
the  proper  authority  in  this  case  was  the  board  of  public  serv- 
ice. He  was  removed  by  the  board  of  public  service  but  claims 
that  was  arbitrarily  done.  Section  145  of  the  Code,  being 
Section  1536-681  of  Bates'  Annotated  Statutes,  indicates  how  re- 
movals may  be  made  by  the  board  of  public  service,  This  sec- 
tion reads  as  follows: 

The  directors  of  public  service  may  employ  such  superin- 
tendents, inspectors,  engineers,  harbor  masters,  clerks,  laborers, 
and  other  persons,  as  may  be  necessary  for  the  execution  of  the 
powers  and  the  duties  of  this  department,  and  may  establish 
such  sub-departments  for  the  administration  of  affairs  under 
said  directors  as  may  be  deemed  proper.  The  compensation 
and  bonds  of  all  persons  appointed  or  employed  by  the  depart- 
ment of  public  service  shall  be  fixed  by  said  directors,  and  no 
person  shall  be  removed  except  for  cause  satisfactory  to  said 
directors,  or  a  majority  of  them. 

Particular  attention  is  invited  to  the  concluding  portion  of 
this  section,  to- wit:  **The  compensation  and  bonds  of  all  per- 
sons appointed  or  employed  by  the  department  of  public  serv- 
ice shall  be  fixed  by  said  directors,  and  no  person  shall  be  re- 
moved except  for  cause  satisfactory  to  said  directors,  or  a  ma- 
ority  of  them." 

This  doubtless  gives  the  board  of  public  service  power  to  re- 
move any  of  their  appointees  or  employes.  This,  under  the 
circumstances  of  this  case,  would  include  the  plaintiff  as  clerk 
of  said  board.  The  only  condition  is  that  he  shall  not  be  re- 
moved except  for  cause  satisfactory  to  said  directors,  or  a  ma- 
jority of  them.  That  plaintiff  was  removed  is  evident.  That 
his  removal  was  satisfactory  to  the  board  of  directors  is  also 
evident.  Plaintiff,  however,  claims  that  he  was  not  removed 
for  cause,  but  simply  arbitrarily  removed.  This  claim  might 
be  good  so  far  as  the  face  of  this  netition  is  concerned  were  it 
not  that  plaintiff  in  his  petition  makes  an  averment  that  this 
action  of  the  board  of  public  service  was  taken  by  the  board 
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** while  acting  within  the  scope  of  their  duties  as  such  board." 
There  can  be  only  one  legitimate  inference  from  this  declaration 
of  the  petition.  If  the  board  was  acting  within  the  scope  of  its 
duties  in  the  removal  of  plaintiff,  _they  must  have  been  acting 
legally  and  his  removal  must  have  been  for  cause.  There  are 
other  averments  in  the  petition  claiming  that  the  removal  was 
arbitrary  and  without  reason,  that  plaintiff  had  performed  his 
duties  in  compliance  with  law  and  to  the  satisfaction  of  said 
board  and  without  any  complaint  or  charges,  etc.,  but  under 
the  familiar  rule  that  a  pleading  of  this  nature  must  be  con- 
strued most  strongly  against  the  pleader,  the  effect  of  the  ad- 
missions above  quoted  must  be  apparent. 

Note  also  that  Section  1536-912  provides  that  officers  and 
employes  affected  by  said  act  of  October  22,  1902,  and  acting  as 
such  officers  or  employes  at  said  date,  shall  remain,  etc.,  and  re- 
ceive their  compensation,  etc,,  until  their  successors  are  chosen 
or  appointed  and  qualified.  This  would  apply  to  plaintiff  as 
well  as  others.  There  is  nothin^r  in  the  petition,  it  is  true,  to 
show  that  a  successor  to  the  plaintiff  had  been  appointed,  but 
since  the  petition  alleges  that  the  board  of  public  service  acted 
witliin  the  scope  of  its  duties  in  said  matter,  an  inference  to 
that  effect  might  be  justified. 

Under  these  circumstances  it  is  the  opinion  of  the  court  that 
the  demurrer  was  well  taken.  There  are  a  number  of  other 
reasons  assigned  by  defendant  in  error  in  support  of  the  action 
of  the  lower  court,  but  as  the  grounds  noted  above  are  sufficient 
to  dispose  of  the  case,  we  do  not  pass  upon  the  others. 

We  find  no  error  in  the  ju(igment  of  the  lower  court  and  the 
judgment  of  said  court  is  therefore  affirmed  at  the  costs  of  the 
plaintiff  in  error.  Judgment  and  execution  accordingly  and 
ease  remanded  to  the  court  of  common  pleas  for  execution. 

Becker  <&  Becker,  for  plaintiff  in  error. 

//.  0.  BerUley,  City  Solicitor,  for  defendant. 
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CONTRACTS  BETWEEN  RAILWAY  COMPANIES. 

[Circuit  Court  of  Montgomery  County.] 

Dayton  &  Union  Ry.  Co.  v.  P.,  C,  C.  &  St  L.  Ry.  Co.» 

Decided,  1902. 

Railways — Corporations  De  Jure  and  De  Facto — Ultra  Vires  Contract 
— Valid  When  Invalid  Portion  Can  Be  Eliminated — Mere  Inten- 
tion to  Violate  Corporate  Duties — Not  Ground  for  Forfeiture  of 
Charter — Contract  for  Use  of  Tracks  a  Permanent  License,  When 
— Agreement  to  Arbitrate  Does  Not  Oust  Jurisdiction  of  the  Courts 
— Word  '*Road"  a  Generic  Term — Includes  Present  and  Future 
Tracks  and  Side-tracks — Right  to  do  Local  Freight  Business — Test 
as  to  What  Company  Business  Passing  Over  a  Road  Belongs. 

1.  A  de  jure  railroad  corporation  does  not  by  entering  into  an  ultra 

vires  contract  with  a  connecting  line  become  a  corporation  de 
facto. 

2.  A  mere  intention  on  the  part  of  a  railroad  company  to  violate  its 

public  duties,  does  not  change  the  legal  status  of  the  company,  or 
afford  ground  for  the  forfeiture  of  its  charter. 

3.  A  trackage  contract  between  railroad  companies,  whose  tracks  are 

parallel  for  a  distance  of  fifteen  miles  and  thereafter  separate 
widely,  is  within  the  enumerated  powers  of  railroads,  and  does 
not  destroy  but  rather  creates  competition  between  them:  and 
where  in  a  contract  of  this  character  an  ultra  vires  feature  is 
found,  which  can  be  eliminated,  the  remaining  portion  of  the  con- 
tract is  not  rendered  invalid  thereby,  nor  is  ground  afforded  for 
forfeiture  of  the  company's  charter. 

4.  Moreover  the  defense  of  ultra  vires  can  not  be  interposed  by  one 

railroad  company  against  another,  which  has  been  recognized  as 
binding  upon  them  and  acted  upon  fior  thirty-seven  years,  and 
the  history  of  the  arrangment  and  circumstances  of  the  com- 
panies are  as  in  this  case. 

5.  The  taking  up  and  removal  of  a  parallel  track  is  a  public  good  to 

the  extent  that  the  burden  upon  the  public  domain  is  thereby  re- 
lieved, and  the  danger  at  crossings  reduced,  and  the  convenience 
of  the  carrier  promoted. 

6.  A  valid  contract  between  two  railroad  companies,  whereby  one  is 

to  faav'3  the  use  of  the  other's  road  so  long  as  they  continue  to 


^Affirming  1  N.  P. — N.  S.,  577,  and  affirmed  by  the  Supreme  Court, 
67  O.  8.,  523. 
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exist  as  chartered  corporations,  is  in  the  nature  of  a  permanent 
license,  and  is  enforceable  in  a  court  of  justice  notwithstanding 
a  provision  that  disputes  between  the  companies  shall  be  sub- 
mitted to  arbitration.  The  word  "road"  in  such  a  contract  wf.l 
be  construed  as  a  generic  term  including  all  present  and  future 
tracks,  side-tracks  and  structural  facilities  in  the  transaction 
of  both  locafl  and  through  business. 
7.  A  grant  by  a  railroad  company  of  the  use  of  its  road  for  "all  trains 
required  in  the  prosecution  of  its  business,"  limits  the  licensee  to 
the  business  of  the  grantee  company,  and  the  test  as  to  whether 
the  business  passing  over  the  road  is  that  of  the  'licensee  is  to  be 
determined  from  the  facts  of  the  case,  and  not  from  the  engines 
or  crews  used  in  operating  the  trains. 

Appeal  from  Montgomery  Common  Pleas. 

This  ease  comes  before  ns  on  appeal  from  the  decree  of  the 
court  of  common  pleas. 

The  action  is  prosecuted  by  the  plaintiff,  to  enjoin  the  defend- 
ant from  interfering  with  its  use  of  the  track  and  sido-traeks  of 
the  defendant's  road  between  the  west  bank  of  the  Great  Miami 
river  at  Dayton,  Ohio,  and  the  junction,  or  Dodson  station  (fif- 
teen miles  beyond,  in  a  northwesterly  direction),  for  the  trans- 
ajction  of  its  business  as  a  common  carrier. 

The  plaintiff  claims  the  right  to  so  use  that  part  of  the  de- 
fendant's road  under  a  contract  entered  into  by  it  and  the 
Dayton  &  Western  Railroad  Company  oh  January  14,  1363 :  and 
that  its  rights,  under  that  contract,  havo  become  fixed  and  definite 
by  a  long  course  of  business  and  user,  acquiesced  in  by  the  de- 
fendant, for  such  length  of  time  and  with  puch  uniformity  as  to 
have  become  a  rule  of  construction  of  the  contract  between  the 
parties.  A  copy  of  the  contract  is  attach,  d  to  the  petition  and 
is  of  such  length  that  reference  must  be  had  thereto  for  a  full 
statement  of  its  contents.  The  terms  which  are  in  dispute,  and 
which  the  court  is  called  upon  to  construe,  will  be  referred  to 
in  the  discussion  of  the  case. 

The  defendant  admits  the  execution  of  the  contract,  but 
denies  the  plaintiff's  right  to  use  its  road,  in  the  manner  and  to 
the  extent  claimed  by  it;  sp_ecifically  denying  its  right  to  use 
the  side-tracks  in  West  Dayton,  and  the  main  line,  for  the  pur- 
pose of  scheduling  or  detouring  the  trains  of  other  roads  over 
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the  same.  It  also  denies  that  it  has  acquiesced  in  the  use  of  its 
road  in  the  manner  claimed  by  the  jjlaintiflf.  It  claims  further, 
that  the  contract  in  question  is  void  aJ)  initio,  for  the  reason 
that  the  parties  to  it,  being  railroad  companies  operating  par- 
allel competing  lines,  were  without  the  corporate  power  to  enter 
into  such  a  contract,  and  that  the  contract  is  against  public 
policy,  for  the  reason  that  its  tendency  and  purpose  are  to  stifle 
competition.  It  asks  therefore  that  the  contract  may  be  de- 
clared void  and  canceled,  or  if  not,  then  that  the  plaintiff  may 
be  enjoined  from  making  an  unwarranted  use  of  the  road  under 
its  terms. 

There  are  but  few  facts  in  dispute  4n  the  case,  the  material 
facts  being  admitted.  Those  admitted  or  proven,  found  by  the 
court  necessary  to  be  considered,  in  reaching  a  conclusion  in  the 
case,  are  the  following: 

1.  The  Dayton  &  Western  Railroad  Company  was  incor- 
porated February  14,  1846,  (44  O.  L.  L.,  93).  It  was  author- 
ized to  and  did  thereafter  construct  a  line  of  railroad  from  the 
city  of  Dayton  to  the  state  line,  between  the  states  of  Ohio  and 
Indiana,  passing  through  the  village  of  Dodson,  fifteen  miles 
west  of  the  city  of  Dayton.  On  January  31,  1851,  the  legisla- 
ture authorized  it  to  unite  with  the  Terre  Haute  &  Richmond 
railroad  (49  0.  L.  L.,  466),  thus  giving  it  a  line  to  Richmond, 
Indiana. 

2.  The  Greenville  &  Miami  Railroad  Company  was  incor- 
porated February  26,  1846,  (44  0.  L.  L.,  189),  with  authority 
to  construct  a  line  of  railroad  from  the  town  of  Greenville  in 
Darke  county,  to  any  point  on  the  Dayton  &  Western  railroad, 
or  to  any  point  on  the  Miami,  or  Miami  Extension,  canal.  On 
March  23,  1850,  it  was  authorized  to  extend  its  railroad  west- 
wardly,  to  a  point  on  the  Indiana  state  line  (48  O.  L.  L.,  311). 
It  thereafter  constructed  a  line  of  railroad  from  Union  City, 
through  Greenville,  to  a  point  called  the  junction,  at  or  near 
Dodson,  a  village  on  the  Dayton  &  Western  road. 

3.  On  March  14,  1853,  the  Greenville  &  Miami  Railroad 
Company  acquired,  by  contract  with  the  Dayton  &  Western 
Railroad  Company,  the  privilege  of  occupying  the  right  of  way 
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of  the  Dayton  &  Western  Railroad  Company,  from  the  point  of 
junction  at  Dodson,  to  Dayton,  for  the  construction  of  a  second 
track,  thirteen  feet  from  center  to  center,  parallel  with  that 
company's  line,  agreeing  to  pay  therefor  six  per  cent,  on  the  cost 
of  the  D.  &  W.  road,  between  these  points.  Subsequently  it  ac- 
quired from  the  abutting  landowners  for  railroad  purposes  eight 
strips  of  land,  which  are  not  continuous,  but  which  lie  along- 
side the  Dayton  &  Western  Railroad  Company's  right  of  way. 
Under  this  arrangement  it  put  down  and  operated,  until  Janu- 
ary 14,  1863,  a  separate  track  with  the  then  needed  side-tracks, 
parallel  with  the  line  of  the  Dayton  &  Western  Railroad  Com- 
pany's line,  between  Dodson  and  the  west  bank  of  the  Great 
Miami  river,  at  Dayton. 

4.  On  January  8,  1863,  the  Oreenville  &  Miami  Railroad 
Company  was  reorganized,  under  the  laws  of  Ohio,  as  the  Day- 
ton &  Union  Railroad  Company.  . 

5.  On  January  14,  1863,  the  Dayton  &  Western  Railroad 
Company,  and  the  Dayton  &  Union  Railroad  Company,  entered 
into  the  contract,  attached  to  the  petition,  marked  exhibit  **A;" 
in  pursuance  thereof,  the  Dayton  &  Union  Railroad  Company 
took  up  and  disposed  of  its  superstructure,  between  Dodson  and 
Dayton,  and  has  ever  since  transacted  its  business  as  a  common 
carrier,  between  those  points,  on  the  road  of  the  Dayton  &  West- 
ern Railroad  Company,  paying  therefor  the  rentals  in  the  con- 
tract provided. 

6.  On  January  4,  1865,  the  Little  Miami  and  the  Columbus 
&  Xenia  Railroad  Companies  leased  the  Dayton  &  Western  rail- 
road for  a  period  of  ninety-nine  years,  renewable  forever,  sub- 
ject to  the  agreement  between  the  Dayton  &  Western  Railroad 
Company  and  the  Dayton  &  Union  Railroad  Company,  dated 
January  14,  1863,  and  agreed  *'to  keep,  perform  and  fulfill  all 
and  every  of  the  covenants  and  stipulations  of  the  party  of  the 
first  part,"  contained  in  said  agreement. 

7.  On  November  13,  1868,  in  pursuance  to  article  fifteen  of 
the  contract  of  January  14,  1863,  the  Dayton  &  Union  Railroad 
Company,  and  the  Little  Miami  and  the  Columbus  &  Xenia 
Railroad  Companies,  for  a  consideration  of  $2,000,  annual  ren- 


•    CmCUIT  OOUET  REPORTS-NEW  SERIES.       541 

1905.]  Montgomery  County. 

tal,  to  be  paid  by  the  former  to  the  latter,  agreed  that  the  former 
should  have  the  privilege  of  using  the  Great  Miami  river  bridge, 
and  the  track  of  the  Dayton  &  Western  railroad,  from  the  depot  . 
grounds  of  the  Dayton  &  Union  east  of  the  river  to  the  junction 
near  the  west  end  of  said  bridge;  the  rights  and  liabilities  of  the 
parties  to  be  determined  by  the  terms  of  the  contract  of  January 
14,  1863;  since  which  time  the  Dayton  &  Union  Railroad  Com- 
pany has  used  said  bridge  and  track  in  the  conduct  of  its  busi- 
ness and  paid  the  rental  therefor. 

8.  On  March  18,  1869,  the  Columbus  &  Xenia  Railroad  Com- 
pany leased  to  the  Little  Miami  Railroad  Company  for  the 
period  of  ninety-nine  years,  renewable  forever,  its  line  of  road, 
together  with  its  interest  in  the  Dayton  &  Western  railroad. 

9.  On  December  1,  1869,  the  Little  Miami  Railroad  Com- 
pany leased  to  the  Pittsburgh,  Cincinnati  &  St.  Louis  Railway 
Company  for  the  period  of  ninety-nine  years,  renewable  for- 
ever, its  line  of  road,  including  its  interest  in  the  Dayton  & 
Western  and  the  Columbus  &  Xenia  railroads. 

10.  On  January  2,  1877,  the  Pittsburgh,  Cincinnati  &  St. 
Louis  Railway  Company,  as  lessee  of  the  Little  Miami  Railroad 
Company,  entered  into  an  agreement  with  the  Dayton  &  Union 
Railroad  Company,  whereby  the  said  first-named  company,  for 
the  sum  of  $10,000  cash  to  it  in  hand  paid,  settled  and  dismissed 
a  suit  then  pending  in  the  Superior  Court  of  Dayton,  brought  to 
recover  additional  rentals,  under  the  stipulations  of  the  twenty- 
third  article  of  the  contract  of  January  14,  1863 ;  and  upon  the 
further  agreement  of  the  Dayton  &  Union  Railroad  Company, 
thereafter,  to  pay  to  the  Pittsburgh,  Cincinnati  &  St.  Louis 
Railway  Company  a  fixed  rental  of  $10,000  annually,  said 
twenty-third  article  was  agreed  to  be  eliminated  from  said  con- 
tract, and  to  be  thereafter  inoperative ;  but  it  was  otherwise  then 
and  there  expressly  agreed,  between  said  parties,  that  **all  other 
portions  of  said  contract  of  January  14,  1863,  should  remain 
unchanged  and  in  full  force,  and  all  the  rights  and  privileges  of 
each  party  thereunder  should  be  fully  preserved." 

11.  On  October  1,  1890,  the  defendant,  the  Pittsburgh,  Cin- 
cinnati, Chicago  &  St.  Louis  Railway  Company,  became  and  is 
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now  the   successor   of  the   Pittsburgh,  Cincinnati  &   St.  Louis 
Railway  Company. 

12.  On  or  about  November  8,  1897,  the  defendant  notified 
the  plaintiif  that  on  and  after  December  1,  1897,  the  switches  to 
its  side-tracks  in  West  Dayton,  or  Miami  City,  would  be  closed 
and  locked  against  the  locomotives  and  cars  of  the  plaintiff,  un- 
less a  charge  was  paid  therefor,  and  it  has  refused  to  arbitrate, 
under  article  twelve  of  the  contract  of  January  4,  1863,  the 
question  whether  the  plaintiff  has  the  right  to  use  said  side- 
tracks without  charge. 

13.  The  side-tracks,  whose  use^is  thus  in  dispute  between  the 
parties,  were  constructed  by  the  defendant,  and  its  predecessor 
in  title,  between  the  years  of  1870  and  1897  inclusive,  and  each 
of  said  side-tracks  connects  with  the  main  track  of  the  Dayton  & 
Western  railroad;  they  are  fourteen  in  number,  and  four  of 
them  are  laid  down  on,  and  three  others  lead  out  from  the  right 
of  way  used  by  the  Dayton  &  Union  Railroad  Company  before 
it  took  up  its  superstructure. 

14.  The  Dayton  &  Union  Railroad  Company  has  used  the 
said  main  track  and  side-tracks  between  said  stations,  for  run- 
ning, by  schedule,  and  detouring  thereon,  trains  of  other  rail- 
road companies,  without  the  permission  of  the  defendant  and 
against  its  protest.  It  has  also  received  and  discharged  freight 
for  other  railroad  companies,  with  which  it  has  connection,  on 
the  east  side  of  the  river,  on  the  side-tracks  in  Miami  City,  for 
switching  charges  only. 

15.  The  nature  and  extent  of  the  use,  made  by  plaintiff  of 
the  defendant's  road,  has  changed,  more  or  less,  with  the  change 
of  management  of  the  roads,  respectively,  and  the  mode  of  use 
has  not  been,  as  to  the  matters  in  dispute,  of  that  uniform  char- 
acter which  would  establish  a  rule  of  construction  of  the  con- 
tract between  the  parties.  At  no  time,  however,  before  the  com- 
mencement of  this  action,  did  the  defendant  question  the  right 
of  the  plaintiff  to  use  its  main  track  and  the  side-tracks  in  use 
at  the  time  of  the  making  of  the  contract  of  January  14,  1863, 
and  provided  for  therein. 
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Wilson,  J. ;  Suluvan,  J.,  and  Summers,  J.,  concur. 

I.  The  question  whether  the  contract  of  January  14,  1863,  is 
ultra  vires,  will  be  first  considered. 

It  is  argued  by  counsel  for  the  defendant,  that  although  the 
plaintiff  was  without  authority  to  operate  this  parallel  line  of 
fifteen  miles  of  track,  for  the  reason  that  its  charter  did  not  ex- 
tend over  it,  yet,  that  it  was  a  corporation  de  facto^  operating  a 
line  parallel  with  the  Dayton  &  Western  road,  can  not  be  ques- 
tioned in  this  action.  This  should  not  be  said  unmindful  of  the 
fact,  and  it  would  be  more  accurate  to  say,  that  it  was  a  corpora- 
tion de  jure,  authorized  under  its  charter  to  operate  a  line  of 
road  from  the  Indiana  line  at  Union  City,  through  Greenville, 
to  Dodson,  the  point  of  junction  with  the  Dayton  &  Western 
road,  which,  apart  from  the  fifteen  miles  of  parallel  track  is, 
beyond  question,  a  connecting  line.  If  it  be  true,  that  to 
operate  the  fifteen  miles  of  track,  under  the  agreement  made 
with  the  Dayton  &  Western  Railroad  Company  in  1863,  was  to 
exceed  its  corporate  power,  and  its  authority  had  been  chal- 
lenged by  proceedings  in  quo  warranto,  the  iudgment  of  the 
court  would  have  been  to  oust  it  from  doing  what  it  had  no 
authority  to  do,  confining  its  operation  to  the  charter  limits,  but 
not  revoking  its  charter.  It  would  still  have  continued  to  be  a 
corporation  de  jure. 

It  must  be  conceded,  we  think,  that  if  this  parallel  track  had 
never  been  built,  and  the  contract  of  January  14,  1863,  had  been 
entered  into,  under  the  other  existing  conditions,  the  roads  con- 
tracting would,  in  contemplation  of  law,  have  been  connecting 
lines,  authorized,  under  the  statute,  to  enter  into  a  trackage  ar- 
rangement for  their  common  benefit. 

This  contract  looks  to  a  return  to  just  that  condition.  It  was 
made,  in  part,  for  the  purpose  of  enabling  the  plaintiff  to  take 
up  its  parallel  line,  which,  it  is  said,  it  was  operating  ultra 
vires,  and  substitute  therefor  a  trackage  contract,  which  would 
be  within  its  enumerated  powers.  Having  taken  up  its  parallel 
track,  or  agreed  to  do  so,  it  became  and  was  simply  a  corpora- 
tion de  jure,  owning  and  operating  a  connecting  line  of  railroad, 
within  the  meaning  of  the  statute. 


544       CIRCUIT  COUBT  REPORTS-NEW  SERIES. 

Railway  Co.  v.  Railway  Co.  [Vol.  VI,  N.  S. 

The  fact  that  the  parties  stipulated,  in  the  contract,  that  the 
Dayton  &  Union  Railroad  Company  might,  if  the  contract  was 
terminated,  return  to  the  use  of  the  parallel  track,  did  not  make 
it  otherwise.  No  mere  intention,  or  purpose,  on  the  part  of  a 
corporation,  to  violate  its  duty,  can  constitute  ground  for  the 
forfeiture  of  its  charter,  or  change  its  legal  status.  Common- 
wealth V.  Railway  Co.,  58  Pa.  St.,  26. 

The  language  of  the  statute  in  force  at  the  date  of  the  eon- 
tract  was : 

**  Any  two  or  more  railroad  companies,  whose  lines  are  so  con- 
nected, may  enter  into  an  arrangement  for  their  common  bene- 
fit, consistent  with  and  calculated  to  promote  the  objects  for 
which  they  were  created."     S.  &  C,  281. 

The  language  of  the  present  statute  is: 

*'Any  two  or  more  companies  whose  lines  are  connected  and 
not  competing,  may  enter  into  an  arrangement  for  their  common 
benefit  consistent  with,  and  calculated  to  promote  the  objects 
for  which  they  were  created."    Section  3300,  Revised  Statutes. 

The  intendment  of  the  law  is  not  changed  by  the  addition  of 
the  words  **and  not  competing."  It  was  the  original  purpose 
of  the  statute  to  preserve  competition  for  the  benefit  of  the  pub- 
lic, and  that  is  the  settled  policy  of  the  law. 

There  are  provisions  in  the  contract  in  question  which  look  to 
the  stifling  of  competition,  but  they  have  never  been  acted  upon. 
The  parties  have  each,  under  the  arrangement,  carried  on  the 
business  of  a  common  carrier,  without  invoking  the  aid  of  these 
provisions.  *  *  *  It  can  not  be  said,  therefore,  that  the 
contract  would  not  have  been  entered  into  without  them.  It 
will  be  time  enough  to  pass  upon  their  legality  when  the  con- 
tracting parties  undertake  to  enforce  them.  The  contract  is 
operative  and  binding  without  them,  and  if  found  to  be  unlaw- 
ful, they  can  be  eliminated,  leaving  the  other  provisions  of  the 
contract  to  stand.  Without  them,  the  contract  creates  compe- 
tition and  is  not,  for  that  reason,  against  public  policy.  If  ih? 
business  of  the  public  can  be  done  as  well  on  one  track  as  on  two. 
it  was  not  only  for  the  benefit  of  the  companies,  but  of  th? 
public  as  well,  to  romove  one  of  the  tracks.     The  inconvenience 
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of  doing  business  with  one  road  across  the  track  of  the  other, 
is  obvious,  and  every  additional  track  is  an  increased  burden  on 
the  public  domain,  and  an  enhancement  of  the  danger  to  th'3 
public,  and  to  property.  *  •  •  It  is  the  policy  of  the  law 
to  mitigate  these  necessary  evils  by  doing  away  with  unnecessary 
tracks.  Vide,  Sections  3338,  3339,  3340  and  3341,  Revised  Stat- 
utes. 

We  find,  therefore,  that  the  companies,  entering  into  this  con- 
tract, had  the  corporate  power  to  so  do,  and  that  the  contract  is 
not  against  public  policy.  If  this  were  not  so,  we  would  ques- 
tion the  right  of  the  defendant  to  plead  the  ultra  vires  of  the 
contract,  as  a  defense  in  this  action.  It  is  said  in  Rawle's  Bou- 
vier,  1154 : 

**It  is  a  much  disputed  question,  whether  unauthorized  eon- 
tracts,  neither  malum  in  se  nor  malum  prohibitum,  or  where  the 
restriction  is  implied  from  the  grant  of  specified  powers,  are 
absolutely  void  and  non-enforceable,  even  where  the  party  has 
received  the  consideration  for  the  promise." 

It  would  seem  that  the  Supreme  Court  of  the  United  States  is 
committed  to  the  doctrine  that  such  contracts  are  absolutely 
void,  and  that  no  relief  can  be  had  under  them. 

In  the  case  of  Central  Transportation  Co,  v.  Car  Co..  139  U. 
S.,  24,  60,  Mr.  Justice  Gray  says : 

**When  a  corporation  is  acting  within  the  general  scopi*  of  the 
pow^ers  conferred  upon  it  by  the  Legislature,  the  corporation,  as 
well  as  persons  contracting  with  it,  may  be  estopped  to  deny 
that  it  has  complied  with  the  legal  formalities  which  are  pre- 
requisites to  its  existence  or  to  its  action,  because  such  requisites 
might  in  fact  have  been  complied  with.  But  when  the  contract 
is  beyond  the  powers  conferred  upon  it  by  existing  laws,  neither 
the  corporation,  nor  the  other  party  to  the  contract,  can  be 
estopped,  by  assenting  to  it,  or  by  acting  upon  it.  to  show  that 
it  was  prohibited  by  those  laws." 

It  will  be  found  that  the  doctrine  of  this  case  is  supported 
by  numerous  other  cases,  preceding,  as  well  as  followinjr.  in  that 
court.  It  is  said,  however,  in  the  notes  to  the  ca:?e  of  Miller  v. 
Insura/nce  Co.,  20  L.  R.  A.,  765  (92  Tenn.,  167) : 
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*'Oii  the  other  hand,  it  has  come  to  be  the  settled  doctrine  of 
many  stales  that  a  corporation  may  be  estopped  to  deny  its 
authority  to  enter  into  a  contract  which  has  been  executed,  and 
from  which  it  has  derived  the  benefit  which  it  thereby  sought. 
There  is  undoubtedly  a  growing  tendency  to  the  latter  doctrine 
in  modern  decisions  of  this  country,  and  of  England." 

Some  of  the  leading  cases  upholding  it  are,  Whitney  Anns 
Co,  V.  Barlow,  63  N.  Y.,  62;  Manchester  dk  L.  Ry,  v.  Railway 
Co.,  66  N.  IL,  100  (20  Atl.  Rep.,  383) ;  Wright  v.  Hughes,  IV) 
Ind.,  324;  Bradley  v.  Ballard,  55  111.,  413. 

The  courts  of  many  other  states  are  in  line  with  these  authori- 
ties. Among  the  very  recent  decisions  to  that  effect  are,  Boyd 
V.  Carbon  Black  Co,,  182  Pa.  St.,  206  (37  Atl.  Rep.,  937) ;  Bath 
Gas  Light  Co.  v.  Claffy,  151  N.  Y.,  25  (45  N.  E.  Rep.,  390).  In 
the  latter  case  it  is  held: 

**2.  A  contract  made  by  a  corporation  without  legislative 
sanction,  and  hence  in  excess  of  its  powers,  but  invohing  no 
moral  turpitude,  and  offending  against  no  express  statute,  is  not 
necessarily  'illegal'  in  such  a  sense  as  to  prevent  the  maintenance 
of  any  action  upon  it.'' 

This  is  a  strong  statement  of  what  is  called  the  new  doctrine. 
Our  own  Supreme  Court  would  seem  to  hold  with  these  later 
authorities. 

In  the  case  of  Hays  v.  Light  d*  Coal  Co.,  29  Ohio  St.,  330. 

340,  Judge  Boynton  says : 

*'The  rule  seems  well  established  that  where  a  contract  has 
been  executed  and  fully  performed,  on  the  part  either  of  the 
corporation  or  of  the  other  contracting  party,  neither  will  be 
permitted  to  insist  that  the  contract  and  such  performance  by 
one  party  were  not  within  the  corporate  power  of  the  company." 

In  the  case  of  Larwell  v.  Savings  Fund  Soc.,  40  Ohio  St.,  274, 
285,  Judge  Dickman  makes  the  same  statement  substantially. 
In  both  of  these  cases  Whitney  Arms  Co.  v.  Barlaw,  supra,  is 
cited  with  approval ;  and  in  that  case  it  is  held,  page  506 : 

**The  plea  of  uUra  vires  should  not,  as  a  general  rule,  pre- 
vail, whether  interposed  for  or  against  a  corporation,  when  it 
would  not  advance  justice,  but  on  the  contrary  would  accom- 
plish a  legal  wrong." 
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The  contract  against  which  the  defense  of  ultra  vires  is  sought 
to  be  interposed  in  the  case  at  bar,  has  been  recognized  as  bind- 
ing and  acted  upon  by  the  parties  for  more  than  the  third  of  a 
century.  In  pursuance  to  its  provisions,  the  plaintiff  has  taken 
up  its  track,  and  the  defendant  has  constructed  side-tracks,  and 
other  business  facilities,  on  the  right  of  way  the  plaintiff  once 
occupied,  and  is  claiming  the  right  to  exclude  the  plaintiff  from 
their  use  in  its  business.  The  defendant  expressly  ratified  its 
terms  fourteen  years  after  its  execution,  in  order  that  it  might 
receive  the  increased  rentals  commensurate  with  the  growth  of 
business.  Its  treasury  has  received  more  than  $350,000,  the 
fruits  of  its  enforcement.  These  facts,  we  think,  call  for  the 
application  of  the  doctrine  of  the  cases  we  have  last  cited,  and 
which,  we  understand,  meets  the  approval  of  the  Supreme  Court 
of  Ohio;  and  independent  of  the  question  whether  or  not  the 
contract  was,  and  is,  ultra  vires,  we  hold  it  would  be  inequitable 
and  unjust,  at  this  late  day,  to  permit  that  defense  to  be  inter- 
posed. 

If  we  should  follow  the  contrary  doctrine,  as  held  by  the  Su- 
preme Court  of  the  United  States,  the  defendant  does  not.  in  its 
answer,  justify  the  plea.  It  admits  it  threatens  to.  and  will, 
unless  restrained  by  the  court,  lock  its  switches  to  the  side- 
tracks in  Miami  City,  against  the  plaintiff,  and  dispossess  it  by 
force  of  the  use  of  the  property  it  daims  under  the  contract. 

The  defendant  asks  that  the  contract  may  be  declared  void 
and  canceled,  but  it  d(x?s  not  propose,  or  seek,  a  settlement  of 
the  rights  and  equities  which  may  have  grown  up  under  the 
long  acquiescence  in,  and  execution  of  the  contract  for  thirty- 
seven  years.  It  simply  claims  the  right  to  seize  the  property 
and  dispossess  the  plaintiff,  because  the  contract  is  void.  Such 
seizure  at  once,  by  force  and  without  adjustment,  would  leave 
the  plaintiff  practically  without  the  facilities  to  carry  on  its 
business.  Relying  upon  the  terms  of  this  contract,  the  agree- 
ment for  the  use  of  the  C,  H.  &  D.  bridge  has  boon  canceled. 
Its  right  to  use  the  defendant's  bridge  must  stand  or  fall  with 
the  contract  which  is  sought  to  be  avoided.  And  if  it  falls  the 
plaintiff  might  be  shut  off  entirely  from  Dayton,  east  of  the 
river. 


548       CmCUIT  COURT  REPORTS— NEW  SERIES. 

Railway  Co.  ▼.  Railway  Co.  [Vol.  VI,  N.  S. 

Numerous  other  inequalities  might  arise,  growing  out  of  the 
execution  of  the  contract  in  the  past. 

**  A  court  of  equity  will  enjoin  the  seizure  of  property,  and  the 
ejectment  of  the  possessor,  although  the  same  may  have  been 
acquired  under  an  illegal  contract,  until  an  application  has 
been  made  for  the  cancellation  of  such  contract,  and  a  full  and 
fair  settlement  of  all  accounts  growing  out  of  its  execution  in 
the  past."  Western  Union  Tel.  Co.  t.  Railway  Co.,  1  McCrary, 
565  (3Fed.  Rep.,  430,  434). 

Judge  McCrary,  on  page  569,  says : 

**What  I  wish  to  emphasize  in  this  case,  as  well  as  in  other 
similar  cases,  is  that  the  defendants  have  no  right  to  take  their 
remedy  into  their  own  hands.  If  they  have  the  right  to  seize 
this  property  by  force,  upon  the  ground  that  they  hold  the  con- 
tract void,  according  to  the  same  reasoning  the  plaintiff  would 
have  the  right  to  adjudge  the  contract  valid,  and  by  force  retake 
the  property.  In  other  words,  force  and  violence  would  take 
the  place  of  law,  and  mobs  would  be  substituted  for  the  process 
of  courts  of  justice.  The  strongest  litigant,  the  one  command- 
ing the  largest  force  of  men  and  the  most  money,  would  succeed. 

'*Such  a  doctrine,  if  recognized  by  the  courts,  as  a  proper 
mode  of  adjusting  disputes  concerning  property  rights,  would 
lead  at  once  to  anarchy. 

*  *  If  the  defendants,  after  years  of  acquiescence  in  the  contract 
in  question,  after  receiving  its  benefits,  and  after  a  property  had 
been  built  under  it  to  which  others  made  claim,  became  suddenly 
convinced  that  it  was  a  void  contract,  it  was  their  duty  to  apply 
to  the  courts  for  relief,  praying  a  cancellation  of  the  contract, 
and  a  full  and  fair  settlement  of  all  accounts  growing  out  of  its 
execution  in  the  past. 

**  Until  they  seek  some  such  remedy,  and  until  a  fair  settle- 
ment upon  a  full  accounting  can  be  had,  they  will  be  enjoined 
from  attempting  to  eject  the  plaintiff,  or  to  seize  the  property.'* 

Utider  any  view  of  the  law,  therefore,  the  defendant  is  not  en- 
titled to  interpose  the  defense  of  ultra  vires,  simply,  to  the 
plaintiff's  suit,  to  enjoin  it  from  forcibly  seizing  the  property 
and  rights  which  are  in  dispute  under  the  contract. 

II.  The  contract  is  in  the  nature  of  a  permanent  license, 
securing  to  the  plaintiff  the  right  to  use  the  road  of  the  Dayton 
&  Western  Railroad  Company  in  the  manner  prescribed  by  its 
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terms,  as  long  ^as  the  contracting  parties  shall  continue  to  exist 
as  chartered  corporations. 

The  defendant  succeeds  to  the  use  and  control  of  the  Dayton 
&  Western  road,  subject  to  the  terms  of  this  contract,  which  its 
predecessor,  for  a  valuable  consideration,  agreed  to  perpetuate 
and  perform.  It  is  not  precluded  from  defending  under  the 
contract,  because  of  the  stipulation  therein^  to  arbitrate. 

**A  mere  agreement  to  arbitrate  does  not  preclude  a  resort 
to  a  court  of  justice;  and  it  can  not  be  pleaded  in  bar.  Such 
agreements  will  not  be  specifically  enforced,  nor  will  the  arbitra- 
tors be  compelled  to  act."    McGunn  v.  Hanlin,  29  Mich.,  476. 

It  only  remains,  therefore,  to  construe  the  contract. 

The  authority  given  to  the  Dayton  &  Union  Railroad  Com- 
pany, to  enter  into  the  contract,  .as  expressed  in  the  agreement, 
of  the  reorganizing  creditors  and  stockholders  of  the  Greenville 
&  Miami  Railroad  Company,  was  to  contract  *  *  for  tho  use  of  so 
much  of  the  road  of  said  Dayton  &  Western  Railroad  Company 
as  lies  between  Dodson  and  the  city  of  Dayton." 

The  incentive  to  the  contract  is  declared  in  the  preamble  to  be 
**the  mutual  interest  of  both  companies."  Its  pui*pose  was 
**by  proper  comity"  to  arrange  **for  the  convenieni!  dispatch 
of  the  business  of  both  companies,  upon  a  sinsrle  track  common 
to  both." 

The  Dayton  &  Union  Company  had  the  opportunity,  and  de- 
sired to  dispose  of  its  superstructures,  between  the  village  of 
Dodson,  and  the  city  of  Dayton.  But  before  it  would  do  so  it 
desired  to  first  acquire  from  the  Dayton  &  Western  company 
**the  permanent  right  *  *  •  to  enter  upon  its  railway 
track  from  time  to  time,  and  at  all  times,  at  either  of  said  points, 
with  the  locomotives,  cars  and  trains  of  the  said  party  of  the 
second  part."  The  Dajrton  &  Western  Railroad  Company  was 
willing  to  make  such  permanent  grant. 

**To  carry  out  this  agreement,  and  to  grant  and  assure.  t« 
the  said  party  of  the  second  part,  the  permanent  right  and  full 
use  of  the  said  railway  track  and  the  side-tracks  thereof  be- 
tween said  points,"  the  contract  was  entered  into. 

Such  in  substance  is  the  preamble. 
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The  grant  is  expressed  in  the  first  and  second  articles  which 
are  as  follows: 

"First.  For  the  consideration  hereinafter  stated,  the  said 
party  of  the  first  part  hereby  grants  and  assures  to  the  said 
party  of  the  second  part  the  permanent  right  to  enter  upon  the 
main  track  of  the  party  of  the  first  part,  without  delay  or 
hindrance,  by  properly  constructed  switches  at  the  junction,  and 
near  the  west  end  of  the  bridge  over  the  Oreat  Miami  river,  and 
with  all  the  trains  of  the  said  party  of  the  first  part,  and  in 
such  manuer  as  will  fully  allow  to  the  party  of  the  second  part 
all  reasonable  means  and  facilities  for  the  prompt  and  con- 
venient dispatch  of  its  business. 

**  Second.  "While  it  is  the  intention  of  the  said  contracting 
parties  to  make  the  main  track  and  side-tracks  of  the  party  of 
the  first  part,  between  the  said  points,  common  to  the  use  of 
both  companies,  as  aforesaid,  it  is  hereby  distinctly  stipulated 
that  the  free  use  thereof  by  the  said  party  of  the  second  part 
shall  be  at  all  times  subordinate  to  the  necessary  use  thereof  by 
the  said  party  of  the  first  part,  except  as  hereinafter  qualified.*' 

It  will  be  observed  that  what  the  Dayton  &  Union  company 
was  authorized  to  contract  for,  was  the  use  of  the  road  of  the 
Dayton  &  Western  company  between  these  points.  Road  is  a 
gen,?ric  term,  and  must  be  held,  ordinarily,  to  include  all  struc- 
tural facilities,  which  appertain  to  the  road  proper.  That  term 
is  not  used  in  the  first  and  second  articles  of  the  contract.  What 
is  substituted  therefor,  is  main  track  and  side-tracks  *  •  *. 
Other  articles  in  the  agreement  assure  to  the  plaintiff  the  use 
of  the  switches  and  water  stations.  These  together  practically 
constitute  the  road,  in  the  sense  the  plaintiff  has  the  right  to  use 
the  same. 

That  they  were  intended  to  be  such  equivalent,  is  apparent 
from  the  language  of  article  thirteen,  wherein  it  is  provided  that 
the  payment  of  rent  shall  begin  **at  the  time  the  party  of  the 
second  part  enters  on  the  use  of  the  road  of  the  party  of  the  first 
part;''  and  from  article  twenty,  in  which  it  is  provided,  that 
*'the  party  of  the  second  part  shall  be  liable  to  individuals  and 
the  public,  for  any  damage  done,  to  persons  or  property,  by  its 
trains  in  using  the  road  of  the  party  of  the  second  part." 
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We  conclude,  therefore,  that  the  language  of  the  general  grant 
is  broad  enough  to  include  all  tracks  and  side-tracks,  which  were 
then  or  have  since  become  a  structural  part  of  the  road,  and 
must  be  held  to  so  do,  unless  there  can  be  found  words  of  limita- 
tion in  the  other  provisions  of  the  contract,  which  necessarily 
modify  its  meaning. 

It  is  argued  that  such  limitation  is  necessarily  implied  from 
the  provisions  of  article  three  of  the  contract.  We  do  not  so 
interpret  it.     It  reads: 

**  Third.  It  shall  be  the  duty  of  the  party  of  the  first  part 
to  provide  at  Higgins  station  and  at  Brookville  station,  neces- 
sary side-tracks  for  the  convenient  passing  of  trains  and  dis- 
patch of  business  at  those  points,  and  to  keep  the  same  in  good 
repair,  and  also  the  main  track,  culverts,  crossings,  bridges,  etc., 
between  the  w^est  side  of  the  Miami  river  and  the  junction ;  and 
in  addition  to  the  side-track,  for  the  purpose  of  passing  trains 
at  Brookville,  there  shall  be  additional  siding  and  track  for  the 
accommodation  of  freight.'' 

This  stipulation  was  made  necessary,  for  the  reason  the  roads 
could  not  operate  under  the  contract  until  side-tracks  were  pro- 
vided for  the  passing  of  trains,  and  the  accommodation  of 
freight  at  the  villages  on  the  line,  it  being  a  part  of  the  agree- 
ment that  the  party  of  the  second  part  should  be  permitted  to 
take  up  its  whole  superstructure.  The  limitation  which  it  im- 
plies is,  that  the  party  of  the  second  part  could  not  then  re- 
quire the  party  of  the  first  part  to  build  any  side-tracks  other 
than  as  therein  provided.  For  others  than  these,  it  must  rely 
on  the  necessity  that  would  compel  the  party  of  the  first  part  to 
build,  in  order  to  accommodate  it;5  own  business. 

If  the  plaintiff  believed,  and  had  the  right  to  believe,  that  it 
would  be  entitled  to  use  in  common  the  side-tracks  which  the  de- 
fendant would  thus  be  compelled,  by  the  demands  of  its  own 
business,  to  build,  there  is  no  significance  in  the  fact  that  other 
side-tracks  are  not  expressly  provided  for  in  the  contract.  They 
would  come  only  with  the  increase  of  business,  true,  but  would 
be  sure  to  come  if  needed. 

It  was  provided  that  the  increase  of  business  to  the  plaintiff, 
beyond  $100,000  per  annum,  should  bring  a  correspondingly  in- 
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creased  rental  to  the  defendant;  and  in  that  way  the  defendant 
was  to  be  compensated,  not  only  for  the  additional  wear  and 
tear,  but  for  the  outlay  it  would  make  in  providing  the  arldi- 
tional  facilities  for  conveniently  dispatching  promptly,  the 
business  of  both  companies  on  one  line  common  to  both. 

If  anything  does,  it  is  the  fixed  rental  of  the  contract  of  1877 
that  prevents  the  compensation  from  being  always  commensur- 
ate with  the  cost  of  placing  and  maintaining  the  road  in  a  con- 
dition equal  to  the  demands  of  the  business  of  both  roads. 

This  modification  of  the  original  contract  was  made  by  the  de- 
fendant *s  immediate  predecessor,  to  all  of  whose  rights  and  lia- 
bilities it  has  succeeded. 

The  provisions  of  article  twenty-three,  for  the  increased 
rental,  proportionate  to  the  increase  of  business,  indicates  that 
the  parties  had  in  mind  the  growth  of  business,  and  growth  of 
business  means  additional  facilities— more  side-tracks. 

In  view  of  the  fact  that  the  arrangement  was  to  be  perma- 
nent, lasting  as  long  as  the  companies  retained  their  charters,  it 
would  not  be  for  the  mutual  interest  of  both  companies,  as  is 
said  in  the  preamble,  nor  making  the  use  of  the  main  track  and 
side-tracks  common  to  both,  as  is  the  declared  intention,  nor 
equitablCy  as  is  the  rule  prescribed  in  article  twenty-four,  to 
limit  the  plaintiff  to  the  use  of  the  side-tracks  existing  at  the 
time,  or  expressly  provided  for  in  the  contract. 

The  true  measure  of  its  right,  in  the  language  of  the  contract, 
is,  "to  occupy  and  use  between  said  points,  the  main  railway 
track  and  side-tracks  of  the  sMd  party  of  the  firat  part;  and  in 
such  manner  as  will  fully  allow,  to  the  party  of  the  second 
part,  all  reasonable  means  and  facilities  for  the  prompt  and 
convenient  dispatch  of  its  business." 

To  put  upon  the  use  the  restrictions  for  which  the  defendant 
contends,  would  be  to  make  it  partial,  not  **full,''  unreasonable, 
not  *'all  reasonable,"  and  to  retard,  not  render  ** prompt,"  the 
dispatch  of  its  business. 

It  is  contended  by  counsel  that  article  twelve,  which  is  con- 
structional in  its  character,  clearly  defines  the  scope  of  the  whole 
contract.    It  provides: 
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**In  giving  construction  to  the  contract,  due  consideration 
shall  be  given  to  the  main  object  sought  to  be  accomplished  by 
its  foimation:  (1)  the  use  of  one  track  instead  of  two,  between 
Dayton  and  the  junction;  (2)  the  manner  in  which  the  party  of 
the  second  part  may  use  the  tracks  of  the  party  of  the  first  part; 
and  (3)  the  amount  of  compensation  to  be  paid  therefor." 

It  i.s  said  this  simply  means  to  give  the  Dayton  &  Union  Bail- 
road  Company  the  use  of  the  main  track  and  side-traclcs,  for  the 
prompt  and  convenient  moving  of  its  trains  between  said  points, 
and  that  it  obtains  no  other  right  under  the'  contract. 

This  construction  seems  to  us  to  be  too  narrow.  It  has  the 
right  to  do  a  freight  business  over  this  line.  In  order  to  do  a 
freight  business,  it  must  have  the^  facilities  for  reaching  out, 
and  gathering  up  the  freight.  That  is  the  purpose  of  these  side- 
tracks. The  **  prompt  and  convenient  moviijg"  of  empty  trains 
would  be  a  barren  ideality;  and  the  words  of  the  contract 
would  be  as  '* sounding  brass  and  tinkling  cymbal"  if  they 
meant  nothing  more  than  that. 

It  is  not  true,  we  think,  that  the  local  business  between  Day- 
ton and  the  junction  *was  not  provided  for  in  the  annual  com- 
pensation to  be  paid  by  the  plaintiff.  The  right  to  do  a  local 
business  is  included  in  the  general  grant. 

Article  five,  which  is  also  constructional,  says: 

**This  agreement  shall  not  be  so  construed  as  to  prohibit  the 
said  party  of  the  second  part  from  carrying  freight  or  pas- 
sengers to  or  from  Dayton  and  the  junction,  or  to  or  from  any 
intermediate  station." 

The  implication  is,  this  right  has  already  been  granted,  but 
there  is  danger  that  it  may  be  misconstrued. 

It  is  not  fairly  inferable  from  article  twenty-four  that  the 
compensation  agreed  upon  was  not  in  payment  for  the  right  to 
do  a  local  business.     That  section  reads: 

**The  superintendents  of  the  companies  here  contracting  shall 
agree  upon  some  convenient  and  equitable  mode  of  doing  the 
local  freight  business  between  Dayton  and  the  junction,  and 
equitably  dividing  the  receipts  for  the  same.  * ' 
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As  we  understand  this  provision,  it  is  that  the  superintend- 
ents of  the  two  companies  shall  agree  upon  some  joint,  con- 
venient and  equitable  mode  of  doing  the  local  freight  business, 
which  each  party  has  the  right  to  do,  singly,  over  one  track; 
that  is,  while  the  train  service  must  necessarily  be  separate,  yet 
the  freight,  and  the  moneys  received  therefrom,  may  be  handled 
jointly  by  one  set  of  agents,  at  one  line  of  freight  depots,  agree- 
ing that  the  receipts  for  the  same*may  be  equitably  divided,  ac- 
cordingly as  the  parties  furnish  the  train  service,  the  stations, 
and  pay  the  agents  for  handling  the  business.  *  *  *  It  is  an- 
other means  of  economy,  which  is  the  connecting  thread,  run- 
ning clear  through  the  contract.  But  whether  the  plaintiff  does 
its  own  local  business,  or  agrees  with  the  defendants  on  a  con- 
venient and  equitable  mode  of  doing  it  jointly,  it  all  the  time 
has  the  right  to  do  it,  or  the  right  to  an  equitable  division  of  the 
receipts — the  one  or  the  other — ^because  it  pays  the  stipulated 
compensation  for  the  use  of  the  road. 

It  is  misconstruing  this  provision  to  conclude  from  it  that  the 
right  to  do  a  through  business  was  to  be  paid  for  by  the  an- 
nual rental,  and  the  right  to  do  a  local  businegs  was  to  be  paid 
for  by  a  division  of  the  receipts  therefrom.  The  receipts  pay  for 
doing  the  business,  not  for  the  right  to  do  it,  over  the  line.  The 
annual  rental  pays  for  the  right  to  do  both  kinds  of  business, 
through  and  local. 

The  argument,  therefore,  that  the  side-tracks  are  not  included 
in  the  contract,  because  the  right  to  use  them  is  not  paid  for  by 
the  compensation  stipulated  for  in  the  agreement,  falls  to  the 
ground. 

As  was  said  by  the  learned  judge  who  decided  the  case  be- 
low, article  eleven,  which  grants  to  the  plaintiff  the  right  to  use 
the  track  to  remove  its  superstructure  free  of  charge,  was  not 
made  necessary  because  the  plaintiff's  use  was  limited  to  any  of 
the  tracks,  but  because  it  was  limited  to  doing  the  business  of 
the  company  as  a  common  carrier. 

Confessedly  the  plaintiff  had  the  right  to  use  all  the  tracks 
then  existing,  for  the  transaction  of  its  business  proper,  and 
none  other  could  be  used  to  remove  its  superstructure. 
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We  find  in  the  contract  no  words  of  limitation  and  no  provis- 
ions, or  stipulations,  which  deny  or  circumscribe  the  plaintiff's 
right  to  use  the  road  of  the  Dayton  &  Western  Railroad  Com- 
pany, including  its  main  track,  all  side-tracks  constructed,  or  to 
be  constructed  as  a  part  thereof,  switches  and  water  stations, 
between  the  junction  at  Dodson  and  the  west  bank  of  the  Great 
Miami  river  at  the  city  of  Dayton,  for  the  legitimate  transaction 
of  its  business  as  a  common  carrier ;  subordinate  only  to  the  de- 
fendant's  preferential  right  to  the  necessary  use  thereof,  for 
the  trasaction  of  its  business,  as  a  common  carrier,  as  provided 
in  article  two  of  the  contract. 

The  use  of  the  road  by  the  plaintiff,  however,  is  limited  to 
**all  the  trains  required  in  the  prosecution  of  its  business/'  as 
is  stipulated  in  the  first  article  of  the  contract. 

It  may  **use  said  railway  between  said  points,  with  the  loco- 
motives, cars  and  trains  of  the  party  of  the  second  part^^^  as  is 
said  in  the  preamble.  It  has  not  the  right  to  license  other  rail- 
road companies,  in  the  prosecution  of  their  own  separate  busi- 
ness, to  run  their  trains,  freight  or  passenger,  scheduled  or  de- 
.  toured,  over  this  line  for  hire,  without  the  consent  of  the  de- 
fendant. 

It  has  not  the  right  to  receive  and  discharge  freight  belong- 
ing exclusively  to  the  business  of  other  railroad  companies^  on 
the  side-tracks  of  the  defendant,  in  West  Dayton,  for  switching 
charges,  except  as  it  may  be  authorized  by  the  defendant. 

What,  of  right,  it  may  do  over  this  line,  is  its  own  business  as 
a  common  carrier,  according  to  the  general  meaning  and  accep- 
tation of  that  term. 

All  is  well  said  by  counsel  for  the  plaintiff,  in  his  brief,  the 
test  is  not  whose  engines,  or  whose  crews  are  operating,  but 
whose  business  is  being  done  on  the  line.  Whatever  comes  to 
the  plaintiff,  under  the  widest  comity  between  connecting  and 
forwarding  lines,  and  whatever  it  is  required,  under  the  law, 
to  receive  from  other  roads,  and  carry,  is  its  own  business,  as 
much  as  what  it  may  solicit  along  the  line.  But  it  is  not  author- 
ised to  burden  this  track,  or  these  side-tracks,  with  special 
privileges,  granted  by  it  to  other  roads;  and  this,  because  it  is 
itself  a  licensee. 
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Accordingly  a  decree  may  be  entered,  enjoining  the  defendant 
from  in  any  way  interfering  with  the  plaintiff's  right  to  use 
the  track  and  side-tracks  in  question,  to  the  extent,  in  the  man- 
ner, and  for  the  purpose  hereinbefore  stated;  enjoining  the 
plaintiff  from  the  unauthorized  use  as  herein  defined.  Each 
party  will  pay  half  the  costs. 

Nevin,  Nevin  &  Kalhfus,  for  plaintiff. 

Charles  Darlington,  for  defendant. 


DEFICIENT  BILL  OF  EXCEPTIONS. 

[Circuit  Court  of  Summit  County.] 

The  Diamond  Rubber  Co.  v.  Addison  II.  McClurg. 

Decided,  April.  1905. 

Bill  of  Exceptions— Shows  on  Its  Face  That  It  Does  Not  Contain  AU 
of  the  Evidence,  When. 

A  bill  of  exceptions  shows  on  its  face  that  it  does  not  contain  all  of 
the  eveidence.  thereby  precluding  a  reviewing  court  from  consider- 
ing the  weight  of  the  evidence,  where  it  appears  therefrom  that  a 
part  of  the  evidence  in  the  lower  court  consisted  of  Illustrations 
or  demonstrations  by  models  of  machinery,  and  there  is  nothing 
in  the  bill  to  show  where  the  witnesses  and  counsel  stood  with 
reference  to  the  models,  what  they  pointed  out,  and  where  they 
placed  their  hands  except  by  such  words  as  "here,"  "there,"  "like 
that,"  and  the  word  "Indicating"  in  parentheses  inserted  by  the 
stenographer. 

Winch,  J.;  Marvin,  J.,  and  Laubie,  J.  (sitting  in  place  of 
Henry,  J.),  concur. 

Error  to  the  Court  of  Common  Pleas  of  Summit  County. 

Defendant  in  error  recovered  jurlormont  asrainst  plaintiff  in 
error,  by  the  consideration  of  the  court  of  common  pleas,  for 
damages  susitained  by  him  in  the  loss  of  part  of  his  left  hand, 
which  was  caught  between  two  large  rollers  of  a  machine  in  the 
rubber  company's  works,  by  reason,  as  it  is  claimed  by  him,  of 
negligence  of  the  company  in  failing  to  warn  him  of  certain 
latent  hazards  in  the  operation  of  said  machine. 
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We  are  asked  to  reverse  said  judgment  because  the  verdict  is 
said  to  be  against  the  weight  of  the  evidence. 

The  impossibility  of  this  court  reviewing  the  weight  of  the 
evidence  will  be  apparent  by  reading  a  few  extracts  from  the  bill 
of  exceptions.    On  page  10,  question : 

**Mr.  Sterbondy,  now  suppose  those  are  the  rollers,  Mr. 
Sherbondy  (indicating  to  the  witress  by  the  use  of  two  rolls  of 
cardboard,  and  a  sheet  of  paper,  the  rolls  being  marked  Plain- 
tiff's Exhibit  Rolls,  and  the  paper  being  marked  Plaintiff's 
Exhibit  Slab),  and  we  will  say  this  represents  the  slab  of  rub- 
ber and  it  is  being  batched  out;  a  man  stands  here  in  this  po- 
sition, lays  the  rubber  slab  on  the  rollers  like  that,  and,  as  you 
have  said,  because  of  the  compound — now  then,  he  has  put  his 
slab  on  there  and  because  of  the  compound  which  should  wo^-k 
into  the  slab  it  does  not  catch  on  the  roller,  so  he  puts  his  hands 
as  you  have  described,  or  one  hand  on  the  side  of  the  roller  this 
way,  pressing  the  slab  down  on  the  hot  roller  where  it  adheres; 
now,  I  ask  you,  what  is  liable  to  happen  from  this  end  of  the 
slab  turning  over  this  way  (indicating)!  (Objected  to;  ques- 
tion withdrawn)." 

I  have  read  the  question  to  show  that  the  models  used  here 
were  made  a  part  of  the  bill  of  exertions  and  were  before  the 
court  at  the  hearing  in  this  court. 

**Q.  When  he  has  put  his  hand  on  this  end  next  him  to  press 
the  slab  against  the  hot  roller  and  make  it  adhere,  what  may 
happen  from  the  other  end  of  the  slab,  the  one  farthest  from 
him  ?    A.  Why,  it  is  liable  to  turn  back. 

**Q.  And  do  what?  A.  Catch  your  hands;  that  is,  if  your 
hands  are  above  the  center  of  the  roll. 

**Q.  Suppose  they  are  there  (indicating)?  A.  Tlhat  is  above 
the  center. 

**Q.  You  call  this  the  center  of  the  roll  (indicating)?  A. 
Yes,  sir. 

*'Q.  Away  down  here  (indicating)  ?    A.  Yes,  sir. 

**Q.  You  don't  mean  this  center,  the  top  of  the  center?  A. 
No,  the  top— center. 

**Q.  Suppose  that  it  is  here  (indicating),  what  is  liable  to 
happen  from  the  slab  of  rubber?  (Objected  to.) 

"A.  Liable  to  catch  your  hands.  (Objected  to.) 

'*Q.  If  your  hand  is  there?  (Objected  to.) 

"A.  Yes,  sir.  (Objected  to.) 
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**Mr.  Wilcox:  The  objeartion  is  that  counsel  insert  elements 
in  the  question  which  do  not  appear  to  be  the  facft,  and  the 
second  is  the  illustration,  and  the  third  is  the  guess  of  the  wit- 
ness in  the  answer.     * 

**The  Court:  These  are  at  best,  illustrations;  he  does  not  say 
what  did)  occur  there.  I  think  he  has  a  right  to  describe  the 
operation  of  that  machine.    I  think  I  will  let  it  stand  so  far. 

**  Defendant  excepts. 

**Q.  Mr.  Sherbondy,  I  will  ask  you  the  question  generally 
now,  and  you  may,  if  you  please,  describe  to  the  jury  the 
operation — 

**Mr.  Wilcox:  If  Your  Honor  please,  may  I  have  inserted 
in  the  record  in  connection  with  that  question,  that  counsel  for 
plaintiff,  by  way  of  illustration,  took  the  sheet  of  pasteboard 
representing  the  rubber  slab  and  turned  it  over,  indioating  the 
manner  in  which  counsel  claims  the  plaintiff's  hand  was  caught? 

*'The  Court:  Yes.'* 

This  showB  that  counsel  for  plaintiff  in  error  fully  understood 
that  the  record-  must  show  what  was  indicated  by  tihe  witness, 
and  yet  this  is  all  there  is  in  the  record  anywhere  exhibiting  to 
this  court  what  was  so  indicated.  All  through  the  record  appear 
questions  asked  by  counsel  for  both  parties  and  answers  given 
by  the  witnesses,  illustrated  by  the  use  of  tihe  models  referred  to. 
Just  where  counsel  and  witnesses  stood  with  reference  to  the 
models,  what  they  pointed  at,  and  where  they  placed  their  hands, 
are  described  in  the  bill  of  exceptions  by  such  words  as  **here," 
** there,"  **like  that,"  and  the  word  ** indicating"  in  parenthe- 
sis, inserted  by  the  stenographer. 

Some  of  this  testimony  was  illustrated  to  this  court  on  the 
argument  of  the  case  by  counsel,  but  they  disputed  each  other 
as  to  tihe  correctness  of  some  of  the  illustrations  and  the  record 
furnishes  no  means  of  determining  which  was  right.  Indeed, 
without  a  re-enactment  of  the  scene  by  the  witnesses  who  ap- 
peared before  the  jury,  much  of  the  record  is  unintelligible. 
We  are,  therefore,  forced  to  say  that  the  bill  of  exceptions 
shows  on  its  face  that  it  does  not  contain  all  the  evidence. 
Certainly  it  does  not  put  this  court  in  the  position  of  the  jury 
so  that  it  can,  with  equal  facility,  determine  the  weight  of  the 
evidence. 
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For  the  reason  stated,  the  judgment  must  be  affirmed. 

E.  K.  WUcox,  for  plaintiff  in  error. 

Geo.  M.  Anderson  and  F.  V.  Owen,  for  defendant  in  error. 


ASSESSMENTS  IN  ACCORDANCE  WITH  BENEFITS. 

[Circuit  Court  of  Hamilton  County.] 

Frances  Kummer  et  al  v.  The  City  op  Cincinnati  et  al. 
Decided,  June  24,  1905. 

Assessment — For  Street  Improvement — Benefits — Depreciation  in  Value 
of  Property  by  City's  Act — Benefits  not  Based  on  Depreciate 
Value, 

A  municipality  can  not  adopt  as  a  basis  for  estimating  the  benefits 
accruing  to  abutting  lots  from  a  street  improvement  the  depre- 
ciated value  of  the  lots  at  the  time  of  the  improvement,  due  to  the 
fact  that  the  street  had  been  used  as  a  dump  for  waste  matter  of 
all  kinds,  and  had  thereby  become  a  public  nuisance  from  which 
property  values  suffered. 

GiFPEN,  J. ;  Jelke,  P.  J.,  and  Swing,  J.,  concur. 

The  street  improvement  involved  in  this  case  is  the  same  'as 
that  in  the  case  of  Eliza  R.  Nvlsen  et  al  v.  The  City  of  Cincin- 
nati et  al,  recently  decided  by  this  court  (5  C.  C. — N.  S.,  679), 
in  which  it  was  held  that  in  making  the  assessment  the  board 
of  public  service  did  not  regard  or  attempt  to  regard  the  ben- 
efits thereof  to  the  respective  lots,  but  apportioned  the  cost  find 
expense  of  the  improvement  upon  the  lots  abutting  thereon  in 
proportion  to  their  respective  frontages  upon  said  improve- 
ment, and  enjoined  the  collection  of  the  assessment  in  excess 
of  the  special  benefits  conferred.  The  same  result  must  follow 
in  this  case,  unless  the  contention  of  the  city  that  the  street, 
prior  to  the  improvement,  being  used  as  a  dump  for  waste  mat- 
ter of  all  kinds  and  becoming  a  public  nuisance,  thereby  de- 
preciated the  value  of  the  abutting  lots,  which  should  be  con- 
sidered in  estimating  benefite.  The  city,  however,  had  control 
of  the  street  and  by  statute  was  charged  with  the  duty  of  keep- 
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ing  it  free  from  nuisance.  It  can  not  now  mak^  that  which  was 
occasioned  by  its  own  negligence  the  basis  for  depreciating  the 
value  of  the  property  before  the  improvement,  and  thereby 
sustain  the  assessment. 

Considering  the  benefits  conferred  upon  the  lots  in  contro- 
versy as  shown  by  the  testimony  and  an  actual  view  of  the 
premises,  we  hold  that  the  assessment  upon  lot  38  should  be 
sustained  to  the  extent  only  of  fifty  ($50)  dollars,  that  being 
twenty-five  (25)  per  cent,  of  its  value  after  the  improvement; 
that  only  one  hundred  and  twenty-five  ($125)  dollars  should  be 
assessed  against  lot  106;  that  lot  131  should  be  assessed  one 
hundred  and  sixty  ($160)  dollars,  that  being  twenty-five  (25) 
per  cent,  of  the  value  of  the  lot  after  the  improvement;  lot 
107,  one  hundred  and  twenty-five  ($125)  dollars.  All  in  excess 
of  such  amounts,  as  well  as  the  entire  assessment  on  lot  125. 
will  be  enjoined. 

The  assessment  on  lots  82,  95,  96,  116,  117,  219  and  226  will 
be  sustained  for  the  full  amount. 

A  decree  may  be  drawn  in  accordance  with  the  above  finding. 

Albert  T,  Brown,  for  plaintiff. 

Frank  H,  Kunkel,  for  the  city. 
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CONTRACTS  FOR  WORK  ON  THE  CANALS. 

[Circuit  Court  of  Summit  County.] 

George  W.  Carmichaei.  &  Co.,  v.  Patrick  McCourt  et  al;  and 
George  W.  Carmichaei.  &  Co.  v.  Daniel  McCarry  et  al. 

Decided.  April,  1905. 

Bid8  and  Bidding — Injunction  not  Available  to  Rejected  Lotoest  Bid-' 
der — Except  He  Sue  in  His  Capacity  as  a  Tax-payer — Oontractt^ 
Let  by  the  Board  of  Public  Works — Not  Controlled  by  the  Publito 
Buildings  Act. 

1.  Although  injunction  may  be  the  proper  remedy  for  preventing  the 

award  of  a  contract  for  public  work  to  another  than  the  lowest 
bidder,  it  does  not  lie  where  the  suit  is  brought  by  the  lowest 
bidder,  unless  he  sue  in  his  capacity  of  tax-payer,  or  become  the 
beneficiary  of  a  suit  brought  by  a  tax-payer  whom  he  may  agree  to 
indemnify  against  costs  and  expenses. 

2.  The  law  relating  to  the  canals  and  to  the  state  board  of  public 

works  is  distinct  from  and  independent  of  the  provisions  which  in 
the  Revised  Statutes  are  grouped  under  the  caption  of  "Public 
Buildings/'  and  concerning  the  letting  of  contracts  for  work  on 
the  canals  there  is  a  discretion  which  is  not  allowed  under  the 
public  building  code. 

Henry,  J. ;  Marvin,  J. ;  and  Winch,  J.,  concur. 

Appeal  from  the  Court  of  Common  Pleas  of  Summit  County. 

These  two  actions  come  into  this  court  on  appeal,  and  were 
tried  together.  In  each  of  them  the  plaintiffs,  who  were  con- 
tractors, seek  to  enjoin  the  board  of  public  works  and  certain 
rival  contractors  from  entering  into  contracts  for  the  supply- 
ing of  materials  and  the  performance  of  work  for  which  the 
contractors  last  mentioned  have  been  declared  to  be  the  suc- 
cessful bidders. 

It  is  claimed  that  plaintiff  was  really  the  lowest  bidder  for 
the  contracts  in  question  and  that  the  board  arbitrarily  and 
fraudulently  changed  the  estimates  in  one  case  after  the  ad- 
vertisement and  bidding  were  completed,  but  before  the  award 
was  made;  and  in  the  other  case  unlawfully  combined  certain 
bids  for  different  portions  of  the  subject  matter  of  the  bid- 
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ding  so  as  to  render  plaintiff's  lowest  bid  apparently,  though 
not  really,  higher  than  those  of  his  successful  competitors. 

Plaintiff  bases  his  right  to  sue  upon  his  supposed  right  as 
the  lowest  bidder  under  the  advertisement  and  the  law,  and 
not  upon  his  right  as  a  tax-payer  or  citizen  of  the  state  of 
Ohio,  to  protect  himself  and  others  in  like  case  from  unlawful 
expenditure  of  public  funds.  There  is  no  allegation  in  the  pe- 
tition in  either  case  that  the  plaintiffs  are  citizens  or  tax-payers 
or  residents  or  voters  in  Ohio.  The  plaintiff's  right  of  action 
moreover  is  based  avowedly  upon  Chapter  1,  Title  VI,  Revised 
Statutes  of  Ohio,  entitled  Public  Buildings,  Sections  785  to  794 
whereof  provide  that  no  cont\ract  for  public  improvements 
shall  be  let,  by  municipal  or  other  public  officers  therein  men- 
tioned, otherwise  than  upon  advertisement  and  to  the  lowest 
bidder,  except  under  circumstances  and  conditions  not  material 
here. 

Defendants  contend,  however,  first  thait  plaintiff,  in  tfbo 
capacity  of  lowest  bidder  merely,  can  not  maintain  an  action 
of  this  character,  or  of  any  character,  on  the  facts  of  this  case, 
because  the  advertisement  expressly  reserved  the  right  in  the 
board  of  public  works  to  reject  any  and  all  bids,  and,  there- 
fore, a  rejected  bidder,  even  though  he  be  the  lowest,  has  no 
right  of  action  in  the  premises  which  the  law  will  recognize  or 
enforce. 

The  defendants  further  contend  that  the  chapter  on  public 
buildings  in  the  Revised  Statutes,  however  appropriate  the 
phraseology  of  particular  sections  thereof  may  seem  to  be  to 
the  facts  of  this  case,  can  have  no  application  to  the  canals  or 
to  the  board  of  public  works  of  the  state  of  Ohio,  both  of  which 
subjects  have  been  for  nearly  a  hundred  years  governed  solely 
by  a  code  of  laws  expressly  applicable  to  them,  and  hence  ex- 
clusive of  the  operation  of  the  public  buildings  code,  so-called. 
The  only  law,  therefore,  which  is  applicable,  in  their  view, 
to  this  case  is  Section  218 — 44,  Revised  Statutes,  which  pro- 
vides that  contracts  shall  be  awarded  to  the  lowest  responsible 
bi'dders,  and  which  thus  vests  in  the  board  a  discretion  finally 
and  conclusively  to  determine  who  are  the  lowest  responsible 
bidders  with  respect  to  the  peculiar  kind  of  improvements  that 
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the  board  of  publi<5  works  is  empowered  under  the  Constitu- 
tion and  the  laws  of  Ohio  to  administer. 

Upon  the  former  question  we  were  at  first  inclined  to  re- 
solve in  favor  of  the  plaintiff  the  doubts  expressed  by  the  pre- 
siding judge  on  the  hearing,  and  to  follow  the  authority  of 
Lake  Shore  Foundry  v.  Cleveland,  8  C.  C,  671,  a  ease  which 
was  decided  by  this  court  when  it  was  differently  constituted, 
and  which  apparently  holds  that  a  lowest  bidder  might,  as 
such,  enjoin  a  public  officer  from  letting  a  contract  to  other 
than  the  lowest  bidder  wherever  the  law  expressly  forbids  let- 
ting it  to  any  other. 

The  syllabus  in  that  case  is,  in  part,  as  follows: 

**When  a  city  advertises  for  bids  for  water-pipe,  and  accepts 
a  bid  claimed  to  be  invalid  as  not  in  conformity  to  the  ad- 
vertisement, the  next  lowest  bidder  may  bring  suit  for  injunc- 
tion, without  request  under  Revised  Statutes,  Section  1778,  to 
the  city  solicitor  to  bring  if 

But  a  careful  examination  of  that  case  discloses  the  fact 
that  the  Supreme  Court  decisions  there  cited,  in  support  of  the 
holding  therein  made,  do  not  so  decide.  On  the  contrary,  we 
find  it  is  undoubtedly  the  law  that  although  injunction  may 
indeed  be  the  proper  remedy  in  such  cases,  it  can  not  be  main- 
tained by  the  lowest  bidder,  except  he  sue  in  the  capacity  of  a 
tax-payer.  See  Colorado  Paving  Co,  v.  Murphy,  49  U.  S.  App., 
17,  the  same  case  being  reported  also  in  37  L.  R.  A.,  630.  The 
syllabus  of  that  case  is  instructive :  • 

**One  who  seeks  relief  from  the  courts  for  a  breach  of  a  duty 
imposed  upon  public  officers  by  statute  must  show  that  he  has 
a  vested  right  to  the  discharge  of  that  duty,  and  that  the  stat- 
ute which  imposed  it  was  enacted  for  the  benefit  of  himself  and 
others  in  a  like  situation. 

*'If  the  duty  was  imposed  for  the  benefit  of  another  person 
or  class  of  persons,  and  the  complainant's  advantajje  from  its 
discharge  is  merely  incidental,  and  not  a  part  of  the  design 
of  the  statute,  no  such  right  is  created  as  forms  the  subject  of 
an  action  at  law  or  of  a  suit  in  equity. 

**The  usual  provision  in  city  charters  that  contracts  for  pub- 
lic work  shall  be  awarded  to  the  lowest  reliable  and  responsible 
bidders  was  not  enacted  to  furnish  employment  for  contractors, 
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or  to  benefit  a  bidder  for  such  work,  but  with  the  design  to  ben- 
efit and  protect  the  property  holders  and  tax-payers  of  the 
municipalities. 

*' Tax-payers  and  property  holders  whose  rights  of  property 
will  be  injuriously  affected  by  the  fraudulent  or  arbitrary  vio- 
lation of  this  and  similar  provisions  of  city  charters  may  main- 
tain a  suit  to  enjoin  such  action  by  public  officers  whose  duty 
it  is  to  comply  with   them. 

**But  the  lowest  reliable  and  responsible  bidder  for  a  con- 
tract for  public  work  has  no  such  vested  or  absolute  risrht  to  a 
compliance  with  such  provisions  of  the  statutes  as  will  entitle 
him  to  maintain  an  injunction  against  their  violation  by  public 
officials,  because  these  provisions  of  the  statutes  were  not  en- 
acted for  his  benefit,  or  for  the  benefit  of  his  class. 

**The  presentation  by  a  reliable  and  responsible  bidder  of 
the  lowest  bid  for  a  contract  for  public  work  to  officials  whose 
duty  it  is,  under  the  charter  of  a  city,  to  let  the  contract  to  the 
lowest  reliable  and  responsible  bidder,  but  who  have  the  right, 
under  the  statute,  to  reject  all  bids,  and  who  have  given  notice 
in  their  advertisement  for  bids  that  they  reserve  the  right  to 
reject  any  and  all  bids,  does  not  constitute  an  agreement  that 
they  will  make  a  contract  for  the  work  with  such  a  bidder, 
nor  does  it  vest  in  him  such  an  absolute  right  to  the  contract 
as  will  authorize  a  court  of  equity,  at  his  suit,  to  compel  the 
officials,  or  the  municipality  they  represent,  to  enter  into  a  con- 
tract for  the  work  with  him,  when  they  are  about  to  award,  or 
have  awarded,  it  to  a  higher  bidder." 

In  the  quotation  just  read  we  have  in  part  anticipated  the 
remaining  question  which  is  presented  in  this  case.  On  con- 
sideration of  that  question  we  find  that  the  plaintiff  is  further 
prevented  from  maintaining  this  action  upon  the  principles  an- 
nounced, not  only  in  the  case  just  read,  but  also  by  this  court 
in  McClain  v.  McKisson,  15  C.  C,  517;  and  we  refer  partic- 
ularly to  pages  528  and  531.  That  case  was  affirmed  without 
report  in  54  O.  S.,  673.  The  character  of  the  action  there  is 
.sufficiently  indicated  by  the  first  paragraph  of  the  syllabus, 
which  I  read  for  that  purpose : 

'*A  tax-payer  may  bring  an  action  to  restrain  the  city  from 
entering  into  an  illegal  contract  under  Section  1777,  Revised 
Statutes,  after  having  requested  the  city  solicitor  to  do  so  as 
required  by  Section   1778,   Revised  Statutes,  and  his  refusal; 
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although  one  of  the  competing  bidders  for  the  contract,  who 
may  be  the  beneficiary  of  such  action,  has  agreed  to  indemnify 
such  tax-payer  against  all  the  costs  and  expenses  he  may  incur 
thereby,"  etc. 

Reading  now  from  the  opinion  of  the  court  on  page  528: 

"Can  the  contract  be  awarded  to  one  who  is  not  the  lowest 
bidder?  This  question  involves  an  examination  of  the  statutes, 
to  determine  under  which  provision  this  contract  was  let.  Sec- 
tion 76  of  the  Federal  Plan  Law  points  out  how  the  city  is  to 
proceed  in  case  of  an  improvement  or  repair  or  purchase  of 
supplies,  where  the  cost  exceeds  five  hundred  dollars;  and  par- 
agraph 5  of  that  section  provides: 

**  *If  the  work  bid  for  embraces  both  labor  and  material, 
they  shall  be  separately  stated  with  the  price  thereof.*  Para- 
graph 6  reads:       ^ 

**  *None  but  the  lowest  and  best  responsible  bid  shall  be  ac- 
cepted when  such  bids  are  for  labor  and  material  separately, 
but  the  council  may,  at  its  discretion,  reject  all  the  bids,  or  ac- 
cept any  bid  which  may  be  the  lowest  aggregate  cost,  when 
re^'ommended  by  the  board  of  control.' 

''This  provision  of  paragraph  6  seems  to  refer  entirely  to 
cases  where  labor  and  material  may  be  bid  for  separately ;  that 
separate  bids  may  be  tendered  and  accepted  when  they  are  the 
lowest  and  best  responsil)le  bids ;  but  if  the  fractional  bids  are 
not  lower  than  any  one  bid  which  includes  all  the  fractional 
parts,  or  is  the  aggregate  of  all  of  them,  then  the  aggregate 
bid  may  be  accepted. 

**  Section  794  (one  of  the  sections  of  the  chapter  on  public 
buildings)  applies  to  cities  and  towns  and  villages,  among  other 
corporations  and  boards,  but  this  section  makes  it  imperative 
that  the  officer,  board,  or  authority  calling  for  the  bid,  shall 
require  separate  and  distinct  proposals  to  be  made  for  furnish- 
ing the  materials  for  doing  the  work,  or  both,  in  their  or  his 
discretion,  for  each  separate  and  distinct  trade  or  kind  of  me- 
chanical labor  or  employment,  or  business  necessary  to  be  used 
in  making  such  public  improvement.  In  this  respect  the  stat- 
ute is  similar  to  the  one  in  the  Federal  Plan  Law.  It  would 
seem  from  the  notice  inviting  the  bids,  that  the  city  was  not 
proceeding,  as  to  the  character  of  bids,  under  either  of  these 
provisions  of  law.  The  notice  fully  provides  for  a  pumping 
engine,  and  that  all  steam  pipes,  fixtures,  water  pipes,  mayis, 
valves  and  labor  are  to  be  furnished  with  the  pump.  The  bid 
called  for  is  a  unit,  and  gives  no  opportunity  to  anyone  to  bid 
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separately  on  material  or  labor  or  anything  elae  called  for  in 
the  notice.  The  Federal  Plan  Law  places  the  water  works  of 
the  city  under  the  man;i<?ement  of  the  director  of  public  works 
of  the  city,  who  takes  the  place  of  the  trustees,  or  board  under 
the  provisions  as  provided  for  in  the  general  law  of  the  state 
pertaining  to  water  works ;  and  any  authority  in  the  law  vested 
in  the  trustees  or  board  is  now  vested  in  such  director." 

The  opinion  proceeds  to  quote  Sections  2415  and  2419,  Re- 
vised Statutes,  and  then  continues: 

**The  notice  seems  in  all  its  parts  and  purposes  to  have  been 
made  under  this  section  of  the  law.  It  is  not  made  to  harmon- 
ize with  the  purpose  and  intent  of  the  provisions  of  the  Fed- 
eral Law,  noi:  of  the  general  provisions  of  the  law  as  found  in 
Section  794 ;  nor  do  the  bids  in  any  manner  purport  to  be  made 
under  those  sections ;  and  it  is  evident  that  .those  sections  were 
not  intended  to  apply  to  a  matter  of  this  kind.  And  Section 
2419  is  one  under  which  the  city  authorities  had  a  right  to  call 
for  bids.  They  have  called  for  bids  under  this  section.  The 
bids  have  been  made  to  conform  to  these  provisions,  and  it  is 
under  this  section  that  the  authority  of  the  city  to  award  the 
contract  is  to  be  determined.  This  section  gives  to  the  city 
an  option  to  award  the  contract  to  the  lowest  bidder,  if  in  their 
opinion  he  can  be  depended  upon  to  do  the  work  with  ability, 
promptness  and  fidelity;  and  if  such  be  not  the  case,  then  they 
may  award  it  to  the  next  lowest  bidder,  or  decline  to  contract. 
This  section  places  this  option  entirely  upon  the  opinion  of  the 
city  authority,  and  the  court  certainly  can  not  interfere  with 
that  opinion. '* 

Upon  the  reasoning  of  this  court  in  that  case  it  is  plain  that 
the  laws  relating  to  canals  and  to  the  board  of  public  works  are 
distinct  from  and  independent  of  those  provisions  of  law  which 
in  the  Revised  Statutes  are  grouped  under  the  caption  of  Public 
Buildings.    And  we  so  hold. 

That  decision  also  illustrates  the  distinction  whereby  the  law 
relating  to  the  letting  of  contracts  concerning  the  canals  must 
be  held  to  aflford  a  latitude  of  discretion  as  to  awards  which  is 
greater  than  the  public  buildings  code,  if  it  applied,  would  al- 
low. 

It  Is  claimed  in  this  case,  however,  that  the  board  of  public 
works  acted  fraudulently  in  altering  its  estimates  just  before 
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the  awards  ^re  made,  but  the  testimony  of  the  witnesses,  Paul 
and  Berkins,  shows  that,  however  desirous  they  or  the  board 
may  have  been  to  favor  the  successful  bidders,  there  was 
enough  excuse  for  the  changes  made  to  negative  the  imputa- 
tion of  fraud. 

The  petition,  we  hold,  must  be  dismissed,  for  the  reasons 
stated. 

Rogers,  Rowley,  Bradley  i&  Rockwell,  for  plaintiflp. 

Dayton  A.  Doyle   and  Oeo.  H,  Jones,  for  defendants. 


FAILURE  TO  FLE  PROOFS  OF  LOSS  WITHIN  STIPULATED 

TIME. 

[Circuit  Court  of  Lucas  County.] 

H.  W.  Billings  v.  The  National  Insurance  Company  of 
Cincinnati.* 

Decided,  March  11,  1905. 

Fire  Insurance — Proofs  of  Loss — Failure  to  Pile  Within  Sixty  Days — 
Waiver — Agent  Without  Authority  to  Orant-Sxcept  in  Writing 
Endorsed  on  the  Policy,  When — Waiver  as  to  What  Occurs  After 
Loss, 

1.  A  policy  of  fire  insurance,  containing  a  provision  that  proof  of  loss 

must  be  presented  to  the  company  within  sixty  days  of  the  occur- 
rence of  a  flre,  is  rendered  void  by  failure  to  present  the  proofs 
within  the  time  limit. 

2.  No  officer  or  agent  of  an  insurance  company  has  authority  to  waive 

any  of  the  stipulations  of  a  policy,  except  in  the  manner  provided 
therein;  and  a  provision  requiring  that,  in  case  of  loss,  the  in- 
sured shall  file  a  sworn  statement  thereof  within  sixty  days,  can 
not  Wb  waived  verbally  by  an  agent  of  the  company,  where  the  con- 
ditions of  the  policy  require  that  the  waiver  be  in  writing  endorsed 
on  the  policy  or  attached  thereto. 

Hull,  J.;  Haynes,  J.,  concurs;  Parker,  J.,  dissents. 
This  action  was  brought  in  the  court  of  common  pleas  on  two 
insurance  policies,  issued,  one  in  1902  and  the  other  in  1903,  on 

*  Affirming  Billings  v.  National  Insurance  Co.,  2  N.  P. — N.  S.,  21. 
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a  oertain  store  and  its  contents  owned  by  Mr.  Billings  and  sit- 
uated in  the  village  of  Whitehouse,  this  county.  The  amount  of 
insurance  was  $400  on  one  policy  and  $1,000  on  the  other.  The 
fire  occurred  on  July  1,  1903.  The  insurance  company  refused 
to  pay  the  policies,  on  various  grounds,  and  among  them  on  the 
ground  that  no  written,  sworn  statement  of  the  loss  was  filed 
with  the  company  within  sixty  days  after  the  fire  as  required  by 
the  policies.  There  were  other  objections  made  by  the  insurance 
company:  that  an  inventory  had  not  been  kept,  as  required  by 
the  policies;  that  the  **iron  safe*'  clause,  as  it  is  called,  had  been 
violated,  etc.,,  but  it  is  not  necessary  to  consider  any  question 
in  this  case  except  the  one  of  a  failure  to  file  a  written  and 
sworn  statement  of  loss  within  sixty  days. 

At  the  conclusion  of  plaintiff's  testimony,  the  court  directed 
a  verdict  in  favor  of  the  insurance  company,  judgment  was  en- 
tered upon  it,  and  a  petition  in  error  was  filed  in  this  court  to 
reverse  that  judgment.  As  I  have  said,  it  is  not  necessary  to 
consider  the  question  as  to  the  keeping  of  an  inventory,  or  any 
other  question  but  the  one,  as  it  seems  to  be  conceded  that  there 
is  some  evidence  in  the  record  tending  to  show  that  these  pro- 
visions of  the  policies  were  complied  with. 

It  is  claimed  by  the  plaintiff  in  error  that  the  provision  in 
regard  to  the  filing  of  a  printed  and  sworn  statement  of  loss 
within  sixty  days,  was  waived  by  the  company  through  its  agent 
and  that,  therefore,  it  ought  not  to  prevent  a  recovery.  It  ap- 
pears from  the  testimony  that  immediately  after  the  fire  Mr. 
Billings  notified  a  Mr.  Meister,  who  was  the  local  agent  of  the 
company  at  Swanton  in  this  county;  that  Meister  came  to  the 
scene  of  the  fire  the  next  day  and  saw  what  the  loss  was — the 
loss  being  well  nigh  totnl  and  exceeding  the  amount  of  insurance, 
and  about  $500  worth  of  property  was  saved.  Mr.  Meister, 
at  the  request  of  Mr.  Billings,  telegraphed  to  the  company  at 
their  general  office  in  Cincinnati,  advising  them  of  the  fire  on 
that  same  day  or  the  next  day,  and  he  also,  at  Mr.  Billing's  re- 
quest, immediately  notified  the  company  by  letter  of  the  loss — 
the  policies  requiring  an  immediate  written  notice  of  the  loss  as 
well  as  a  sworn  statement  sixty  days  later.  Mr.  Meister,  hearing 
nothing  from  his  communications,  in  a  few  days  wrote  again 
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and  received  a  letter  from  the  company  informing  him  that  the 
matter  had  been  left  with  a  Mr.  Meeks,  who  was  the  state  ad- 
juster of  the  company,  and,  according  to  the  testimony,  had  gen- 
eral charge  of  the  local  agents  in  this  state — he  being  a  general 
agent. 

About  ten  or  fifteen  days  after  the  fire — the  exact  time  is  not 
stated— Mr.  Meeks  came  to  Whitehouse  and  met  Mr.  Billings 
and  inquired  about  the  fire.  He  inquired  first  as  to  whether  Mr. 
Billings  had  an  inventory.  Mr.  Billings  told  him  he  had  not,  as 
he  thought  at  that  time  it  had  been  destroyed  in  the  fire.  He 
claims  that  this  inventory  was  afterwards  found.  Mr.  Billings 
testifies  that  Mr.  Meeks  thereupon  threw  up  his  hands:  **He 
threw  up  his  hands,  of  course,"  he  says,  '*  when  I  told  him  this," 
and  then  says  that  he  told  him  afterwards  to  get  an  invoice  of 
his  goods  from  the  wholesale  houses,  as  best  he  could. 

It  is  not  claimed  that  there  was  enough  here  to  constitute  a 
denial  of  liability  on  the  part  of  the  company,  that,  under  the 
authorities,  would  obviate  the  necessity  of  furnishing  a  sworn 
statement  of  loss  afterwards.  Mr.  Billings  says  that  Mr.  Meeks 
told  him  to  get  invoices  from  the  wholesale  houses  and  said  to 
him,  *'That  will  take,  probably,  about  ten  days."  Mr.  Billings 
says  he  understood  from  this  that  Mr.  Meeks  would  return ;  and 
Mrs.  Billings  testifies  that  Mr.  Meeks  said  to  get  these  invoices 
for  his  inspection,  and  that  he  said  that  would  take  a  week  or 
ten  days.  They  testify  that  they  expected  him  to  return.  But 
he  did  not  return.  Meanwhile  Mr.  Billings  communicated  with 
the  local  agent,  Meister,  at  Swanton,  in  regard  to  the  fire  and 
had  several  talks  with  him  and  Meister  wrote  to  the  general 
oiBce  of  the  company,  but  received  no  answer  to  his  communi- 
cations. Billings  got  his  invoices,  so  far  as  he  could,  from  the 
wholesale  houses  and  looked  after  the  goods  w^hich  were  saved. 
I  should  say  also  that  when  Meeks,  the  general  agent,  was  on  the 
ground,  he  inquired  about  and  examined  the  goods  which  had 
been  saved  from  the  fire  and  told  Mr.  Billings  what  to  do  with 
them,  to  preserve  them,  etc.  And  the  time  ran  along  until  the 
time  for  the  giving  of  written,  sworn  proof  of  loss  had  expired, 
or  was  within  one  day  of  expiring.  Thereupon  Mr.  Billings  had 
such  proofs  prepared  and  transmitted  them  to  the  company.  The 
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sworn  statement  did  not  reach  the  office  of  the  company  until  ♦^he 
sixty-first  or  sixty-second  day — there  is  some  dispute  as  to  which 
it  should  be  called — and  was,  therefore,  out  of  rule  according  te 
the  policy,  that  requiring  the  statement  to  be  filed,  as  I  have 
stated,  within  sixty  days  from  the  fire. 

I  have  undertaken  to  state  the  facts  briefly  as  sh«wn  by  the 
record.  The  company  claims  that,  under  the  facts,  this  policy 
is  void ;  that  the  provision  as  to  proofs  has  never  been  waived  in 
the  manner  required  by  the  policy  and  contract  of  insurance 
and  that,  therefore,  it  is  not  liable. 

The  policies  contain  this  provision : 

**This  entire  policy,  unless  otherwise  provided  by  agreement 
endorsed  thereon  or  added  thereto,  shall  be  void  if  the  insured 
now  has  *  *  *  or  in  case  of  loss,  if  sworn  statement,  in  accordance 
with  all  the  requirements  of  this  policy,  as  hereinafter  provided, 
shall  not  be  rendered  within  sixty  days  after  the  fire. 

**If  fire  occurs  the  insured  shall  give  immediate  notice  of  any 
loss  thereby  in  writing  to  this  company,  protect  the  property 
from  further  damage,  forthwith  separate  the  damaged  and  un- 
damaged personal  property,  put  it  in  the  best  possible  ord«*r, 
make  a  complete  inventory  of  the  same,  stating  the  quality  and 
cost  of  each  article  and  the  amount  claimed  thereon.  •  •  •  And 
within  sixty  days  after  the  fire,  unless  such  time  is  extended  in 
writing  by  this  company,  shall  render  a  statement  to  this  com- 
pany, signed  and  sworn  to  by  said  insured,  stating  the  knowledge 
and  belief  of  the  insured  as  to  the  time  and  origin  of  the  fire." 

And  then  follow  other  provisions.  And  this  is  contained  in 
the  policy,  at  the  end  of  these  provisions: 

**This  policy  is  made  and  accepted  subject  to  the  foregoing 
stipulations  and  conditions,  together  with  such  other  provisions, 
agreements  or  conditions  as  may  be  endorsed  hereon  or  added 
hereto,  and  no  officer,  agent  or  other  representative  of  this  com- 
pany shall  have  power  to  waive  any  provision  or  condition  of 
this  policy  except  such  as  by  the  terms  of  this  policy  may  be  the 
subject  of  agreement  indorsed  hereon  or  added  hereto,  and  as  to 
such  provisions  and  conditions  no  officer,  agent  or  representative 
shall  have  such  power  or  be  deemed  or  held  to  have  waived  such 
provisions  or  conditions  unless  such  waiver,  if  any,  shall  be  writ- 
ten upon  or  attached  hereto,  nor  shall  any  privilege  or  permis- 
sion affecting  the  insurance  under  this  policy  exist  or  be  claimed 
by  the  insured  unless  so  written  or  attached." 

The  policy,  it  is  seen,  provides  in  express  terms,  that  no  al- 
teration shall  be  made  in  it  unless  made  in  writing,  and  none  of 
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its  provisions  shall  be  waived  or  held  to  have  been  waived  by  any 
agent  or  officer  of  the  company  unless  such  waiver  is  in  writing 
indorsed  upon  the  policy  or  attached  thereto. 

It  is  said  that  this  provision  requiring  the  waiver  to  be  in 
writing,  although  stipulated  for  in  the  policy,  may  be  waived 
by  the  general  agent  of  the  company,  such  as  Mr.  Meeks  seems 
to  have  been,  and  that  if  so,  it  will  be  binding  upon  the  company. 

In  the  case  of  Stacy  v.  Inswrance  Co.,  in  the  1  C.  C. — ^N.  S., 
441,  we  so  held,  under  the  circumstances  of  that  case.  In  that 
case,  however,  the  a^ent  whom  we  held  had  waived  this  con- 
dition, was  appointed  as  a  local  agent  at  Bowling  Green,  Ohio, 
but  under  the  circumstances,  he  bedng  the  ondy  <agent  known 
to  the  insured  in  this  country,  the  comipany  ibeing  a  foreign 
one,  and  the  policy  not  having  been  delivered  at  the  time 
of  the  fire,  we  held  that  he  should  be  deemed  to  be  and  regarded 
as  a  general  agent.  The  principal  office  of  the  company  was  in 
England,  and  we  held  in  that  case— following  some  of  the  author- 
ities— that  a  provision  requiring  a  waiver  to  be  written  upon  the 
policy,  as  this  policy  does,  relates  to  the  alterations  or  waivers 
that  might  be  made  during  the  life  of  the  policy  and  before  the 
loss  occurred  and  that  such  provisions  did  not  apply  after  the 
loss.  That  case  went  to  the  Supreme  Court  and  that  court  re- 
verse(l  the  case,  without  report,  so  that  we  do  not  know  the 
exact  ground  upon  which  it  was  reversed,  but  it  is  no  longir 
authority  in  this  court  or  any  other  court. 

The  question  here  is,  whether  under  the  law,  especially  of  this 
state,  there  was  evidence  tending  to  show  that  this  provision  as 
to  a  sworn  statement  of  loss  had  been  waived  by  the  company, 
by  a  general  agent  such  as  Mr.  Meeks  was,  in  such  a  manner  as 
to  bind  the  company.  There  was  no  express  waiver  by  Mr. 
Meeks ;  he  did  not  say  to  Mr.  Billings,  **You  need  not  prepare 
your  sworn  statement,"  or  **you  need  not  file  it*';  but  it  is 
claimed  that  his  conduct  was  such  that  Mr.  Billings,  as  a  reason- 
ably prudent  man,  might  consider  it  a  waiver  and  had  a  right  to 
assume  that  the  company  did  not  intend  to  insist  upon  this 
provision,  the  general  agent  having  been  sent  to  look  after  the 
affair— an  adjuster  of  losses  as  he  was — ^having  been  sent  there 
by  the  company,  and  the  evidence  showing  that  Mr.  Meeks  was 
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a  state  adjuster  and  general  agent  of  the  company  having  charge 
ct  all  the  local  agents  in  the  state.  Mr.  Billings  appears  to  have 
acted  entirely  honestly  and  in  good  faith.  Whether  his  attention 
had  ever  been  called  especially  to  this  provision  of  the  policies, 
does  not  appear;  but,  having  accepted  the  policies,  he  was,  of 
course,  bound  by  their  conditions  by  accepting  them  and  thereby 
becoming  a  party  to  the  contract. 

After  examining  the  authorities  which  were  cited  by  counsel 
on  both  sides  in  this  case,  and  some  others — and  a  great  many 
were  cited  in  the  briefs  on  both  sides— a  majority  of  the  court 
have  reached  the  conclusion  that,  under  the  decisions  of  our  Su- 
preme Court,  the  action  of  the  oourt  below  was  correct— 
was  in  accordance  with  the  decisions  of  the  Supreme  Court. 
Whatever  our  own  notions  may  have  been  in  the  case ;  whatever 
our  own  judgment  was  as  to  what  the  law  was  or  should  be,  we 
deem  it  our  duty— as  of  course  it  is — to  follow  the  decisions  of 
the  Supreme  Court  of  our  state. 

There  are  many  decisions  in  other  states  that  sustain  the  con- 
tention of  the  plaintiff  in  error — the  contention  that  a  provision 
of  this  kind  requiring  that  a  waiver  be  in  writing,  does  not  ap- 
ply to  what  occurs  after  the  loss.  This  is  held  by  many  courts 
and  laid  down  in  some  text-books,  especially  May  on  Insurance, 
which  was  cited  in  the  Stacy  case:  but,  on  the  other  hand,  there 
are  decisions  of  other  states  which  hold  the  contrary,  and  we 
think  our  own  Supreme  Court  hold  and  intend  it  to  be  the  law 
of  this  state,  that  a  provision  of  this  kind  is  to  be  regarded  as  an 
essential  part  of  the  contract  and  that  it  continues  in  force  after 
the  loss  as  well  as  before.  It  is  a  provision  which  the  insurance 
compan/y  has  a  right  to  make — that  there  sbaJl  be  no  alteration 
or  any  waiver  by  any  agent  of  the  company,  unless  it  is  in  writ- 
ing and  endorsed  upon  the  policy  or  attached  to  it  The  parties 
have  a  right  to  make  such  a  contract  as  that,  and  the  insurance 
company  has  the  right  to  insist  upon  it  so  as  to  remove  this  whole 
question  as  far  as  possible  from  the  uncertain  realm  of  oral  testi- 
mony, and  if  a  man  accepts  a  policy  with  this  as  a  part  of  the 
contract,  he  is  bound  by  it  as  well  as  by  all  the  valid  provisions 
of  that  contract. 

Travelers'  Ins.  Co.  v.  Myers,  62  0.  S.,  529,  is  in  point 
This  was  not  a  fire  insurance  case,  but  the  ''Employer's  Lia- 
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bility  Co."  for  insuring  employers  against  loss  or  damage  by 
reason  of  an  employe  being  injured.  The  policy  required  imme- 
diate notice  to  the  company  in  case  of  an  injury  to  an  em- 
ploye; which  should  be  construed,  the  Supreme  Court  say,  to  be 
notice  within  a  reasonable  time.  The  court  say  it  is  very  im- 
portant for  the  company  in  such  cases  to  have  immediate  notice 
of  an  injury,  that  they  may  inquire  into  it  and  find  out  whether 
it  is  within  the  policy,  etc.  And  a  fire  insurance  company  may 
regard  it  important  that  they  have  a  sworn  statement  within 
sixty  days,  setting  forth  the  origin  of  the  fire,  so  that  it  may  be 
inquired  into  by  the  company.  It  may  not  be  of  as  great  im- 
portance as  it  is  in  an  employer's  liability  case,  but  it  is  clear 
that  it  is  of  very  considerable  importance.  In  the  third  par- 
agraph of  the  syllabus,  the  court  say : 

**When  such  policy  contains  a  stipulation  that  *no  agent  has 
authority  to  waive  or  alter  anything  in  this  policy  contwned.' 
and  the  same  is  accepted  by  the  insured,  it  is  both  notice  to  and 
an  agreement  by  the  insured  that  an  agent  has  no  authority  to 
waive  or  alter  anything  contained  in  the  policy.  Union  Central 
Life  Ins.  Co.  v.  Hook,  62  0.  S.,  256,  aippnoved  and  followed. 

**  'Bnanediate  written  notice,'  in  such  stipulation  means  written 
notice  within  a  reasonable  time  under  the  circumstances  of  the 
case ;  and  wihere  the  facts  are  not  disputed,  what  is  a  reasonable 
time  is  a  question  of  law." 

Turning  hack  to  Eureka  Fire  &  Marine  Ins.  Co.  v.  Baldwin, 
Q2  0.  S.,  368,  we  find  this,  in  the  third  paraigraph  of  the  syllabus : 

**The  power  of  an  agent  to  waive  conditions  in  a  policy  of 
fire  insurance  is  not  different  from  the  same  power  in  life  insur- 
ance. As  to  sueh  power.  Union  Central  Life  Ins.  Co.  v.  Hook, 
62  0.  S.,  256,  is  followed  and  approved." 

That  is  another  case  in  this  volume.  I  have  no  recollection 
that  these  cases  were  cited  to  us  in  the  Stacy  case  at  Bowling 
Oreen.  They  are  not  mentioned  in  the  opinion.  On  page  541 
of  the  opinion  by  Judge  Davis  (Travelers'  Ins.  Co.  v.  Myers,  62 
0.  S.,  529),  thfls  is  sadd: 

**It  was  further  expressly  stipulated  in  the  policy  that  *no 
agent  has  authority  to  waive  or  alter  anything  in  this  policy  con- 
tained.'   The  policy  is  not  unilateral.     Since  the  insured  have 
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received,  accepted  and  retained  the  policy,  they  are  parties  to 
it  although  not  signing  it,  and  are  presumed  to  know  and  accept 
all  of  its  terms  and  conditions.  •  •  •  The  insured  having 
agreed  that  the  stipulation  as  to  notice  could  not  be  waived  or 
altered  by  an  agent,  can  not  excuse  th^nselves  for  non-perfor- 
DKince  of  the  contract  as  to  notice  to  the  compttny  by  showing 
that  they  acted  on  the  suggestion  of  the  soliciting  agent,  that 
they  should  not  perform  the  contract  as  they  had  made  it.  In 
this  conclusion  we  are  sustained  by  numerous  decisions  in  other 
states.     •     •     • 

**\Ve  are  aware  that  there  are  decisi(»ns  to  the  effect  that  con- 
ditions in  respect  to  notice  and  proofs  of  loss  may  be  waived 
by  an  agent,  notwithstanding  a  provision  that  no  agent  can 
change  the  same.  Those  decisions  are  put  upon  the  ground  that 
such  limitations  on  the  authority  of  agents  apply  only  to  pro- 
visions relating  solely  to  the  formation  and  continuance  of  the 
policy,  and  which  are  essential  to  the  binding  force  of  the  con- 
tract while  it  is  running,  and  do  not  apply  to  conditions  which 
are  to  be  performed  after  the  loss  has  occurred,  such  as  giving 
notice  and  proof  of  loss.  While  we  prefer  to  put  the  decision 
of  this  case  on  the  grounds,  and  in  line  with,  the  decisions  already 
stated,  we  think  that  we  have  made  it  sufficiently  clear  that  the 
stipulation  as  to  notice  in  this  policy,  is  of  the  very  substance  of 
the  contract  in  insurance  of  the  kind  here  contracted  for,  and 
therefore  could  not  be  waived  by  any  agent.'* 

Referring  to  some  of  the  decisions  cited  at  the  bottom  of  page 
541,  we  can  gather  from  them  the  doctrine  that  seems  to  be 
approved  by  the  Supreme  Court.  The  first  of  these  cases  which 
we  will  notice  is  Smith  v.  Insurance  Co,,  60  Vt.,  682,  where,  in 
the  sixth  paragraph  of  the  syllabus,  this  is  said : 

''But  a  local  agent,  who  never  had  been  held  out  by  the  com- 
pany as  possessing  any  authority  except  to  receive  proposals 
for  insurance,  fix  rates  of  premium  and  issue  policies,  has  no 
power  to  waive  the  condition  of  a  policy  requiring  a  statement 
of  loss;  and  there  was  error  in  the  charge  when  the  jury  were 
at  liberty  to  find  a  waiver  from  the  declarations  of  either  the  local 
or  general  agent." 

Then  follows  the  seventh  paragraph : 

**But  the  general  agent  can  not  waive  the  statement  of  loss 
in  a  manner  other  than  that  provided  for  in  the  policy;  thus, 
he  can  not  give  an  oral  consent  to  a  waiver  when  by  the  terms 
of  the  contract  the  waiver  must  be  indorsed  on  the  policy." 
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This  was  a  fire  insurance  case.  On  page  691  of  the  opinion, 
this  is  said: 

**  Having  held  that  Turner  had  authority  to  waive  any  condi- 
tion of  the  policy,  the  question  remains  whether  he  could  do 
so  save  in  the  manner  provided  by  the  contract.  One  condition  . 
of  the  policy  is  that  no  officer,  agent  or  representative  of  the 
company  should  be  held  to  have  waived  any  of  the  conditions 
of  the  policy  unless  such  waiver  was  indorsed  on  the  policy. 
This  provision  was  a  valid  one,  binding  upon  the  parties,  and 
effect  should  be  given  to  it.  While  the  defendant  could  give 
its  oral  consent  to  a  waiver  of  the  statement,  no  officer,  agent 
or  representative  could  consent  unless  the  consent  was  indorsed 
on  the  policy.    This  point  we  think  well  taken. '* 

That  is  one  of  the  cases  cited  with  approval  by  Judge  Davis 
in  Travelers'  Ins.  Co,  v.  Myers,  supra,  and  approved  by  the  court 
as  we  understand  it.  According  to  that  case,  althougih  Mr.  Meeks 
was  a  general  agent,  yet,  as  such  officer  or  agent,  he  could  not 
waive  this  provision  of  the  policy  unless  it  was  done  in  writing 
as  required  by  the  policy.  In  the  case  at  bar,  it  is  not  claimed 
thiat  the  waiver  was  in  writing,  and  the  only  claim  is  that  Billings 
had  the  right  to  believe,  and  did  ibelieve,  from  the  conduct  of 
Mr.  Meeks  that  this  provision  was  waived. 

Another  case  cited  in  this  opinion  is  Kirkman  v.  Insurance 
Co,,  90  Iowa,  457.  There  are  other  cases  from  Iowa,  and  there 
is  one  more  recent  than  this,  that  seems  to  hold,  perhaps,  a 
different  rule  from  this  case,  but  we  are  only  citing  these  cases 
that  were  approved  by  the  Supreme  Court.  It  is  held  in  this 
case  that: 

** Under  a  policy  making  it  an  express  condition  that  none 
of  its  provisions  could  be  waived,  except  in  writing  by  the 
secretary,  an  adjuster  can  not  orally  waive  proof  of  loss  required 
by  the  policy." 

There  was  some  correspondence  in  this  case  with  the  presi- 
dent of  the  company,  and  the  insured  sent  for  a  copy  of  the 
policy,  which  was  sent  to  him.    The  court  say,  on  page  458 : 

"The  claim  of  waiver  of  proofs  of  loss  is  based  upon  the 
acts  of  the  officers  and  agents  of  the  company  by  which  the  plaint- 
iff was  induced  to  believe  that  no  proofs  of  loss  were  required. 
There  is  not*iing  in  the  evidence  by  which  any  waiver  oould  be 
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inferred,  founded  upon  the  acts  or  declarations  of  the  agent, 

Mullen.'' 

Another  case  cited  in  this  opinion  is  Gould  v.  Ins.  Co.,  90 
^fich.y  302.     There  the  court  say,  in  the  syllabus: 

''A  failure  to  furnish  proofs  of  loss  within  the  time  required 
by  an  insurance  policy  bars  an  action  thereon,  unless  waived, 
where  the  policy  further  provides  that  such  failure  shall  work 
a  forfeiture  of  such  right  of  action. 

'"A  verbal  waiver  of  such  ooodition  by  an  agent  of  the 
company  will  not  prevent  such  forfeiture,  where  the  policy 
plainly  provides  upon  its  face  that  no  agent  ^all  have  power 
to  waive  any  of  its  conditions  except  by  writing  endorsed  on 
or  attached  to  the  policy." 

Walsh  V.  Ins.  Co.,  73  N.  Y.,  5,  is  also  cited.  The  court  there 
say,  on  page  10  of  the  opinion : 

''The  doctrine  is  established  to  prevent  fraud,  and  proceeds 
also  upon  the  ground  that  when  one  of  two  innocent  persons 
must  suffer  from  the  act  of  a  third  person,  he  shall  sustain 
the  loss  who  has  enabled  the  third  person  to  do  the  injury. 
If,  however,  a  person  dealing  with  an  agent  knows  that  he  is 
acting  under  a  circumscribed  and  limited  authority,  and  that 
his  act  is  in  excess  of  or  an  abuse  of  the  authority  actually  con- 
ferred, then  manifestly  the  principal  is  not  bound,  and  it  is 
immaterial  whether  the  agent  is  a  general  or  a  special  one."  (Re- 
ferring to  the  power  of  the  agent  to  waive  unless  in  writing.) 

There  are  other  cases  cited,  but  I  will  not  refer  to  them; 
they  will  be  found  in  the  opinion  of  Judge  Davis.  In  that 
case  the  court  says  there  are  cases  which  hold  the  other  way; 
but  that  they  prefer  to  follow  these,  and  they  are  thus  made 
practically  a  part  of  this  opinion  and  are  approved  by  the  Su- 
preme Court. 

It  seems  like  a  hardship  upon  Mr.  Billings  to  lose  his  insurance 
upon  this  account ;  but  if  the  contract  w^hich  was  made  was  valid, 
if  the  failure  on  his  part  to  comply  with  it  works  a  forfeiture 
under  the  law  of  this  state,  this  court  is  unable  to  help  him. 
There  is  force  in  the  contention  that  where  a  company  has  sent 
its  general  agent  to  adjust  a  loss  and  look  into  it,  that  it  should 
be  held  to  be  a  waiver  of  a  written  and  sworn  statement  of  loss. 
That  would  seem  to  be  an  equitable  doctrine;  but  the  cases  de- 
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cided  by  and  approved  of  by  the  Supreme  Court  seem  to  hold 
that  such  a  provision  is  an  essential  part  of  the  contract;  that 
it  can  not  be  waived  in  any  other  way  than  that  approved  by  the 
policy,  80  that  there  may  be  no  question,  no  dispute,  nothing 
to  be  proved  by  oral  testimony,  no  alleged  verbal  statements  to 
be  met  upon  this  question  of  waiver,  which  it  is  provided  shall 
be  shown  only  in  writing.  It  is  said  that  the  time  had  only  gone 
a  day  or  two  beyond  the  time  provided  for  in  the  policy.  That 
is  true;  but,  if  the  condition  is  to  apply  at  all,  it  must  apply 
in  the  words  of  the  policy — sixty  days — and  if  sixty-one  days 
might  be  approved,  then  seventy  days  might  be  and  it  would  be 
difficult  to  draw  the  line. 

There  is  no  statutory  provision  on  this  question,  no  provision 
that  if  the  company  has  not  been  prejudiced  by  the  failure  of 
the  insured  to  transmit  a  sworn  statement  of  loss  within  the  time 
that  this  shall  not  be  a  bar  or  forfeit  the  policy.  A  very  full 
opinion  was  delivered  by  the  trial  judge  (Judge  Morris)  in 
deciding  this  question,  in  which  he  has  gathered  many  authorities 
— many  more  than  we  have  cited— which  opinion  will  be  found 
in  Nisi  Prius  Reports — N.  S.,  Vol.  2,  p.  21.  We  are  unable  to 
see  how,  under  these  decisions  to  which  I  have  referred,  he  could 
have  decided  the  question  otherwise.  As  was  said  by  Judge 
Morris,  we  sjonpathize  with  Mr.  Billings  in  his  loss,  but  it  is 
our  duty  to  follow  the  law  as  we  understand  it  to  be. 

The  judgment  of  the  court  of  common  pleas  is  affirmed. 

Merrick  &  Jones,  Dayle  &  Lewis  and  J.  W.  Schaufelberger, 
for  plaintiff  in  error. 

J,  L.  Lincoln  and  0.  B,  Snider,  for  defendant  in  error. 


Parker,  J. 

I  find  myself  unable  to  bring  my  mind  into  agreement  with 
the  decision  of  a  majority  of  this  court  in  this  case.  I  do  not 
believe  that  the  rule  which  has  been  laid  down  here  by  them  will 
be  conducive  to  the  attainment  of  the  ends  of  justice.  Neither 
do  I  think  that  it  is  in  harmony  with  the  expressions  of  our  Su- 
preme Court  upon  the  subject,  unless,  perhaps  some  of  the  lan- 
guage of  Judge  Davis  in  the  opinion  in  Travelers'  Ins.  Co.  v. 
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Myers,  62  0.  S.,  529,  referred  to  by  Judge  Hull :  and  I  am  of  the 
opinion  that  more  weight  is  given  by  my  colleagues  to  certain  ex- 
pressions of  Judge  Davis  and  to  certain  facts  in  that  case,  and 
less  weight  to  others,  than  should  be  given  them. 

If  it  were  possible  for  this  general  agent,  by  his  conduct,  to 
waive  the  formal  proofs  of  loss,  then  we  are  agreed  that  there 
was  testimony  tending  to  show  such  a  waiver.  Unless  the  whole 
matter  is  concluded  by  this  provision  of  the  policy,  as  to  the 
proofs  of  Joss  so  that  no  consideration  may  be  given  to  sucii 
evidence,  the  case  should  have  gone  to  the  jury.  In  looking 
into  the  facts  of  the  case  we  find  that  the  evidence  of  waiver  was 
not  very  strong;  but  there  was  some  oral  evidence — enough  so 
that  if  it  could  be  given  any  consideration  the  case  should 
have  gone  to  the  jury.  My  associates  have,  very  properly,  met 
the  question  squarely;  they  have  not  undertaken  to  avoid  it  by 
laying  any  stress  upon  the  fact  that  a  strong  case  of  waiver 
was  not  made  out;  for  they  appreciate,  as  we  all  must,  that  if 
this  rule  is  to  be  laid  dow^n  and  followed,  it  must  be  applied 
where  there  is  strong  oral  evidence  of  waiver  as  well  as  where 
such  evidence  of  waiver  is  slight  I  can  not  see  how  the  courts 
can  avoid  following  it,  if  it  is  established  as  a  rule  of  law,  even 
where  the  conduct  of  the  agent — ^which  ordinarily  would  amount 
to  an  estoppel  in  pais—is  so  pronounced  as  that  to  not  apply 
the  doctrine  of  estoppel  would  operate  as  a  gross  fraud  upon  the 
insured.  For  instance,  a  general  agent  may  oome  upon  the 
ground— even  the  president  of  the  company,  according  to  the 
claims  of  counsel  for  the  insurance  company  here — and  see 
the  ashes  of  the  fire,  be  satisfied  that  a  fire  has  occurred ;  inve^i- 
gate  the  evidences  of  the  loss,  and  be  satisfied  that  the  loss 
claimed  has  occurred,  and  that  the  loss  is  great  enough  so  that 
the  company  is  liable,  if  at  all,  for  the  whole  amount  of  in- 
surance; he  may  be  satisfied  that  the  loss  is  entirely  honest  so 
far  as  the  insured  is  concerned^  that  there  is  no  valid  reason  on 
moral  or  legal  grounds  for  resisting  payment  of  the  loss  under 
the  policy;  he  may  say  so  tx)  the  insured;  he  may  say  so  to  him, 
*  *  It  is  not  worth  while  to  make  out  proofs  of  loss  in  this  case ;  it  is 
perfectly  ole«ar  that  you  are  entitled  to  your  money*';  he  might 
Imll  the  insured  into  security  by  such  conduct  and  declarations 
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and  keep  it  up  until  the  very  last  hour  of  the  sixty  days,  and  then 
turn  his  back  upon  him  and  snap  his  fingers  at  him  and  say, 
**We  will  not  pay  you  because  you  have  not  made  formal  proofs 
of  loss."  Now  that,  as  I  view  it,  might  result  from  establishing 
this  rule;  it  oould  be  used  in  that  unfair  way  by  an  insurance 
company ;  and  I  think  it  is  not  out  of  place  to  say  that  the  ex- 
perience of  business  men  is  such  as  to  justify  the  suspicion,  at 
least,  that  there  are  some  insurance  companies  doing  business 
in  the  country  that  would  be  glad  to  take  unfair  advantage  of 
such  a  rule;  and  therefore  I  say  that  I  do  not  believe  that 
the  adoption  of  such  a  rule  would  be  conducive  to  the  attain- 
ment of  the  ends  of  justice. 

I  agree  with  my  associates  that  under  the  authorities,  even 
in  Ohio,  a  denial  of  liability  on  other  grounds  than  that  of  lack 
of  proofs  of  loss,  by  the  general  agent  of  an  insurance  company, 
amounts  to  a  waiver  of  proofs  of  loss.  I  understand  that  that  is 
distinctly  held  in  the  case  of  The  Enterprise  Ins.  Co.  v.  Parisot, 
35  O.  S.,  35,  and  though  we  have  found  by  experience  that 
it  18  not  safe  to  «place  m^ucfti'  reliance  upon  unreported  oases, 
or  upon  the  deductions  of  counsel,  or  of  publishers  of  un- 
official reports  thereof,  as  to  what  has  been  decided  by  the 
courts,  yet  it  seems  from  the  report  of  the  case,  Ohio  Farmers* 
Ins.  Co.  V.  Dmison,  1  0.  S.  C.  D.,  653  (38  Bulletin,  163,)  a  case 
not  reported  by  authority  of  the  Supreme  Court,  but  reported  by 
the  Bulletin  upon  its  own  responsibility,  that  the  same  thing  was 
held  there,  and  held,  as  I  understand  it,  because  of  the  denial  of 
liability  on  some  other  ground,  before  proofs  of  loss  were  due; 
the  company  through  its  general  agent  having  said  to  the  in- 
sured, in  effect,  **It  would  be  idle  and  useless  for  you  to  make 
up  a  proof  of  loss  in  this  case;  we  will  not  pay  the  policy 
anyway."  But,  if  that  is  still  the  law,  what  becomes  of  the 
provision  in  the  policy  that  the  proofs  of  loss  can  not  be  waived 
except  by  agreement  endorsed  upon  the  policy  ?  Such  denial  of 
liability  of  itself  amounts  to  a  waiver  by  conduct  of  proofs  of 
loss.  If  there  is  to  be  any  exception  to  or  qualification  of  this 
provision  of  the  policy,  why  not  an  exception  in  a  case  such  as 
I  have  instanced,  where  the  insured  is  given  to  understand  up 
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to  the  very  last  moment  that  the  right  to  recover  will  not  be 
questioned  and  then  is  disappointed  when  it  is  too  late  to  cor- 
rect the  matter? 

The  ease  of  Travelers'  Ins.  Co.  v.  Myers,  supra,  is,  it  seems  co 
me,  very  different  from  this,  and  does  not  amount  to  a  precedent 
to  be  followed  here;  and  for  my  part,  in  the  establishment  of 
such  a  rule  as  this,  I  am  unwilling  to  go  one  step  in  advance  of 
what  the  Supreme  Court  has  distinctly  held.  The  case  last  re- 
ferred to  was  a  ease  of  insurance  by  an  employer  against  liabil- 
ity and  loss  on  account  of  injuries  which  might  be  sustained  by 
employes.  It  appears  that  an  accident  happened  to  an  employe 
and  that  no  m>tice  of  the  fact  was  conveyed  to  the  company  for 
some  nin«  months  after  the  accident  oocuTred,  whereas  the  policy 
re(iuired  thast  '*  Immediate  ^\Titten  notice  ^ml\  be  given  this  com- 
pany of  any  accident  and  of  all  laUesred  injuries,  together  with 
copies  of  ajll  8tatem?ents  made  by  employes,  and  all  other  ioform- 
ation  in  possession  or  knowledge  of  the  insured  in  any  way  relat- 
ing to  such  accident  or  liability  therefor.''  And  Judge  Davis 
points  out  why  it  is  miateriaJ  in  a  case  of  that  kind  timt  the  insur- 
an-ce  company  should  have  this  information  at  the  earliest  possi- 
ble moment,  so  that  it  nuay  investigate  the  matter  before  it  has 
faded  fro^m  the  miinds  of  the  witnesses,  before  the  aspect  of  the 
whole  matter  is  changed,  while  the  insured  is  still  suffering  from 
his  injury  or  accident,  so  that  it  may  lascertain  the  extent  of  his 
injury,  and  especially  so  that  it  may  ascertain  whether  or  not 
there  is  a  liability.  Myers  &  Co.  undertook  to  excuse  themselves 
from  furnishing  this  information  on  the  ground  that  the  local 
soliciting  agent  had  advised  them  against  doing  it ;  had  advised 
them  to  keep  silent;  had  said  to  them  that  if  they  stirred  the 
matter  up  the  injured  man  might  conceive  that  he  had  a  cause 
of  action  and  bring  a  suit  against  them,  and  that  he  might  not 
do  so  if  they  kept  still  and  allowed  the  matter  to  blow  over. 

In  the  course  of  his  opinion  Jud^e  Davis  emphasizes  the  fact 
that  the  agent  was  merely  the  soliciting  agent,  and  he  empha- 
sizes the  fact  that  what  he  is  saying  is  applicable  to  that  partic- 
ular form  of  insurance.  It  seems  to  me  that  he  carefully  seeks 
to  avoid  having  such  a  conclusion  drawn  from  his  utterances  as 
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is  drawn  therefrom  by  my  associates.  He  endeavors  to 
confine  wliat  he  says  to  the  particular  kind  of  insurance  under 
consideration  there.  What  he,  or  the  court,  may  have  said  if 
this  had  been  done  by  a  general  agent,  we  can  only  surmise. 
What  the  court  may  have  said  if  some  general  officer  of  the 
company  had  been  upon  the  ground,  had  seen  the  accident,  in- 
vestigated all  the  facts,  had  become  satisfied  that  there  was  a 
liability  and  had  said  so— had  said,  **You  need  not  furnish 
the  information,  we  are  already  fully  informed,"  we  can  only 
surmise.  It  can  hardly  be  inferred  that  under  circumstances 
like  those  the  court  would  have  said  that  the  company  might  still 
insist  upon  the  formal  evidence  required  under  the  written  terms 
of  the  policy.  But  that  was  not  a  fire  insurance  oase  to  begin 
with.  Much  of  what  the  learned  judge  says  with  reference  to 
the  materiality  of  these  proofs,  to  put  the  ineurance  company  in 
a  fair  position  to  protect  itself,  it  seems  to  me,  has  no  application 
to  fire  insurance  generally,  and  has  no  application  to  a  case 
where  a  fire  insurance  company  had  become  fully  satisfied  as  to 
the  facts,  and  has  so  declared,  without  the  foraual  proofs  being 
presented.  It  appears  to  me  that  the  conclusions  of  my  asso- 
ciates are  in  opposition  to  a  rule  that  'has  been  well  established 
by  the  counts  and  recognized  by  the  leading  text-writers,  i.  e., 
that  a  provision  like  the  one  here  relied  upon  shall  not  be  ap- 
plied to  stipulations  touching  acts  to  be  performed  after  loss. 
This  rule,  and  the  doctrine  of  estoppel  in  pais  as  applied  to 
this  subject,  are  found  in  the  books  running  at  times  in  parallel 
lines  and  at  times  converging,  and  I  shall  read  some  authorities 
applicable  to  both  phases  of  the  subject. 

I  will  read  first  a  few  paragraphs  from  Bishop  on  Contracts. 
Taking  up  in  this  small  book  the  whole  subject  of  contracts,  of 
course  Mr.  Bishop  was  obliged  to  treat  these  principles  with 
great  brevity,  but,  under  the  head  of  Waiver,  at  page  308,  Sec- 
tions 790  and  791,  he  has  this  to  say,  in  part : 

"Waiver,  equaily  wtith  its  counterpart,  election,,  pervades 
nearly  or  absolutely  every  department  of  the  law  and  judicial 
practice,  civil  and  criminal.     •     •     • 

**The  doctrine  rests  on  one,  or  another,  or  on  all  in  comparison, 
of  the  following  three  principles,  as  the  special  facts  and  nature 
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of  the  particular  case  indicates^  namely  the  principle  of  contract 
by  mutual  consent  of  the  wills,  the  principle  of  contract  created 
by  law,  and  the  principle  of  estoppel." 

Then  going  to  Section  796 : 

*'The  principle  on  which,  in  various  circumstances,  a  per- 
formance in  time  or  manner  diflfering  from  the  stipulations, 
which  are  waived,  is  accorded  the  same  effect  as  a  literal  per- 
formance, is  evidently  that  of  estoppel.  A  party  who,  standing 
by,  has  concurred  in  and  accepted  what  the  other  did  in  ful- 
fillment, is  not  in  a  position  to  deny  that  the  contract  has  been 
fulfilled.     To  illustrate— 

**  A  policy  of  insurance  specifies  the  time  and  manner  of  noti- 
fying the  insurer  of  a  loss,  and  proving  it.  But  if,  after  the  loss, 
the  proper  officer  of  the  insurance  company,  instead  of  standing 
upon  his  right  to  have  such  notification  and  proof,  goes  upon  the 
ground  and  agrees  with  the  insured  as  to  the  valuation,  the 
transaction  constitutes  a  waiver,  by  the  company,  of  the  steps 
set  down  in  the  policy.  And  so  does  anything  else  of  a  similar 
sort.  If,  where  the  insurer  has  thus  waived  the  steps,  leaving 
the  insured  to  believe  them  not  required,  the  former  could  in- 
sist on  being  released  from  payment  because  they  were  not 
taken,  he  would  have  misled  the  latter  to  his  great  detriment — 
exactly  what  the  doctrine  of  equitable  estoppel  was  introduced 
into  the  law  to  prevent." 

Now  independently  of  any  other  consideration,  and  looking 
upon  this  simply  as  a  question  of  estoppel,  a  case  where  the  law 
says  **  You  shall  be  held  to  have  waived,  and  shall  not  be  heard  to 
deny  that  you  have  waived,  because  of  your  conduct  in  the  prem- 
ises," it  seems  to  me  that  it  would  be  agninst  public  policy,  and 
that  therefore  it  would  not  be  competent  or  permissable,  for  an 
insurance  company  to  provide  in  its  policies  that  it  will  not  be 
bound  by  the  equitable  rules  of  estoppel  to  say,  **We  will  not 
be  affected  by  anything  our  general  officers  or  general  agents 
may  do  that  might  operate  upon  us  as  an  estoppel  in  pais.'* 
In  my  judgment  stronger  reasons  may  be  addueed  for  holding 
such  a  provision  void  because  opposed  to  public  policy  than  those 
supporting  the  doctrine  that  a  provision  in  a  contract  of  a  com- 
naon  carrier  that  it  shall  not  be  liable  for  losses  occurring  through 
its  own  negligence,  are  invalid.  While  the  company  may  stipu- 
late that  it  will  not  be  bound  by  any  agreement  unless  it  is  re- 
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duced  to  writing,  such  stipulation  shoiild  be  qualified  to  the  ex- 
tent required  to  give  full  effect  to  the  equitable  doctrine  of 
estoppel  in  pais.  Without  opportunity  to  search  the  books  for 
authority  in  support  of  this  doctrine,  enough  has  been  found  to 
dhow  that  it  is  not  without  support. 

In  1  Joyce  on  Insurance,  Section  579,  we  read : 

**It  is  held  that  a  condition  in  the  policy  which  conflicts  direct- 
ly with  a  settled  rule  of  law  will  not  be  allowed  to  bind  the  as- 
sured, although  he  accept  the  policy,  unless  it  appears  that  his 
attention  was  specially  called  thereto. '* 

The  reference  of  authority  for  this  statement  appears  to  be 
Xoi-man  Pitney  v.  hksurance  Company,  61  Barb.  (N.  Y,), 
335,  and  from  the  opinion  in  that  case  we  extract  the  following: 

*'The  defendant  further  resisted  the  pjaintiff's  right  to  re- 
cover, upon  the  ground  that  the  preliminary  proofs  of  loss  were 
not  as  complete  as  the  policy  required.  In  the  conditions  of  in- 
surance it  was  provided  that  no  act  or  omission  of  the  company, 
or  any  of  its  officers  or  agents,  should  be  deemed  a  waiver  .of  a 
full  and  strict  compliance  with  the  requirements  made  coHcem- 
ing  such  proofs,  except  it  be  by  a  waiver  in  express  terms,  in 
writing,  signed  by  the  president  or  secretary  of  the  comxMiny. 
This  provision  is  directly  in  conflict  with  the  settled  rules  of 
law  established  for  the  government  of  this  class  of  cases.  And 
while  there  is  no  doubt  but  that  a  party  may  renounce  the  bene- 
fit of  settled  legal  rules  existing  in  his  favor,  yet  before  he  should 
be  held  to  have  done  so,  something  clearly  evincing  that  to  have 
been  his  purpose  should  be  required  to  be  affirmatively  or  pos- 
itively shown.  The  acceptance  of  a  policy  of  insurance  contain- 
ing a  clause  declaring  that  no  act  or  omission  of  the  insurers, 
their  officers  or  agents,  shall  be  deemed  a  waiver  of  compliance 
with  requirements  as  to  preliminary  proofs  of  los.s,  unless  it  be 
by  a  waiver,  in  express  terms,  in  writing,  signed,  etc.,  to  which' 
there  is  no  evidence  that  the  attention  of  the  insured  was  ever 
in  any  manner  directed,  should  never  be  permitted  to  produce 
such  a  result.  The  policy  of  the  law  stands  directly  in  the  way 
of  allowing  persons  to  be  entrapped  into  the  implied  surrender 
of  their  well  established  legal  rights  by  the  success  of  any  such 
ingenious  device.  If  it  should  be  allowed  to  prevail,  the  insurer 
would  be  secured  a  privilege  which  could  be  so  used  as  to  defeat 
all  its  undertakings,  and  legally  protect  a  career  of  fraud  never 
yet  sanctioned  by  either  law  or  good  morals. 
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**But  in  this  case  the  insured,  in  the  preliminary  proofs 
furnished,  expressly  offered  to  supply  *any  other  information 
that  might  be  required,'  on  call.  Notwithstanding  the  provision 
that  the  waiver  of  diefecls  in  the  proofs  must  be  in  writing, 
it  was  still  in  the  power  of  the  company  to  waive  that  require- 
ment. And  by  not  responding  to  this  offer  while  the  defects 
could  have  been  corrected  and  supplied,  it  should  be  held  to  have 
made  that  waiver.  For  good  faith,  as  well  as  ev«ry  consider- 
ation of  fair  dealing,  required  it  to  specify  the  defects  in  the 
proofs  when  they  were  accompanied  with  this  offer,  if  the  com- 
pany did  not  intend  to  waive  any  further  act  in  that  respect,  on 
the  part  of  the  insured  {O'Neal  v.  Buffalo  Fire  Ins.  Co.,  3  N. 
Y.,  122;  Post  V.  Aetna  Ins.  Co.,  43  Barb.,  352).  The  objections 
to  these  proofs  came  too  late,  and  were  properly  overruled  at 
the  trial.'' 

An  insurance  company  would  not  be  permitted  to  conduct 
themsejves  in  such  a  way  as  to  defraud  the  insured  and  then 
bring  forward  this  provision  in  the  policy  to  shield  itself  from 
the  legitimate  results. 

I  read  from  May  on  Insurance,  3d  Edition,  Section  473rf, 
published  in  1891: 

**A  clause  to  the  effect  that  no  act  of  the  company,  except  an 
express  written  declaration,  shall  waive  the  requirements  in  re- 
gard to  proofs,  will  not  prevent  the  company  from  estopping 
itself,  by  act  in  jyais.  So  far  as  the  clause  is  intended  to  have 
such  effect  it  is  void,  for  a  man  can  not  contract  not  to  make  an 
agreement  that  the  law  allows  him  to  make  w^ith  the  covenantee. 
A  provision  in  the  policy  that  no  condition  sftiall  be  waived  or 
annulled  except  by  indorsement  upon  it,  will  not  prevent  the 
waiver  of  proofs  of  loss,  if  the  insurer  without  objecting  to  their 
absence  joins  in  proceedings  for  adjustment.  In  spite  of  such  a 
condition  the  agent  may  have  authority  to  orally  waive  proof  of 
I  ^s^,  and  the  question  should  go  to  the  jury.  Such  a  provision  is 
(held  not  to  refer  to  stipulations  to  be  performed  after  loss,  such 
as  giving  notice  and  proof." 

I  also  read  a  part  of  Section  311,  under  the  head,  ** Waiver; 
Stipulation  against;  Limitation  of  Agent's  Authority": 

**A  clause  in  a  policy  of  insurance  that  'Nothing  but  a  dis- 
tinct specific  agreement,  clearly  expressed  and  indorsed  on  the 
policy,  shall  operate  as  a  waiver  of  any  printed  or  written  con- 
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(lition,  warranty,  or  restriction  thereon,'  refers  to  those  con- 
ditions and  provisions  of  the  policy  which  enter  into  and  form  a 
part  of  the  contract  of  insurance,  and  are  essential  to  make  it  a 
binding  contract  between  the  parties,  and  which  are  properly 
designated  as  conditions,  and  not  to  those  stipulations  which  are 
to  be  performed  after  a  loss  has  occurre-d,  such  as  giving  notice 
f.nd  furnishing  preliminary  proof  of  the  loss." 

Now  Judge  Davis  says,  in  the  course  of  his  opinion  before 
mentioned,  that  there  is  a  line  of  decisions  to  this  effect.  A  great 
many  decisions  to  this  effect  are  cited  under  the  sections  that  I 
have  read  from  May  on  Insurance.  Others  are  cited  by  counsel 
for  plaintiff  in  error.  I  can  not  attempt  to  refer  to  or  read  from 
them  without  extending  this  opinion  to  too  great  length,  but  it 
seems  to  me  that  they  lay  down  and  establish  a  general  rule, 
and  that  the  few  decisions  cited  from  Vermont,  Michigan  and 
New  York,  that  seem  to  adopt  a  different  rule,  are  singular  and 
out  of  line  with  the  current  of  authorities;  and  while  Judge 
Davis  has  expressed  some  satisfaction  with  these  decisions,  I  do 
not  understand  that  he  attempted  to  adopt  them  on  behalf  of  ouf 
Supreme  Court  to  the  full  extent  ttiat  they  go.  I  understand 
that  a  fair  way  of  considering  what  he  said  and  the  use  he  has 
made  of  them  is  to  say  that,  in  so  far  as  they  are  necessary  to 
sustain  hds  opinion  in  this  case,  he  adopts  them;  and  so  far  as 
they  are  necessary  to  sustain  the  opinion  of  the  court  in  that 
case,  we  need  not  ooanhait  them,  for  that  was  a  case  of  a  mere  so- 
Ideiting  agent,  and  of  a  different  form  of  insurance  and  a  dif- 
ferent state  of  fiacts.  In  the  case  of  Ohio  Farmers'  Insurance 
Co,  V.  WUson^  70  0.  S.,  362,  Judge  Davis  lays  down  a  rule  for 
interpreting  decisions  that  may  well  be  applied  to  his  opinion 
in  Trcuvelers*  Ins.  Co,  v.  Myers,  supra,  when  he  says,  in  sub- 
stance, th-at  it  is  the  syllaibus  alone  for  which  the  concurring 
judges  are  responsible,  and  the  syllalnis  must  be  interpreted  in 
the  light  of  the  particular  facts  and  circumstances  of  the  case. 

There  is  one  authority  containing  language  that  seems  to  me 
to  be  very  appropriate  here.  It  is  the  case  of  McNally  v.  Insur- 
ance Co.,  137  N.  Y.,  389.    I  will  read  from  page  398 : 

**In  determining  the  liability  of  the  defendant  it  is  entitled 
to  the  benefit  of  its  contract  fairly  construed  and  can  stand 
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upon  all  of  its  stipulations.  But  when  its  liability  has  become 
fixed  by  the  capital  fact  of  a  loss,  within  the  range  of  the  re- 
sponsibility assumed  in  the  contract,  courts  are  reluctant  to  de- 
prive the  insured  of  the  benefit  of  that  liability  by  any  narrow 
or  technical  construction  of  the  conditions  and  stipulations 
which  prescribe  the  formal  requisites  by  means  of  which  this 
accrued  ri^ht  is  to  be  made  available  for  his  indemnification. 
If,  in  this  case,  a  ri^ht  of  action  accrued  to  the  plaintiff,  by 
reason  of  the  destruction  of  the  property  by  fire  on  the  7th  of 
June,  1885,  a  liberal  and  reasonable  construction  of  the  stipu- 
lations of  the  contract  ^ieh  prescribe  the  formal  acts  on  the 
part  of  the  insured  necessary  to  the  recovery  of  the  loss,  is 
sanctioned  and  required  by  the  rules  of  law." 

And  there  are  a  large  number  of  cases  here  cited.  Obviously 
there  is  a  great  difference  between  the  provisions  in  the  contract 
which  have  reference  to  risks  assumed  by  the  insurer,  which  are 
put  in  for  the  protection  of  the  insurer  so  that  the  risk  may  not 
be  increased  without  its  knowledge,  so  that  it  may  know  and  be 
advised  all  along  as  to  the  extent  of  its  undertaking,  so  {hat 
there  may  not  be  binding  oral  stipulations  upon  that  subject 
between  the  agents  and  the  insured,  and  such  provisions  as  ap- 
ply to  measures  to  be  taken  after  the  liability  is  fixed,  after  the 
fire  has  occurred.  To  the  performance  of  these  conditions  sub- 
sequent, these  things  that  are  to  be  done  in  the  way  of  furnish- 
ing the  evidence  of  the  loss,  it  seems  to  me  that  the  authorities 
require  that  very  different  rules  should  be  applied,  and  that  the 
courts  have  almost  universally  applied  to  these  conditions  subse- 
quent rules  that  are  calculated  to  preserve  to  the  insured  the 
right  that  has  ripened  into  a  just  claim  to  pecuniary  indemnifica- 
tion, and  that  they  may  continue  to  do  so  without  doing  any  in- 
justice to  the  insurer  whose  liability  has  become  fixed  by  the 
occurrence  of  the  lews. 
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CONSTRUCTION  OP  MUTUAL  BENEFIT  SOOETY 
CERTiPlCATE. 

[Circuit  Court  of  Summit  County.] 

The  Chevaliers  v.  Marvin  Shearer. 
Decided,  May,  1906. 

Beneficial  Associations — Certificate,  Constitution,  etc.,  Constitute  Con- 
tract— Between  Members  and  Association — Member  not  Entitled 
to  Share  in  Benefit  Fund  for  Permanent  Loss  of  Hand,  When — 
Trustees  of  Association  may  Adopt  Rules  Concerning  Conduct  of 
Business, 

1.  The  certificate,  constitution,  rules  and  regulations  and  the  by-laws 

of  a  beneficial  association  constitute  the  contract  between  the  as- 
sociation and  its  members. 

2.  When  a  certificate,  issued  by  a  beneficial  association  to  one  of  its 

members,  provided  that  if  the  holder  lose  one  of  his  hands  by  ac- 
cident, he  shall  be  paid  one-fourth  the  face  value  of  the  policy 
from  the  benefit  fund,  and  that  "this  certificate  is  issued  subject 
to,  and  to  be  construed  and  controlled  by  the  constitution,  laws, 
rules  and  regulations  of  the  order,"  the  holder  thereof  is  not  en- 
titled to  recover  for  a  permanent  loss  of  one  of  his  hands  unless 
it  be  amputated  at  or  above  the  wrist,  where  the  constitution  pro- 
vides for  payment  only  in  such  case,  and  this  notwithstanding  the 
holder  had  no  actual  knowledge  of  such  latter  provision. 

3.  The  first  trustees  of  a  beneficial  association  have  power  to  adopt  a 

provision  which  concerns  the  conduct  of  its  business,  such  as  pro- 
viding that  the  members  shall  not  be  entitled  to  share  in  the  ben- 
efit fund  for  the  loss  of  a  hand,  unless  amputation  at  or  above  the 
wrist  follows  the  injury. 

Winch,  J. ;  Marvin,  J.,  and  Henry,  J.,  concur. 

Ilie  defendant  in  error  brought  his  action  against  the  plaintiflP 
in  error,  which  is  a  beneficial  association  incorporated  under  the 
laws  of  Ohio,  to  recover  for  the  loss  of  a  hand  under  a  certificate 
issued  to  him  by  the  association,  plaintiff  in  error,  of  which  he 
was  a  member,  in  which  certificate  it  is  provided : 

**If  the  said  Marvin  Shearer,  the  holder  hereof,  by  accident, 
lose  one  hand,  *  *  *  he  shall  be  paid  one-fourth  of  the  face 
hereof,  •  •  •  said  amount  being  paid  from  the  benefit  fund 
of  the  order." 
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The  case  was  tried  upon  an  agreed  statement  of  facts,  from 
which  it  appears  that  by  accident  the  plaintiff  was  injured  about 
the  middle  of  May,  1901;  **that  as  a  result  of  said  injuries  his 

right  arm  has  been  permanently  disabled,  the  full  use  and  serv- 
ice thereof  having  been  practically  destroyed,  but  neither  said 
arm  nor  hand  has  been  amputated. ' ' 

The  certificate  sued  upon  contains  the  following  provision : 

'^This  certificate  is  issued  subject  to,  and  to  be  construed  and 
controlled  by,  the  constitution,  laws,  rules  and  regulations  of  the 
order. ' ' 

Attached  to  the  agreed  statement  of  facts,  and  referred  to  in 
it  as  Exhibit  A,  is  a  pamphlet  entitled:  ** Constitution,  rules 
and  regulations  of  the  supreme  council,  The  Chevaliers,  Akron, 
Ohio,  governing  grand  councils  and  subordinate  councils"  which 
the  statement  of  facts  says  **is  the  constitution,  by-laws,  rules 
and  regulations  used  by  said  order,  enacted  by  the  said  associa- 
tion." 

Section  53  of  said  constitution  reads  as  follows: 

**In  case  the  holder  of  a  beneficial  certificate  shall  by  accident 
lose  one  hand  by  amputation  at  or  above  the  wrist,  or  one  foot 
a*  the  ankle,  and  in  case  of  the  permanent  lo-^s  or  total  loss  of 
sight  of  one  eye,  he  shall  receive  from  the  benefit  fund  of  the 
order  one-fourth  of  the  face  of  the  certificate." 

Plaintiff  raises  the  question  whether  these  rules  and  regula- 
tions were  lawfully  adopted  by  the  order,  which  we  shall  con- 
sider later,  first  taking  up  the  contention  of  defendant  that  be- 
cause plaintiff  did  not  **by  accident  lose  one  hand  by  amputation 
at  or  above  the  wrist,"  as  provided  in  Section  53,  he  is  not  en- 
titled to  recover. 

That  in  a  beneficial  association  the  certificate,  constitution, 
rules  and  regulations  and  by-laws  of  the  order  constitute  the 
contract  between  the  member  and  the  association  has  been  held 
frequently.  In  this  case  the  express  terms  of  the  certificate 
make  the  constitution,  laws,  rules  and  regulations  part  of  the 
contract.  But  the  certificate  and  the  constitution,  laws,  rules 
and  regulations  do  not  agree  in  the  provisions  relating  to  the 
loss  of  a  hand.     The  certificate  says,  **by  accident,  lose  one 
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hand.'*  The  constitution,  laws,  rules  and  regulations  say:  **By 
accident  lose  one  hand  by  amputation  at  or  above  the  wrist." 
Manifestly  plaintiff  below  has  not  been  injured  and  is  not  entit- 
led to  recover  as  provided  in  the  constitution,  laws,  rules  and 
regulations.  But  which  provision  controls?  The  certificate 
says  it  is  issued  subject  to,  and  to  be  construed  and  controlled 
by,  the  constitution,  laws,  rules  and  regulations.  We  think  that 
settles  the  question.  Plaintiff  must  bring  himself  within  the 
provisions  of  said  Section  53,  and  having  failed  to  do  so  is  not 
entitled  to  recover. 

But  plaintiff  claims  that  Section  53  was  not  lawfully  adopted 
by  the  association  and  that  he  is  not  bound  by  it.  We  think  the 
admission  in  the  agreed  statement  of  facts,  that  Exhibit  A  **is 
the  constitution,  by-laws,  rules  and  regulations  used  by  said 
order,  enacted  by  the  said  association,"  should  preclude  plaintiff 
below  from  raising  this  question,  but  we  have  examined  into  the 
facts  stated  regarding  its  enactment. 

It  appears  that  the  first  meeting  for  the  purpose  of  effecting 
an  organization  was  held  at  Akron,  November  30,  1900 ;  at  that 
meeting  a  board  of  trustees  was  chosen  and  a  resolution  passed 
that  articles  of  incorporation  be  filed  in  Columbus.  This  was 
pursuant  to  Section  3631-17,  Revised  Statutes,  which  further 
provides  that  the  certificate  filed  as  aforesaid  shall  set  forth  {e) 
the  number  of  trustees,  directors  or  similar  officers  and  their 
names,  who  shall  manage  the  concerns  of  the  corporation  for 
the  first  year,  or  until  the  ensuing  annual  meeting. 

February  4,  1901,  a  meeting  of  the  trustees  was  held,  and  they 
adopted  the  constitution,  laws,  rules  and  regulations  referred  to. 

We  take  it  that  in  Ohio  a  corporation  not  for  profit  is  gov- 
erned somewhat  as  a  corporation  for  profit  is;  the  fundamental 
law  or  constitution  is  adopted  by  the  members,  who  elect 
trustees;  the  trustees  adopt  by-laws  for  their  own  government 
in  the  management  of  the  business  of  the  association.  By  the 
statute  just  quoted  the  trustees  of  fraternal  beneficial  associa- 
tions like  the  defendant  for  the  first  year  are  entrusted  with  the 
management  of  the  concerns  of  the  corporation.  Whether  the 
trustees  had  a  right  to  adopt  a  constitution  providing,  for  in- 
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stance,  how  many  trustees  there  should  be — a  fundamental  law—  | 

is  doubtful,  but  that  they  had  a  right  to  adopt  Section  53,  which  I 

concerns  only  the  conduct  of  the  business  of  the  association,  we 
have  no  doubt.  | 

Plaintiff  was  a  charter  member  of  the  defendant  association; 
a  manuscript  copy  of  the  said  constitution,  laws,  rules  and  regu-  i 

lations  was  on  file  in  the  office  of  the' association  from  February 
4,  1901;  plaintiff's  application  for  a  benefit  certificate  is  dated 
January  11,  1901;  and  the  certificate  was  delivered  and  issued 
to  him  February  7,  1901 ;  he  was  injured  on  March  15, 1901 ;  and 
although  he  never  saw  a  copy  of  said  by-laws  until  after  April 
7,  1901,  we  hold  that  he  is  bound  by  said  Section  53  and  that  the 
same  is  a  part  of  his  contract  for  benefits. 

The  court  of  common  pleas  having  come  to  a  contrary  conclu- 
sion, its  judgment  is  reversed. 

Dayton  A.  Doyle,  for  plaintiff  in  error. 

Young  &  Wanamaker,  for  defendant  in  error. 


CONDUCTOR'S  REPORTS  AS  EVIDENCE. 

[Circuit  Court  of  Hamilton  County.] 

In  the  Matter  op  the  Application  op  J.   H.   Schoepp  fob 

Writ  op  Habeas  Corpus,  Ex  Parte.* 

Decided,  July  1.  1905. 

Depositions — Witness  Contumacious,  When— Must  Answer  and  Pro- 
duce Papers — Questiofis  as  to  Competency  and  Relevancy — Must 
Be  Left  for  the  Court — And  are  not  a  Basis  for  Refusal  to  Re- 
spond, Unless — Papers  and  Information  Exclusively  for  the  De- 
fense— Habeas  Corpus — Notary  Public. 

A  witness  called  to  give  his  deposition  before  a  notary  public  must  re- 
spond to  questions  asked  and  produce  papers  or  Dooks  called  for, 
unless  it  clearly  appear  that  by  so  doing  he  would  be  injured  in 
his  business  or  personally,  or  that  the  questions  are  frivolous,  or 
that  the  information  was  procured  or  the  papers  called  for  were 
prepared  exclusively  for  purposes  of  defense  in  an  action  by  the 
party  for  whose  benefit  the  deposition  is  being  taken. 

♦Affirming  Ex  Parte  J,  H.  Schoepf,  '6  N.  P.— N.  S.,  93. 
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Swing,  J. ;  Jelke,  J.,  and  Gippen,  J.,  concur. 

Josephine  Pace  brought  an  action  in  the  Court  of  Common 
Pleas  of  Hamilton  County  against  the  Cincinnati  Traction  Com- 
pany. While  this  action  was  pending  she  sought  to  take  the 
deposition  of  J.  H.  Schoepf,  an  officer  of  said  defendant  com- 
pany, before  Charles  E.  Tenney,  a  notary  public  in  and  for  said 
county.  The  witness  appeared  and  was  sworn,  and  was  asked 
to  give  the  name  of  the  conductor  in  charge  of  the  car  on  which 
Mrs.  Pace  was  injured.  lie  was  also  asked  whether  he  knew  the 
name  of  the  conductor  of  the  same  car ;  he  was  also  asked  whether 
there  were  any  persons  on  the  car  other  than  the  conductor  and 
the  motorman ;  he  was  also  asked  whether  there  were  any  persons 
prsent  at  the  time  of  the  accident  other  than  the  conductor,  the 
motorman,  and  the  plaintiff;  he  was  also  asked  whether  he  had  in 
his  possession  any  books,  letters,  or  other  papers  showing  that 
there  was  present  at  the  time  of  the  accident,  other  than  the 
plaintiff,  the  motorman,  and  the  conductor,  showing  the  names 
of  the  persons,  if  there  were  any  such;  he  was  also  asked  who  was 
the  superintendent  of  that  portion  of  the  line  on  which  the  acci- 
dent occurred  at  the  time  of  the  accident. 

All  these  (questions  by  direction  of  his  counsel  he  refused  to 
answer,  and  thereupon  the  notary  ordered  him  to  answer,  and  the 
witness  refusing,  the  notary  ordered  him  committed  as  for  con- 
tempt. 

This  action  was  brought  in  the  court  of  common  pleas  on 
habeas  corpus  for  the  discharge  of  Mr.  Schoepf. 

On  the  trial  of  the  case  in  the  court  of  common  pleas,  that 
court  refused  to  discharge  the  prisoner  and  remanded  him  to  the 
custody  of  the  sheriff  of  II«arnilton  county  until  such  lime  as  he 
shall  answer  the  que^Ttions,  who  was  the  division  superintendent 
in  May,  1902,  of  the  division  to  which  the  College  Ilill-Main 
street  line  belonged,  and  until  he  produced  the  reports  which  he 
had  been  asked  to  bring;  to  all  of  which  the  prisoner  excepted. 

The  first  proposition  of  the  syllabus  in  the  case  of  DeCamp  v. 
Archibald,  50  0.  S.,  618,  is  as  follows : 

**  Where  the  question  propoimded  involves  no  question  of  priv- 
ilege on  the  part  of  the  witness,  it  is  his  duty  to  answer,  if  or- 
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dered  by  the  notary  to  do  so.  The  question  of  its  competency  is 
a  matter  for  the  determination  of  the  court  on  the  trial  of  the 
action  in  which  the  evidence  is  taken ;  and  if  he  refuses  to  do  so, 
when  ordered,  he  may  be  committed  as  a  contumacious  witness." 

The  syllabus  in  the  caee  of  Ex  Parte  Malcolm  Jennings,  60 
0.  S.,  page  319,  is  as  follows : 

**A  witness  whose  deposition  is  beino:  taken  before  an  officer 
may  refuse  to  testify  to  facts  not  relevant  to  the  issues  in  the 
case  in  which  the  deposition  is  to  be  read,  if  the  disclosure  of  such 
irrelevant  facts  would  be  injurious  to  the  business  of  the  wit- 
ness ;  and,  if  imprisoned  by  the  officer  for  such  refusal,*  he  may 
be  discharged  on  habeas  corpus." 

The  second  proposition  of  the  syllabus  in  Re  Julian  S,  RauK 
65  0.  S.,  128,  is  as  follows: 

**  A  subpoena  issued  by  a  notary  public  for  a  witness  to  attend 
and  testify  in  a  deposition  before  the  notary  public  may  contain 
a  clause  directing  the  witness  to  bring  with  him  any  book,  writing 
or  other  thing  under  his  control,  which  he  may  be  compelled  to 
produce  as  evidence,  and  for  disobedience  of  such  a  subpoena  the 
notary  public  has  power  to  punish  the  witness  for  contempt,  by 
imprisonment." 

It  is  not  claimed  in  this  case  that  the  questions  asked  of  the 
witness  would  tend  in  any  way  to  injure  him  in  his  business  or 
personally ;  neither  is  it  claimed  that  the  questions  were  frivolous. 
We  think  it  was  not  clearly  shown  that  the  papers  asked  of  the 
witness  to  be  produced  were  made  exclusively  for  the  purpose  of 
defense  in  the  action  against  the  company  by  Mrs.  Pace.  It 
probably  is  true  that  information  received  and  papers  prepared 
by  a  party  or  his  agent  in  preparation  for  the  suit  should  not  be 
compelled  to  be  given  over  to  the  opposite  party,  as  it  would 
seem  that  this  would  be  an  abuse  of  the  power  conferred  by  the 
statute  to  take  depositions.  Whether  the  questions  are  relevant 
or  competent,  can  not  be  decided  by  the  attorney  or  officer  taking 
the  deposition;  such  matters  ean  only  b«  passed  upon  by  the 
court  when  the  case  is  on  trial ;  otherwise,  the  very  purpose  of  the 
statute  in  authorizing  the  taking  of  depositions  would  be  de- 
feated. 
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The  notary  public  was  right  in  ordering  the  witness  to  answer 
the  questions  and  produce  the  reports  called  for. 
Kittredge  &  Wilby,  for  plaintiff  in  error. 
0.  S,  Bryant  and  C.  B.  Wilby,  contra. 


PROMISSORY  NOTE  AND  ACTION  THEREON. 

[Circuit  Court  of  Huron  County.] 

W.  L.  MiNZEY  ET  AL  V.  MaRHV  MANUFACTURING  Co. 

Decided,  1903. 

Promissory  Note — Agreement  to  Pay  in  Labor — Suit  on  Note  not 
Premature,  When — Charge  of  Court — Evidence  on  Issue  not  in 
Pleadings — Errors  not  Affirmatively  Appearing — Burden  of  Proof 
— Corporate  Existence  not  Raised  by  General  Denial. 

1.  The  execution  and  delivery  of  a  promissory  note  to  a  creditor,  who 

as  a  part  of  the  same  transaction  enters  into  a  written  contract 
to  employ  the  maker  until  the  note  becomes  due  six  months  there- 
after, and  for  a  further  period  of  six  months  if  the  note  is  not 
paid  at  maturity,  the  two  papers  will  be  construed  as  a  contract 
whereby  the  maker  is  to  be  employed  until  enabled  to  pay  the 
note  with  his  wages,  and  that  his  wages  shall  be  applied  on  the 
note,  and  not  that  he  shall  be  permitted  to  draw  his  wages  as 
they  become  due  and  pay  the  note  at  maturity. 

2.  Where  the  maker  of  the  note  is  discharged  for  Justifiable  cause,  the 

payee  is  released  from  his  obligation  to  receive  payment  in  serv- 
ices, or  to  grant  an  extension  of  the  note,  and  a  suit  on  the  note  is 
not  prematurely  brought  when  begun  within  six  months  after 
maturity. 

3.  Where  an  issue  is  overlooked  during  the  delivery  of  the  charge  to 

the  jury,  which  is  concluded  Just  before  the  noon  recess,  it  is  not 
giving  special  prominence  to  that  issue  for  the  court  to  instruct 
the  Jury  regarding  it  upon  reconvening  after  the  rcces3  and  with- 
out repeating  the  whole  charge. 

4.  A  reviewing  court  will  not  regard  an  objection  to  the  hearing  and 

submission  of  evidence  to  the  Jury  on  an  issue  not  made  in  the 
pleadings,  where  the  objection  was  first  made  in  the  petition  in 
error;  nor  will  it  assume  that  there  was  error  in  the  matter  of  the 
opening  and  close  to  the  Jury,  where  such  error  does  not  afflrma 
tively  appear  from  the  record;  nor  a  claim  of  error  in  the  mattei 
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of  burden  of  proof,  where  it  does  not  appear  that  the  party  ob- 
jecting was  prejudiced  thereby. 

5.  The  fact  that  the  defendant  was  examined  on  a  matter  not  at  issue 

is  not  ground  for  a  reversal  of  the  Judgment,  where  his  answers 
did  not  prejudice  him  before  the  Jury;  nor  can  he  object  to  the 
range  taken  in  cross-examining  a  witness  on  an  immaterial  mat- 
ter, when  the  witness  was  first  offered  and  examined  on  the  same 
matter  by  the  objecting  party. 

6.  A  general  denial  does  not  put  in  issue  the  incorporation  of  a  plaint- 

iff corporation.  The  incorporation  need  not  be  established  by 
proof  under  such  a  pleading,  and  the  issue  can  only  be  raised  by  a 
special  pleading. 

Parker,  J. ;  Hull,  J.,  and  Haynes,  J.,  concur. 

Error  to  the  Court  of  Common  V.e  s  of  Iluro  i  County. 

The  action  in  the  court  below  was  by  the  Marcy  Manufactur- 
ing Company  against  W.  L.  Minzey  and  Nancy  J.  Minzey  upon 
a  promissory  note.  The  note  is  dated  July  17,  1899,  and  is  for 
$241.05,  payable  seven  raoutls  aiter  dit'%  wflh  interest  from 
date  at  the  rate  of  six  per  cent,  per  annum,  payable  annually. 
W.  L.  Minzey,  by  his  ans  ve  %  adm't^  th  t  he  exe  u'cd  and  de- 
livered to  the  plaintiff  the  promissory  note  described  in  the  pe- 
tition, but  denies  each  and  every  other  allegation  in  the  petition 
not  expressly  admitted. 

One  of  the  averments  in  the  petition  on  behalf  of  the  plaintiff 
is  that  it  is  a  corporation  duly  organized  and  existing  under  the 
laws  of  the  state  of  Indiana. 

Nancy  Minzey,  who  is  the  mother  of  W.  L.  Minzey  and  who 
was  surety  for  him  upon  this  note,  in  her  answer  admits  the 
execution  of  the  promissory  note  described  in  the  petition,  but 
she  denies  each  and  every  other  allegation  set  forth  in  the  peti- 
tion not  expressly  admitted.  It  is  said  that  she  does  not,  there- 
fore, admit  the  delivery  of  the  note. 

Each  defendant  in  a  separate  answer  then  proceeds  to  aver 
facts  relative  to  another  writing  which  they  say  was  signed  by 
the  R.  G.  Marcy  IManufacturing  Company,  the  plaintiff,  at  the 
time  this  note  was  given  and  which  constituted  a  part  of  the 
same  transaction  and  contract,  and  they  attach  to  their  answers 
a  copy  of  that  paper,  which  reads : 
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''BELI.EVUE,  0.,  July  18,  1899. 
"We  do  hereby  agree  to  give  W.  L.  Minzey  work  on  the  road 
and  in  our  factory  at  two  dollars  per  day  and  expenses  until  a 
note  of  $241.05,  dated  July  17,  '99,  due  in  seven  months,  signed 
by  himself  and  Mrs.  Nancy  J.  Minzey,  is  paid,  and  we  agree  if 
this  note  is  not  paid  when  due  to  renew  the  balance  for  six 
months.  The  R.  G.  Marcy  Mpg.  Co  , 

'*J.  A.  Ullman,  Jb." 

They  aver,  with  respect  to  the  circumstances  under  which 
these  papers  were  executed,  that  W.  L.  Minzey  had  been  en- 
gaged in  business  at  Bellevue  as  a  dealer  in  pumps,  tank.s,  wind- 
mills and  windmill  supplies  generally,  and  that  he  had  become 
embarrassed  and  involved  financially  so  that  he  could  not  con- 
tinue his  business;  that  he  had  become  indebted  to  the  plaintiff 
and  others,  and  that  he  turned  over  all  of  his  property  to  his 
creditors  about  this  time,  turning  over  a  part  to  the  plaintiff 
upon  his  indebtedness  to  them;  that  he  gave  this  note  for  the 
balance  that  was  unsatisfied  by  the  turning  over  of  such  prop- 
erty; that  he  was  not  willing  to  give  a  note,  and  especially  that 
his  mother  was  not  willing  to  sign  it  as  his  suretty  until  the 
company  had  executed  said  paper  in  which  they  agreed  to 
employ  him  upon  the  terms  therein  stated. 

He  avers,  and  his  mother  in  her  separate  answer  also  avers, 
that  the  company  employed  him  in  pursuance  of  this  contract 
and  kept  him  in  their  employ  less  than  a  month  and  then  dis- 
charged him  without  legal  cause.  The  company  deny  that  they 
discharged  him  without  cause. 

The  cause  was  submitted  to  a  jury,  which  returned  a  verdict 
in  favor  of  the  plaintiff  below  for  the  amount  of  the  note  and. 
interest,  and  W.  L.  Minzey  and  his  mother,  Nancy  J.  Minzey, 
prosecute  error  here.  They  aver  and  contend  that  there  was 
error  prejudical  to  them  in  the  proceedings  in  the  court  below  in 
the  receiving  and  in  the  rejection  of  evidence,  and  in  the  charge 
of  the  court ;  and  that  the  verdict  is  against  the  weight  of  the 
evidence. 

The  first  matter  occurring  upon  the  trial  of  which  they  com- 
plain was  with  respect  to  the  determination  of  where  the  burden 
of  proof  rested.     It  appears  that  after  the  case  was  stated  to  the 
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jury,  !Mr.  Vickery,  attorney  for  the  defendant  below,  said,  **We 
admit  the  execution  of  the  note  and  its  delivery  and  we  also 
claim  that  we  have  the  burden  of  proof." 

** Court:  The  burden  of  proof  is  upon  the  plaintiff  in  this 
ease. 

**Mr.  Vickery  :  We  except  to  the  luling  of  the  court  in  hold- 
ing that  the  burden  of  the  proof  is  on  tihje  plaintiff." 

That  is  all  we  find  in  the  record  upon  the  subject.  The 
plaintiff  then  proceeded  to  introduce  the  note  in  evidence,  also 
the  certificate  of  incorporation  of  the  company,  and  then  put 
the  general  manager  of  the  company  upon  the  witness  stand, 
who  testified  that  the  company  was  the  owner  of  the  note,  and 
then  it  rested. 

The  complaint  of  the  plaintiffs  in  error  about  this  matter  is 
that  they  were  deprived  of  the  opening  and  closing  of  the  argu- 
ment. It  is  urged  on  behalf  of  the  defendant  in  error  that  the 
decision  of  the  court  below  as  to  where  the  burden  of  proof 
re.<?ted  was  correct.  It  is  said  that  under  the  pleadings  it  did 
not  devolve  upon  the  plaintiff  to  introduce  the  note  in  evidence 
nor  to  prove  the  incorporation  of  the  company.  We  hold  that 
under  a  denial  of  that  character  (a  general  denial)  the  plaintiff 
below  is  not  put  upon  its  proof  to  establish  its  incorporation. 
It  requires  a  special  pleading  to  raise  that  question.  It  is  not 
very  apparent  at  least  that  the  plaintiff  below  was  called  upon 
to  go  ahead  and  prove  anything  under  these  pleadings,  but  we 
are  not  required  to  go  into  that  question  very  carefully,  or  at 
all,  for  the  reason  that  it  does  not  appear  that  it  was  prejudicial 
to  the  defendant  below  to  have  the  plaintiff  below  go  ahead 
and  make  its  proof.  The  thing  they  complain  of  is,  that  the 
plaintiff  below  was  permitted  to  go  ahead  in  the  argument,  and 
was  permitted  to  close  the  argument;  but  that  fact  does  not  ap- 
pear in  this  record. 

It  does  not  appear  that  at  the  close  of  the  evidence  this  matter 
was  brought  to  the  attention  of  the  court  in  any  way,  or  that 
counsel  for  defendant  desired  to  go  ahead;  nor  does  it  appear 
(which  is  more  essential,  perhaps)  that  counsel  for  the  defend- 
ant below  did  not  go  ahead  in  the  making  of  the  argument,  and 
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did  not  close  the  argument.  All  we  have  upon  the  subject  is, 
after  the  testimony  is  all  set  out,  **and  this  was  all  the  evi- 
dence offered  by  either  party  in  the  cause  and  thereupon  the 
case  proceeded  to  argument,  after  which  the  court  charged  the 
jury  as  follows.*' 

The  errors  that  may  be  taken  advantage  of  are  such  as  appear 
affirmatively  upon  the  record,  and  we  can  not  assume  that  the 
court  committed  the  error  of  permitting  counsel  for  the  plaintiff 
below  to  open  and  close  the  argument.  Furthermore,  in  looking 
at  the  motion  for  a  new  trial  we  find  that  there  is  nothing  stated 
therein  upon  that  subject.  .  Nearly  all  of  the  grounds  for  a  new 
trial  that  are  provided  by  law  are  set  forth  here,  but  the  ground 
that  would  cover  this  is  not  set  forth. 

It  is  also  contended  that  this  action  was  brought  before  the 
note  had  matured,  or  before  the  cause  of  action  had  matured, 
because  of  the  provision  in  the  otfier  contract  (which  the  evi- 
dence shows  was  executed  at  tjie  same  time,  as  part  of  the  same 
contract),  that  if  the  note  was  not  paid  in  full  when  due  it  was 
to  be  renewed  for  six  months.  It  is  said  that  it  was  not  paid  in 
full  when  due  and  that  therefore  they  became  entifled  to  a 
renewal  for  six  months,  which  would  carry  it  over  to  August, 
1902,  whereas  the  action  was  commenced  in  March,  1902.  But 
whether  that  objection  is  well  taken  depends  upon  the  question 
whether  the  verdict,  involving  a  finding  by  the  jury  that  the  dis- 
charge of  the  defendant  was  justifiable,  is  to  stand;  for  if  the 
discharge  was  justifiable  the  conditions  requiring  an  extension 
never  arose,  and  it  follows  that  the  action  was  not  brought 
prematurely.  In  other  words,  the  issues  became  narrowed  down 
to  the  single  one  of  whether  the  plaintiff  below  was  justified  in 
discharging  Minzey  from  thejr  employment.  If  they  wei'e  jus- 
tified in  discharging  him  from  their  employment,  then  mani- 
festly they  were  released  from  any  further  obligation  under 
this  contract  of  July  18,  to  employ  him  or  to  receive  payment  in 
services  as  therein  provided^  or  to  grant  an  extension,  as  there- 
in provided,  and  it  might  then  insist  upon  compliance  with  the 
exact  terms  of  the  promissory  note. 
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It  is  our  conclusion  that  the  verdict  of  the  juiy  apon  this  issue 
is  not  against  the  weight  of  the  evidence.  . 

It  is  contended  by  the  defendant  in  error  that  Mr.  Minzey 
was  unskillful,  careless  an(}  unsatisfactory  as  an  employe;  that 
his  work  was  not  well  done ;  that  it  was  not  as  well  done  as  he 
might  have  done  it  had  he  tried,  and  that  his  course  as  an  em- 
ploye was  unsatisfactory  and  a  damage  to  them ;  therefore  they 
discharged  him.  And  they  also  insist  that  in  keeping  an  ac- 
count of  his  expenses  which  they  were  to  pay  and  which  they 
did  pay,  he  put  in  bills  for  expenses  that  he  did  not  incur  (in 
one  case  especially,  the  sum  of  $7.50),  and  that  they  were  justi- 
fied in  discharging  him  on  account  of  his  bad  work  and  on  ac- 
count of  his  dishonesty. 

That  he  was  dishonest  in  presenting  bills  for  his  expenses  is 
net  charged  in  the  pleadings  filed  on  behalf  of  defendant  in 
error.  That  is  not  set  forth  as  a  ground  for  his  discharge.  If 
it  had  been  insisted  upon  on  his  behalf,  perhaps  that  could  not 
have  been  proven  upon  the  trial  or  submitted  to  the  jury  without 
an  amei^dment  to  the  pleadings. 

But  no  objection  was  made  to  the  introduction  of  evidence 
on  this  point  (except  upon  the  examination  of  Mr.  Minzey, 
which  will  be  noticed  presently),  and  no  objection  was  made 
to  the  submission  of  this  issue  to  the  jury  (except  as  to  the 
manner  and  time  of  such  submission,  also  to  be  noticed  pres- 
ently), and  it  is  now  too  late  to  make  such  objection  or  to  com- 
plain for  the  first  time. 

Some  objection  was  made  when  inquiry  was  made  of  Mr. 
Minzey  himself,  whether  he  had  not  put  in  his  bill  for  expenses 
that  he  had  not  incurred,  but  he  answered,  and  his  answer,  in 
our  opinion,  was  not  prejudicial  to  him,  consequently  the  in- 
quiry could  not  have  been  prejudicial-  He  answered  that  he 
put  in  his  bills  for  all  his  expenses  and  for  no  more  than  the 
expenses  that  he  had  incurred.  The  inquiry  was  pursued,  but 
the  answers  of  Mr.  Minzey  in  each  instance  were  of  a  character 
that  could  not  have  prejudiced  him  before  the  jury.  On  the 
other  hand,  when  inquiry  was  made  of  the  witness  who  charged 
him  with  falsifying  the  amount  of  his  account,  no  objection  was 
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made  to  his  testifying;  and  when  the  court  came  to  submit  this 
issue  to  the  jury,  objection  was  not  made  to  it  on  the  ground 
that  it  was  not  an  issue  presented  in  the  case,  but  objection  was 
made  solely  upon  th^  ground  that  it  was  submitted  a.t  a  time 
and  in  a  manner  which  gave  it  undue  prominence.  The  charge 
of  the  court  having  been  completed  and  the  jury  having  been 
excused  for  dinner  and  having  come  back  from  dinner,  the 
court's  attention  having  been  called  to  it,  the  court  stated  to  the 
-jury  that  he  had  overlooked  a  matter,  and  then  proceeded  to 
charge  them  upon  this  point.  It  can  not  be  maintained  that 
what  the  court  said  was  improper  or  erroneous.  But  it  is  said 
that  undue  prominence  was  given  to  it.  We  do  not  see  how  the 
court  could  well  have  done  otherwise,  upon  being  apprised  of 
this  oversight,  than  to  correct  it  in  the  way  it  did,  and  it  seems 
to  us  that  it  was  not  necessary  for  the  court  to  repeat  the  whole 
charge  in  order  that  this  might  be  injected  somewhere  in  such 
ii  way  as  to  avoid  directing  the  special  attention  of  the  jury  to 
it;  and  we  can  not  see  that  the  jury,  after  retiring,  must  have 
given  undue  prominence  or  consideration  to  this  subject.  It  was 
a  prominent  matter  in  the  case ;  the  real  issue  in  the  case  was  as 
to  the  method  in  which  the  defendant,  Minzey,  had  done  his 
work,  the  way  he  had  served  his  employer,  both  in  the  matter 
of  work  and  in  the  matter  of  rendering  his  account ;  so  it  would 
be  quite  proper  for  the  jury  to  give  it  much  prominence  and 
careful  consideration. 

It  is  said  that  on  the  trial  the  court  erred  in  allowing  the  use, 
by  the  plaintiff  below,  of  the  property  statement  that  had  been 
made  some  time  before  the  transaction  in  which  these  papers 
were  executed,  by  the  defendant,  Minzey,  to  the  plaintiff  below. 
It  is  not  apparent  to  us  that  that  property  statement  was  com- 
petent evidence.  We  think  that  its  use  amounted  to  the  intro- 
duction of  evidence  upon  an  immaterial  matter,  and  probably  a 
matter  prejudicial  to  the  defendants  below.  But  when  we  come 
to  consider  the  way  it  was  broAight  in,  we  think  the  defendants 
in  error  can  not  complain;  we  think  they  are  responsible  for 
the  presentation  of  this  immaterial  issue.  When  Mr.  Minzey 
was  upon  the  witness  stand  in  his  own  behalf,  he  was  inquired 
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of  by  his  counsel,  ^Ir.  Vickery,  as  to  his  condition  in  life  at  the 
time  he  entered  into  this  contract. 

**Q.  At  the  time  this  note  was  given  were  you  a  married 
man!    A.     I  was;  yes,  sir. 

**Q.     And  how  many  members  were  there  of  your  family?" 

Mr.  McKnight,  on  behalf  of  the  plaintiff,  objected  to  the  ques- 
tion. 

*' Court:     What  do  you  claim  for  that? 

**Mr.  Vickery  :  It  is  a  circumistance  to  go  to  this  jury  in  de- 
termining the  question  whether  the  defendant,  or  rather  the 
plaintiff  here,  has  been  put  in  any  more  serious  position  by  the 
surrender  of  this  property  or  by  the  failure  to  collect  on  this 
note,  thun  they  would  have  been  if  they  had  not  received  this 
property." 

The  court  said : 

**  Perhaps  as  to  how  many  he  had  in  his  family  is  not  impor- 
tant, but  I  think,  under  your  view,  that  it  may  be  competent  to 
show  that  Ve  was  at  that  time  the  head  of  a  family  and  that  he 
had  no  homestead.  If  you  wish  to  show  those  facts  at  the  time 
of  the  making  €f  this  contract,  you  may  do  so,  providing  you 
couple  with  it  some  testimony  that  that  fact  was  known  to  the 
opposite  party." 

Then  the  examination  proceeds: 

**What  is  the  fact  at  the  time  of  makin<?  this  contract— were 
you  a  resident  of  Ohio  ?    A.    Yes,  sir. 

'*Q.  And  were  you  a  married  man  at  the  head  of  a  family? 
A.    Yes,  sir. 

**Q.  You  may  tell  the  jury  at  that  time  whether  or  not  you 
owned  a  homestead  ?    A.    I  did  not :  no,  sir. 

**Q.  Where  were  you  living  at  that  time?  A.  I  was  living 
in  Bellevue. 

**Q.  Whereaboults  in  Bellevue  were  you  living?  A.  On 
Greenwood  street  or  Greenland  street — I  forget  the  name. 

'*Q.  Was  your  wife  the  owner  of  a  homestead  at  that  time? 
A.    She  was  not;  at  the  time  this  note  was  delivered,  you  say? 

**Q.  Yes,  sir,  at  that  time?  A.  She  was  not  to  the  best  of 
my  recollection. 

**Q.  Do  you  know  whether  or  not  Mr.  Ullman  knew  of  your 
property,  or  what  property  you  had,  or  what  propert-v  you 
didn't  have— vour  financial  condition?    A.    I  don't  know." 
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The  court  below  seemed  to  think  that  that  would  throw  some 
light  upon  the  issue,  though  we  can  not  discover  how  it  ovuld; 
but  the  court  admitted  it  on  condition  that  the  defendants  below 
should  establish  that  the  plaintiff  knew  of  these  conditions. 
Thus  far  they  had  failed  to  show  that  the  plaintiff  knew  any- 
thing about  it.  Thereupon  the  cross-examination  of  Minzey 
proceeds : 

**At  the  time  you  entered  into  the  original  contract  with  the 
representative  of  the  Marcy  Manufacturing  Company,  you 
owned  a  homestead  then,  didn't  you?  A.  May  I  inquire  what 
you  mean  by  *  original  contract 't 

"Q.  Yes,  sir,  this  contract  right  here;  just  look  at  that  and 
see  if  you  didn't  sign  that?  (Witness  shown  paper).  Look  at 
the  back  of  it  there  and  see  if  you  didn't  make  a  property 
statement  there?  A.  At  the  time  this  paper  was  signed,  I 
owned  property,  yes,  sir. 

**Q.  That  is  your  signature  there  at  the  bottom,  isn't  it? 
A.    Yes,  sir. 

**Q.  And  that  is  your  wife's  signature,  isn't  it?  A.  To  the 
best  of  my  knowledge  it  is,  yes,  sir. 

'*Mp.  Vickery:  I  object  to  the  intrrduction  of  this  for  the 
reason  that  it  has  nothing  to  do  with  this  contract. 

**  Court  :  It  does  not  quite  seem  to  me  that  the  circumstances 
you  are  seeking  to  elicit  throw  any  light  upon  the  contract.  I 
don't  quite  see  that  it  helps  to  show  whether  these  two  papers 
were  one  transaction,  or  whether  they  were  separate.  I  think 
this  is  irrelevant.    I  do  not  think  this  would  help  the  issues. 

**Mr.  McKnight:  I  now  rsk  the  cour;  to  pe^nnit  the  reading 
of  this  contract  to  the  jury  for  the  purpose  of  cross-examina- 
tion of  the  witness  on  the  stand  upon  it. 

* '  Court  :    The  request  will  be  overruled  for  the  present. 

Mr.  McKnight  :  I  also  ask  the  court  to  permit  me  to  read 
the  statement  on  the  back  of  this  contract  to  the  jury  for  the 
purpose  of  cross-examining  the  witness  so  that  I  may  intelli- 
gently cross-examine  the  witness  on  the  stand  in  regard  to  it. 

** Court:  You  may  cross-examine  him  as  to  that.  You  may 
ask  him  whether  he  did  not  make  such  a  statement.  You  may 
submit  it  to  him  and  see.  I  will  permit  you  tu  use  that  state- 
ment. 

**Mr.  Vickery  :  Wo  except  to  the  ruling  of  the  court  in  per^ 
mitting  the  introduction  of  the  property  statement  made  in 
Janunrv  of  1899." 
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It  is  urged  that  because  of  this  property  statement  having 
gone  to  the  jury  prejudice  resulted  to  Minzey.  As  I  said  be- 
fore, it  seems  to  us  that  this  whole  matter  of  the  financial  con- 
dition of  Minzey  was  immaterial ;  but  it  was  introduced  in  the 
first  instance  by  him  or  on  his  behalf,  and  having  presented  that 
kind  of  immaterial  matter,  he  can  not  complain  now  that  he  was 
crossexamined  upon  it,  and  that  the  eross-exiamination  took  the 
range  that  it  did. 

It  is  said  that  there  was  3ome  error  in  the  charge,  in  the  con- 
struction the  court  put  upon,  this  contract,  but  in  looking  at 
that,  our  view  of  the  matter  is  that  if  the  court  erred  at  all  (and 
we  are  not  quite  preparecj  to  agree  with  the  court  in  its  con- 
struction of  the  contract),  the  error  was  not  prejudicial  to  the 
plaintiff  in  error.  We  have  very  serious  doubt  whether  the 
court  was  right  in  holding  that  Minzey  had  a  right  to  draw  his 
wages  from  time  to  time  while  remaining  in  the  employment  of 
the  plaintiff  below,  and  that  he  might  also  insist  upon  paying 
the  note  as  it  fell  due  according  to  Its  terms.  We  are  rather 
inclined  to  think  that  the  two  papers,  when  read  together, 
amount  to  a  contract  that  he  was  to  be  employed  a  sufficient 
length  of  time,  at  least,  to  enable  him  to  discharge  this  indebt- 
edness with  his  wages,  and  that  his  wages  as  earned  should  have 
been  so  applied.  But  the  company  did  not  insist  upon  their 
being  so  applied.  His  wa^es  that  he  earned  were  paid  over  to 
him,  and  we  can  see  nothing  in  the  view  taken  by  the  court 
that  was  at  all  prejudicial  to  Minzey,  and  we  feel  very  confident 
in  our  own  minds  that  the  result  reached  was  correct  and  just, 
and  the  judgment  of  the  court  of  common  pleas  will  be  af- 
firmed. 

Jesse  Vickery,  for  plaintiff  in  error. 

C.  A.  Wilt  and  McKnight  <f  Thomas,  for  defendant  in  error. 
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KNOWLEDGE  OF  A  DA^GEk  WHICH  COULD  HAVE  BEEN 

AVOIDED. 

[Circuit  Court  of  Summit  County.] 

The  City  op  Akron  v.  David  Kei8TEr. 

Decided.  April,  1905. 

Negligence — Unsafe  Street  Crossing — Of  which  Plaintiff  fliod  Knowl- 
edge— And  Could  have  Avoided. 

Where  a  Jury  retuin  special  findings  to  the  effect  that  the  street  croB0-' 
ing  where  the  plaintiff  was  injured,  while  not  manifestly  unsaife, 
was  nevertheless  not  safe,  and  the  plaintiff  knew  of  its  condition, 
and  could  have  avoided  it  but  not  easily,  and  the  testimony  sup- 
ported these  findings,  a  Judgment  in  favor  of  the  plaintiff  will  be 
reversed. 

Henry,  J. ;  Marvin  J.,  and  Winch,  J.,  concur. 

Error  to  the  Court  of  Common  Pleas  of  Summit  County. 

This  is  a  proceeding  in  error  prosecuted  by  the  City  of  Akron 
to  reverse  a  judgment  for  one  thousand  dollars  recover'^d  by 
David  Keister,  of  Mogadore,  at  the  October  Term,  1904,  of  the 
Court  of  Common  Pleas  of  Summit  County,  for  iniuries  by  him 
received  on  or  about  August  29th,  1900,  in  consequence  of  being 
thrown  from  his  wagon  while  attempting  to  turn  from  East 
Market  street  into  Adams  street  in  the  city  of  Akron. 

The  action  below  was  begun  September  7th,  1901,  and  three 
trials  have  been  had.  The  first  trial  resulted  in  a  disagree- 
ment of  the  jury.  On  the  second  trial  plaintiff  recovered  a 
verdict  and  judgment  for  $1,500,  which  was  reversed  by  this 
court,  and  the  cause  remanded  for  retrial.  The  third  trial  re- 
sulted in  a  verdict  for  plaintiff  of  $1,000.  with  answers  by  the 
jury  to  special  interrogatories.  Motions  by  the  d^^fondant  be- 
low for  judgment  on  these  findings  and  for  a  new  trial  were 
successively  overruled.  A  bill  of  exceptions  exhibiting  all  the 
evidence  was  perfected  and  a  petition  in  error  filed  in  this 
court. 

The  street  intersection  where  the  accident  occurred  was  in  a 
torn  up  condition;  the  pavement  had  been  taken  up  on  that 
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side  of  East  Market  street  and  a  row  of  ties  laid  down  side  by 
side  from  the  Adams  street  side  to  a  point  within  the  double 
tracks  of  the  street  railway  which  there  occupies  the  middle  of 
East  Market  street.  These  ties  were  intended  and  used  for 
teams  and  vehicles  to  pass  from  either  street  to  the  other,  across 
the  unpaved  portion  of  East  Market  street,  until  the  repairs 
should  be  completed.  It  is  claimed,  however,  that  this  row  of 
ties  was  too  narrow  a  passageway  and  that  the  city  was  negli- 
gent in  maintaining  the  cross-over  in  an  unsafe  condition,  where- 
by the  wheels  of  vehicles  driven  there  were  liable  to,  and  one  of 
the  hind  wheels  of  plaintiff's  wagon  did,  in  fact,  drop  down 
off  the  ends  of  the  ties  to  the  ground  below. 

Plaintiff  was  a  man  about  seventy  years  old,  who  had  been 
used  to  driving  since  he  was  a  boy.  He  and  his  grandson,  ten 
years  old,  had  twice  driven  over  the  ties  on  the  day  of  the 
accident,  and  were  about  to  drive  over  them  again  when  the 
accident  occurred.  On  the  first  occasion  they  had  a  load  of 
lumber,  and,  -when  about  to  turn  from  East  Market  into  Adams 
street,  they  swung  arouiid  toward  the  farther  curb,  in  order 
to  complete  their  turn  before  striking  the  row  of  ties.  Pro- 
ceeding thence  up  Adams  street  they  unloaded  their  lumber, 
save  two  or  three  planks,  which  they  left  on  the  wagon  as  a 
bed,  and  returned  the  way  they  came.  Later  they  again  ap- 
proached the  ties  with  a  heavy  chest  of  tools  across  the  plank. 
The  plaintiff  below  sat  on  the  chest  and  drove;  his  grandson 
was  behind.  The  horse  was  steady;  but  as  plaintiff  below 
drove  upon  the  ties,  the  wagon  gave  a  sudden  lurch  and  he 
was  thrown  off  and  badly  injured.  Neither  the  chest  nor  the 
boy  fell  off.  It  is  not  perfectly  clear  from  the  evidence  how 
the  lurch  was  caused.  The  wagon  was  geared  unusually  long 
and  the  bed  was,  of  course,  less  firm  than  when  the  entire  load 
of  lumber  was  upon  it.  The  row  of  ties  moreover  was  not  quite 
level,  there  being  a  depression  of  the  cross-over  between  the 
street  railway  and  Adams  street,  and  then  a  rise  or  up-grade 
into  Adams  street.  It  is  suggested  that  the  wagon  in  this  con- 
dition lurched  forward  off  the  rails  of  the  street  car  tracks,  or 
entered  this  depression,  or  both,  in  a  more  sudden  manner  than 
it  had  before  when  the  wagon  "was  loaded,  and  that  this  either 
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directly  caused  the  accident  or  else  caused  a  little  shorter  turn 
so  that  one  of  the  hind  wheels  dropped  to  the  ground. 

In  the  view  we  take  of  the  matter  it  is  immaterial  in  what 
precise  way  the  accident  occurred,  for  certain  of  the  jury's 
findings  are  clear  and  decisive  and  sufficiently  supported  by 
the  evidence.  The  first  three  questions,  and  answers  thereto, 
by  the  jury,  are  as  follows : 

''1.  Was  the  crossing  formed  by  placing  ties  on  Market 
street  at  Adams  street,  manifestly  unsafe  for  driving  over  with 
vehicles  ? 

'*  Answer.    No,  but  not  safe. 

'*2.  Was  the  condition  of  said  crossing  known  to  the  plaint- 
iff at  the  time  when  he  attempted  to  cross  and  sustained  the 
injuries  of  which  he  complains? 

*' Answer.     Yes. 

**3.     Could  the  plaintiff  easily  have  avoided  this  crossing? 

**  Answer.     Could  have  avoided^  J>ut  not  easily." 

The  remaining  findings  are  that  plaintiff  below  was  not 
negligent  and  that  he  did  not  assume  the  risk.  The  last  is  a 
pure  conclusion  of  law  and  should  not  have  been  submitted  to 
the  jury.  It  can  not  in  any  degree  neutralize  the  force  of  the 
second  finding,  w^hich  is  to  the  effect  that  plaintiff  knew  the 
condition  of  the  crossing  when  he  attempted  to  pass  over.  It 
is  immaterial  whether  its  dangers  were  or  were  not  manifest 
generally,  if  its  condition  was  known  to  him.  He  had  other 
means,  though  less  easy  of  reaching  his  destination,  but  he 
chose  rather  to  drive  over  this  crossing,  knowing  its  condition 
This  is  clearly  the  voluntary  assumption  of  a  known  risk,  such 
as  would  defeat  a  recovery  under  the  circumstances  of  this 
case.  In  The  Village  of  Conneaut  v.  Naef,  54  0.  S.,  529,  it  was 
held  that  one  who  goes  voluntarily  upon  an  accumulation  of 
ice  on  a  walk  of  a  village  can  not  maintain  an  action  against 
such  village  for  a  personal  injury  resulting  to  him,  if  the  source 
of  danger  is  plainly  visible.  To  the  same  effect  are  Schaefler 
V.  The  City  of  Sandusky,  33  O.  S.,  246;  ClevelaTid.  v.  Stofer, 
33  Bull.,  227.  It  is  clearly  implied,  in  Farmer  v.  Findlay 
Street  Railway,  60  0.  S.,  36,  that  the  same  rule  applies  to  the 
driving  of  teams  and  vehicles  into  dangerous  places  in  the 
public  streets  of  a  municipality, 
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An  examination  of  the  testimony  shows  that  the  jnry  could 
not  properly  have  found  otherwise  than  as  they  did  as  to  the 
defendant  in  error's  knowledge  of  the  condition  of  the  crossing:. 

We  hold,  therefore,  that  this  judgment  is  against  the  weight 
of  the  evidence  and  is  contrary  to  law,  and  that  the  court 
erred  in  refusing  to  render  judgment  on  the  special  findings 
for  the  defendant  below.  The  judgment  for  the  piaintifT  be- 
low is  accordingly  reversed. 

We  can  conceive  of  no  useful  purpose  to  be  served  by  re- 
manding this  cause  for  a  fourth  trial,  and,  therefore,  proceed- 
ing to  render  the  judgment  which  the  court  of  common  pleas 
should  have  rendered,  we  enter  judgment  for  the  plaintiff  in 
error. 

Clyde  F.  Berry  and  Scott  D,  Kenfield,  for  plaintiff  in  error. 

/.  H.  Phelps  and  N.  D.  Tibbals,  for  defendant  in  error 


VALUE  OP  SBKVICES  IN  EmCTlNC  A  LEASE. 

[Circuit  Court  of  Hamilton  County.] 

The  Duhme  Jewelry  Company  v.  Levi  P,  IIazen. 

Decided,  July  8,  1906. 

Agencv — yalue  of  Services — Rendered  in  Ejecting  a  Lease — Tim^ 
Consumed  Only  One  Element  of  Value — Evidence — Incompetent 
Question — Rendered  Harmless  hy  an  Answer  Btating  Facts-^ 
Charge  of  Court. 

1.  In  fixing  the  value  of  services  rendered,  the  time  consumed  In  the 

performance  of  the  service  is  only  one  of  the  elements  to  be  con- 
sidered. 

2.  The  opinion  of  the  party  performing  the  services  is  competent  In 

a  suit  for  recovery  of  their  value,  and  where  the  defendant  causes 
such  opinion  to  be  excluded,  he  can  not  afterward  say  that  no  evi- 
dence as  to  value  has  been  submitted  to  the  jury. 

3.  Moreover,   testimony   as   to   the  facts   touching  the  character  and 

extent  of  the  services  is  evidence  of  their  value,  independent  of 
the  opinion  of  the  witnesses. 

4.  A  question  which  was  incompetent  for  the  reason  that  it  called 

for  a  conclusion,  is  rendered  harmless  where  the  answer  put  the 
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jury  in  possession  of  the  facts  upon  which  the  witness  based  hi0 
opinion. 
5.  A  special  charge,  to  the  effect  that  the  Jury  are  not  to  consider  the 
statement  of  plaintiff's  claim  in  his  petition  as  evidence  in  the 
case,  might  have  well  have  been  given,  but  its  mission  could  not 
have  misled  the  jury  or  prejudiced  the  rights  of  the  defendant. 

GiFPEN,  J.;  Jelke,  p.  J.,  and  Swing,  J.,  concur. 

The  original  action  was  commenced  to  recover  for  services 
rendered  in  effecting  a  lease  which  involved  a  definite  rental 
of  $33,500,  with  a  privilege  of  renewal,  embracing  a  rental  to 
the  amount  of  $16,250. 

Neither  the  pleadings  nor  the  evidence  warrant  the  con- 
clusion that  the  plaintiff  relied  upon  a  promise  to  pay  him 
the  value  of  his  time  alone,  but,  on  the  contrary,  he  relied  upon 
the  promise  to  pay  him  the  reasonable  value  of  his  services, 
time  being  only  one  of  the  elements  of  value  of  such  services. 

After  proving  the  facts  pertaining  to  the  character  and  ex- 
tent of  the  services  which  the  plaintiff  rendered,  he  offered 
his  opinion  of  their  value,  but  upon  objection  of  counsel  for 
the  defendant,  the  court  excluded  it  and  thereupon  counsel  for 
defendant  requested  the  court  to  instruct  the  jury  that  if  they 
find  for  the  plaintiff,  the  verdict  for  the  plaintiff  shall  be  one 
cent,  which  charge  the  court  refused  to  give,  and  defendant  by 
its  counsel  then  and  there  excepted. 

We  think  the  opinion  as  to  the  value  4>i  the  services  was 
competent,  but  that  the  defendant  having  caused  the  same  to 
be  rejected  should  not  afterwards  be  permitted  to  say  that  no 
evidence  of  value  was  before  the  jury,  and  besides,  independ- 
ent of  the  opinion  of  witnesses,  the  facts  touching  the  character 
and  extent  of  the  services  were  themselves  evidence  of  their 
value  and  would  require  the  jury  to  return  a  verdict  for  the 
plaintiff  for  substantial  damages. 

The  following  question  in  the  deposition  of  Jacob  A.  Kohner 
was  objected  to  by  the  defendant;  the  objection  overruled,  to 
which  counsel  for  defendants  excepted: 

**In  your  opinion,  as  president  of  the  McAlpin  Company,  and 
as  the  officer  of  that  company  who  negotiated  the  leasing  of 
these  premises  and  who  executed   the  lease  from  the  Duhme 
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Jewelry  Company,  is  it  your  opinion  that  the  leasing  of  the 
aforesaid  premises  was  brought  about  by  the  efforts  of  Mr. 
Ilazen  and  entirely  through  his  efforts?" 

This  called  for  a  mere  conclusion  of  the  witness  from  the 
facts  within  his  knowledge  which  were  or  ought  to  have  been 
offered  in  evidence,  and  was  therefore  incompetent.  But  in 
view  of  the  answer  given:  **Yes,  fully  through  him,  from  the 
fact  there  was  nobody  else  to  negotiate  with  until  the  final 
drawing  up  of  the  lease  at  the  attorney's  office/'  it  was  not 
prejudicial  for  the  reason  that  the  jury  was  put  in  possession 
of  the  sole  fact  upon  which  the  witness  based  his  opinion. 

The  special  charge  that  the  jury  are  not  to  consider  the  state- 
ment of  plaintiff's  claim  in  his  petition  as  evidence  in  the  case 
might  well  have  been  given,  although  we  fail  to  see  how  its 
omission  could  mislead  the  jury  or  prejudice  the  rights  of  the 
defendant.  The  reason  for  its  refusal  assigned  by  counsel  for 
defendant  in  error  is  unsound;  it  was  not  requested  to  be  given 
before  argument  to  the  jury  nor  in  writing,  and  hence  Sub- 
division 5  of  5190,  Revised  Statutes,  has  no  application. 

The  damages  assessed  appear  to  be  not  excessive  and  the 
judgment  will  be  affirmed. 

Jones  &  James,  for  plaintiff  in  error. 

O'Hara  <fe  Jordan,  for  defendant  in  error. 
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.      CONTRACT  WITH  AGENT  FOR.  PURCHASE  Or  LAND. 

[Circuit  Court  of  Lucas  County.] 

Catherine  B.  Egle  v.  R.  Morrison. 

Decided,  November  7,  1904. 

Vendor  and  Purchaser — Specific  Performance  of  Contract  to  Purchase 
— Principal  and  Agent — Statute  of  Frauds — Undisclosed  Principal 
— Agency  Proved  ty  Parol — Contract  Signed  by  One  Party  Only — 
Marketable  Title— Building  Restrictions — Objection  to,  Waived 
by  Purchaser,  When — Objections  to  Deed  Waived  by  Silence  of 
Grantee, 

1.  A  written  contract  for  the  sale  of  real  estate,  made  and  signed  by 

an  agent  in  his  own  name  and  without  disclosing  his  agency  or 
the  name  of  his  principal,  satisfies  the  requirements  of  the  statute 
of  frauds,  and  is  binding  on  and  may  be  enforced  by  the  principal. 

2.  A  contract  required  by  the  statute  of  frauds  to  be  in  writing  is  suf- 

ficient if  signed  by  one  of  the  parties  to  be  charged  and  accepted 
by  the  other.  The  bringing  of  a  suit  for  specific  performance  by 
the  party  whose  name  has  not  been  appended  to  the  contract  es- 
tablishes its  acceptance  by  him. 

3.  An  agreement  to  convey  real  estate  "by  a  good  and  sufficient,  full 

and  covenant  warranty  deed,"  is  satisfied  by  the  tender  of  a  good 
marketable  title  with  warranty. 

4.  Ordinary  building  restrictions  applicable  to  all  the  property  in  the 

neighborhood,  of  which  a  proposed  purchaser  has  knowledge,  can 
not  be  classed  as  an  incumbrance  unless  they  affect  the  market- 
able quality  of  the  title,  and  the  presumption  Is  that  they  are  a 
benefit  rather  than  a  detriment  to  the  property. 

5.  Where  a  contract  for  the  purchase  of  real  estate  gives  to  the  vendor 

a  specified  time  within  which  to  remove  any  objections  which  may 
be  made  to  the  title,  the  failure  of  the  vendee  to  make  any  objec- 
tion as  to  a  matter  of  which  he  had  knowledge  and  which  might 
have  been  corrected,  constitutes  a  waiver  thereof. 

Hull,  J.;  Haynes,  J.,  and  Parker,  J.,  concur. 

Heard  on  appeal. 

This  action  was  brougM  in  the  common  pleas  for  specific  per- 
formance, and  an  appeal  was  taken  from  the  judgment  of  that 
court  to  this  court.  The  action  was  brought  by  the  vendor  of  a 
certain  lot  in  this  city  against  the  defendant  as  vendee  to  re- 
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quire  the  vendee  to  pay  to  the  plaintiff  a  balance  of  purchase  ' 

money.  It  is  claimed  by  the  plaintiff  that  she  made  a  valid  and 
binding  contract  with  the  defendant  to  sell  to  him  this  lot,  for 
an  agreed  price  of  $6,900;  that  $100  was  paid  down  as  eamos: 
money  and  a  contract  was  made  it  is  claimed  on  February  2, 
1904 ;  that  the  balance  of  $6,800  was  to  be  paid  on  March  1,  fol- 
lowing, and  that  a  deed  was  to  be  delivered  to  the  defendant.  | 
The  plaintiff  claims  that  she  was  ready  with  her  deed  to  deliver  j 
it  on  March  1,  with  an  opinion  of  title,  as  required  by  the  con- 
tract, and  that  the  defendant  did  not  come  to  the  place  specilSed 
and  did  not  pay  the  money,  or  any  part  of  it,  and  that  after- 
wards on  March  7,  following,  she  tendered  to  him  a  deed  of  the 
property  and  an  opinion  of  title  and  demanded  the  money  and 
he  refused  to  pay  it  and  did  not  pay  any  of  it,  and  soon  there- 
after this  suit  was  commenced  for  specific  performance. 

It  is  claimed  by  defendant  that  no  contract  was  ever  made 
binding  him  to  purchase  this  property.  It  is  claimed  that  the 
title  which  she  offered  to  the  defendant  was  defective — that  the 
property  was  encumbered  in  such  a  manner  that  he  was  not 
bound  to  take  it  and  that,  therefore,  he  can  not.  be  required  to 
specifically  perform  this  contract;  and  it  is  further  claimed  by 
him,  that  the  contract,  if  it  was  binding  upon  the  parties,  pro- 
vided for  stipulated  damages  to  the  amount  of  $100,  the  amount 
of  the  earnest  money  which  he  had  paid,  and  that  therefore,  he 
can  not  be  required  to  pay  the  $6,800. 

It  is  conceded  by  all  that,  by  mistake,  the  lot  was  described  in 
the  writing  in  question  as  **lot  44,"  when  it  should  have  been 
**k)t  43"  but  that  error  may  be  considered  as  corrected.  It  ap- 
pears from  the  testimony  that  the  plaintiff  was  the  owner  of 
said  lot  44,  Mariette  addition  to  the  city  of  Toledo,  in  Febru- 
ary, 1904,  and  that  the  defendant,  Morrison,  desiring  to  pur- 
chase a  residence  in  the  city  of  Toledo,  looked  at  this  property. 
The  plaintiff,  prior  to  that  time,  had  put  the  property  into  the 
hands  of  her  hiLsband  as  her  agent  to  sell  it,  and  he  had  given 
the  property  for  sale  to  Pepple  &  Co.,  real  estate  agents  in  this 
city,  and  they  informed  Morrison  that  they  had  it  for  sale,  and 
he  came  to  Toledo  from  Gibsonburg,  Ohio,  where  he  lived,  went 
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to  the  property  and  examined  it,  and  Mr.  Egle,  the  husband  of 
the  plaintiff,  in  her  presence  and  hearing  and  with  her  approval 
directed  Pepple  &  Co.,  to  close  a  contract  with  him  for  the  prop- 
erty at  $6,900,  and  to  sign  his  (Egle's)  name  to  the  contract — 
the  title  to  the  property  being  in  the  plaintiff,  Mrs.  Egle,  and  on 
February  2,  1904,  Mr.  Pepple,  of  Pepple  &  Co.,  closed  the  sale 
with  Morrison,  for  $6,900,  and  then  the  written  contract  or  paper 
in  question  was  drawn  and  signed. 

This  paper  provides  that,  **this  memorandum  witnesseth,  that 
Thomas  J.  Egle,  through  Pepple  &  Co.,  his  agents,  hereby  agrees 
to  sell  and  convey  by  warranty  deed,  and  R.  Morrison  agrees  to 
purchase  at  the  price  of  $6,900,  the  following  described  real 
estate  in  the  city  of  Toledo,"  and  then  follows  the  description. 
The  writing  then  recites  that  Morrison  has  paid  $100  on  the 
contract  as  earnest  money,  **and  agrees  to  pay  on  March  1,  1904, 
the  further  sum  of  $6,800  at  the  oflSce  of  Pepple  &  Co.,  provided 
a  good  and  sufficient,  full  and  covenant  warranty  deed,  convey- 
ing to  said  purchaser  a  good  title  to  said  premises  (subject  as 
aforesaid)  shall  be  ready  for  delivery,  a  statement  and  opinion 
of  title  to  be  furnished  at  the  time  of  the  execution  of  said  deed. " 
Then  follow  provisions  as  to  the  shades,  screens,  chandeliers, 
etc.,  and  then  comes  this : 

**In  case  the  title  upon  examination  is  found  defective,  and 
the  defect  is  not  cured  within  forty  days  from  the  date  of  this 
contract,  the  said  earnest  money  shall  be  refunded  to  said  pur- 
chaser, and  this  agreement  shall  then  become  inoperative.  Should 
said  purchaser  fail  to  perform  this  contract  on  his  part  at  the 
time  and  manner  specified,  the  earnest  money  paid  as  above, 
shall  at  the  option  of  the  vendor  and  his  agents  be  forfeited  as 
liquidated  damages,  and  this  contract  shall  become  null  and 
void.  In  testimony  whereof,''  etc.,  and  signed,  ** Thomas  J. 
Egle,  per  Pepple  &  Co.''  and  '*R.  Morrison." 

On  March  1,  Morrison  did  not  appear  at  the  office  of  Pepple 
&  Co.  to  pay  the  money  or  to  receive  the  deed  and  opinion  of 
title  which  were  ready  to  be  delivered  to  him.  The  contract 
does  not  provide  that  they  should  be  on  deposit  at  the  office  of 
Pepple  &  Co.,  but  on  the  fourth  day  following  defendant  wrote 
to  Pepple  &  Co.  that  he  feared  that  he  would  not  be  able  to  carry 
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oat  this  agreement,  as  he  was  having  trouble  in  disposing  of  his 
property  at  Gibsonburg,  and,  onless  he  disposed  of  his  property 
there,  he  would  not  want  this  property  and  that  he  was  sorry  to 
make  any  trouble  for  Mr.  Egle.  He  made  no  complaint  of  the 
title,  and  on  March  7,  the  plaintiff,  or  her  agent,  took  to  Mr. 
Morrison  the  deed  and  opinion  of  title,  tendered  them  to  him 
and  he  refused  to  accept  them  or  to  pay  the  money.  He  said  he 
would  show  the  opinion  of  title  to  his  attorney;  and  the  same 
day  or  soon  after  he  returned  the  opinion  of  title  to  Pepple  ft 
Co.  without  any  complaint  as  to  the  title,  appearing  to  be  satis- 
fied with  it. 

The  opinion  of  title  showed  that  there  was  a  building  restric- 
tion upon  this  property,  as  upon  all  the  property  along  the 
street,  running  with  the  land,  providing  that  all  houses  should 
be  built  thirty  feet  from  the  street ;  that  they  should  be  of  the 
value  of  $2,500;  that  no  illejyr*^l  or  immoral  business  should  be 
earned  on  in  the  buildings,  or  on  the  property,  and  the  sale  of 
intoxicating  liquor  was  expressly  prohibited.  The  provisions 
were  what  are  commonly  known  as  building  restrictions,  and  it 
is  claimed  here  that  on  account  of  those  restrictions,  which 
bound  Mrs.  Egle  and  the  property  and  which  became  a  part  of 
this  deed  by  virtue  of  their  running  with  the  land,  she  did  not 
tender  and  could  not  tender  to  Mr.  Morrison  a  good  title. 

It  is  claimed,  first,  that  Morrison  can  not  be  compelled  to 
carry  out  this  contract  because  Mrs.  E^e  was  never  bound  by  it. 
It  is  said  that  she  gave  this  property  to  her  husband  as  her 
agent,  for  sale;  that  he  had  no  title  in  the  property;  that  he 
made  the  contra<».t  in  his  own  name  for  this  sale  and  she  did  not 
sigi^  U  and  that  sne  was  not  disclosed  as  his  principal  when  his 
name  was  signed  by  Pepple.  This  contention,  we  think,  is  not 
tenable.  We  think  that  tlie  law  is,  that  where  an  agent  has 
property  for  sale— as  it  !Mr.  Egle  had  it  for  sale  and  if  he  made 
the  contract — he  may  make  the  contract  in  his  own  name  with- 
out disclosing  his  principal,  and  it  will  bind  his  principal.  This 
has  been  decided  by  the  Supreme  Court  of  this  state  in  the  case 
of  Thayer  v.  Luce,  22  Ohio  St.,  62.     This  is  from  the  syllabus : 
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''On  the  trial  of  an  issue  under  the  statute  of  frauds,  the  as- 
sent of  the  plaintiff  to  the  terms  of  the  contract  may  be  shown 
by  parol  testimony. 

*'If  the  contract  was  made  by  the  agent  of  the  plaintiff  in 
such  a  case,  the  agency  may  be  established  by  parol  testimony, 
notwithstanding  the  agent  may  have  contracted  in  his  own  name, 
without  disclosing  his  agency  or  the  name  of  his  principal  in  the 
transaction." 

This  is  on  page  78  of  the  opinion : 

**The  provisions  of  the  statute  are  complied  with,  if  the  names 
of  competent  contracting  parties  appear  in  the  writing ;  and  if  a 
party  be  an  agent,  it  is  not  necessary  that  the  name  oif  his  prin- 
cipal should  be  disclosed  in  the  writing.  Indeed,  if  a  contract, 
within  the  purview  of  the  statute,  be  made  by  an  agent,  whether 
the  agency  be  disclosed  or  not,  the  principal  may  sue  or  be  sued 
as  in  other  cases. ' " 

And  on  page  79,  this  is  said : 

**The  remedial  laws  of  the  state  are  under  legislative  control, 
and,  as  we  understand  it,  the  reciprocal  right  of  parties  to  en- 
force certain  contracts  by  action  is  taken  away  by  force  of  this 
statute.  If  the  written  agreement  in  such  case  be  signed  by  one 
of  the  contracting  parties  and  not  by  the  other,  the  latter  may 
enforce  it  by  action,  although  the  former  may  be  remediless  if 
the  agreement  be  broken  against  him." 

It  is  claimed  in  this  case  that  the  contract  could  not  be  en- 
forced by  the  plaintiff  because  he  had  never  signed  the  contract ; 
but  it  seems  to  be  held  by  the  Supreme  Court  thai  where  the 
transaction  is  within  the  statute  of  frauds,  as  in  this  case,  if  one 
of  the  parties  signed  the  contract,  the  other  may  accept  the  con- 
tract and  enforce  it  by  action  altholigh  he  has  not  signed  the 
contract  at  all.  But,  in  the  case  at  bar  the  contract  was  signed, 
or  directed  to  be  signed,  by  the  plaintiff's  agent.  We  think 
the  fact  that  Pepple  signed  Mr.  Egle's  name  to  it,  does  not  affect 
the  question  one  way  or  the  other.  Egle  directed  him  to  sign 
his  name  to  the  contract,  and  it  was  as  binding  upon  him  as 
though  he  had  signed  it  with  his  own  hand  and  although  he  did 
not  own  property  and  was  acting  for  an  undisclosed  principal, 
when  Aforrison  signed  the  contract,  it  was  binding  upon  him, 
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and  when  it  was  accepted  by  Mrs.  Egle,  as  it  was  afterwards,  it, 
of  course,  became  binding  upon  her,  whether  it  was  at  the  time 
her  husband  had  his  name  signed  to  it  or  not ;  she  did  accept  it 
afterwards  by  signing  and  executing  a  deed,  which  was  tendered 
to  Morrison  on  March  7.  In  Walsh  v.  Barton,  24  Ohio  St.,  28, 
the  court  say  in  the  opinion  on  pages  39,  40 : 

**The  only  question,  therefore,  is  whether  it  be  necessary,  in 
order  to  satisfy  the  statute  of  frauds,  that  the  names  of  the 
principals  should  appear  in  the  memorandum,  in  a  case  where 
the  contract  was,  in  fact,  made  by  their  agents,  and  the  names 
of  the  agents  are  set  out  in  the  writing.  We  think  the  statute  is 
satisfied  in  this  respect,  when  the  names  of  the  agents  are  set  out 
in  the  writing,  though  the  names  of  the  principals  be  not  dis- 
closed. The  case  being  thus  taken  out  of  the  statute,  the  right 
or  liability  of  the  principals  may  be  enforced,  and  their  identity 
established,  according  to  the  rules  of  law  governing  in  other 
cases,  where  contracts  are  made  by  agents  without  disclosing 
their  principals." 

Renwick  v.  Bancroft,  56  Iowa,  527  (9  N.  W.  Rep.,  367),  is  to 
the  same  effect.  The  statute  of  frauds  of  course  requires  that 
there  should  be  a  memorandum  in  writing,  signed  by  the  party 
to  be  charged.  It  only  requires  the  signing  of  the  contract  by 
one  party;  the  other  party  may  accept  the  contract,  and  by 
bringing  suit  upon  it,  he  does  so.  That  seems  to  be  the  holding 
in  this  state,  although  in  some  stntes  it  is  held  that  one  can  not 
have  specific  performance  unless  both  parties  are  bound  origi- 
nally by  the  contract.  But  it  is  held  in  Old  Colo7ty  Ry.  v. 
Evans,  72  Mass.,  25,  that  a  contract  may  be  enforced  although 
signed  by  only  one  party,  and  also  in  Dresel  v.  Jordan,  104 
Mass.,  407,  412. 

Now  as  to  the  building  restrictions;  it  was  agreed  in  this  con- 
tract that  there  should  be  delivered  a  **good  and  sufficient,  full 
and  covenant  warranty  deed,  conveying  to  said  purchaser  a  good 
title  to  said  premises."  In  other  words,  it  was  agreed  that  he 
should  have  a  warranty  deed.  It  has  been  held  in  this  state  that 
such  an  agreement  is  not  an  agreement  that  there  will  be  no 
encumbrances  upon  the  property,  but  that  there  shall  be  a  good 
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title  and  a  warranty  for  it.    Peoples'  8av.  Bank  Co.  v.  Pari- 
sette,  68  Ohio  St.,  450,  first  paragraph  of  the  syllabus: 

** Where  a  vendor  of  land  has  obligated  himself  by  written 
contract  to  convey /by  good  warranty  deed  and  abstract  of  title 
from  organi25ation  of  county,'  but  the  contract  contains  no  stipu- 
lation for  a  deed  containing  a  covenant  against  incumbrances 
generally,  and  none  against  any  inchoate  dower  right,  it  is  not 
essential  to  the  performance  of  the  contract  by  the  vendor  that 
his  wife  should  join  in  the  deed  and  release  her  right  of  dower." 

In  Rife  v.  Lybarger,^9  Ohio  St.,  422,  it  is  said  in  the  syl- 
labus : 

**  Where,  in  a  contract  for  the  sale  of  real  estate,  there  is  no 
stipulation  •  •  •  the  vendor  is  only  bound  to  tender  a 
marketable  title." 

In  this  case,  there  was  an  old  mortgage  upon  the  property 
which  had  become  void  by  the  statute  of  limitations,  and  it  was 
held  by  the  Supreme  Court  that  that  w^as  not  material,  and  it 
was  held  in  any  event,  under  a  contract  of  this  kind,  the  vendor 
is  only  required  to  tender  a  marketable  title,  and  some  mere 
speck  or  trifling  cloud  upon  the  title  is  not  sufficient  to  defeat 
the  vendor  in  his  right  to  have  the  contract  enforced. 

But  we  think  the  evidence  shows  that,  so  far  as  this  building 
restriction  was  concerned,  Mr.  Morrison  had  knowledge  of  it. 
Two  witnesses  testified  that  when- he  was  at  the  house  he  asked 
about  a  vacant  lot  next  door  and  he  was  told  of  these  building 
restrictions  upon  the  property  upon  the  street  and  which  would 
protect  him  in  his  property.  More  than  that,  it  doe«*  not  ap- 
pear that  this  building  restriction  was  any  damage  to  the  prop- 
erty, but  rather  a  benefit,  if  it  were  to  be  used  for  residence  pur- 
poses; and  Morrison  was  intending  to  use  it  for  residence  pur- 
poses and  there  was  a  valuable  residence  upon  it  at  the  time, 
and,  in  the  absence  of  evidence  to  the  contrary,  it  would  be  pre- 
sumed that  a  restriction  of  this  kind  would  be  a  benefit  to  him. 
Upon  this  proposition  we  cite  Riggs  v.  Purscll,  66  N.  Y.,  193, 
202,  203,  where  that  question  is  discussed.  But,  in  any  event, 
the  fact  that  he  had  notice  of  it  deprives  him  of  the  right  to  set 
it  up  as  a  defense.    He  had  notice  of  it  before  the  contract  was 
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signed,  and  therefore  waived  any  right  to  complain  of  this  re- 
striction. He  took  the  property  and  signed  the  contract  with 
fnll  knowledge  that  this  restriction  was  npon  it. 

We  cite  McWhorter  v.  McMahan,  10  Paige,  386,  where  this  is 
said  in  the  syllabus: 

"Where  a  deed  is  delivered,  in  performance  of  a  contract  for 
the  sale  of  land,  if  the  purchaser  has  any  objection  to  the  deed 
itself,  or  to  the  description  of  the  premises  therein,  or  if  he  ob- 
jects to  accepting  the  deed  upon  the  ground  that  the  premises 
are  incumbered,  it  is  his  duty  to  make  the  objection  biown  at 
the  time,  so  as  to  give  the  vendor  an  opportunity  to  obviate  it." 

An  English  case  more  in  point  than  this  case,  i&  found  in 
Oglivie  v.  Foljambe,  3  Meriv.,  53,  a  chancery  case.  It  is  said  in 
the  syllabus : 

**The  right  to  a  good  title  does  not  grow  out  of  the  agreement 
between  the  parties,  but  is  given  by  law;  but  a  purchaser  may 
waive  his  right  by  going  on  with  the  agreement  after  he  has  full 
notice  that  he  is  not  to  expect  a  good  title.  This  is,  in  such  case, 
inatter  of  notice,  and  not  of  contract." 

We  think  this  notice  can  be  established  by  parol  evidence. 
The  property  was  offered  to  Aforrison  for  this  price.  He  came 
to  see  it  and  was  given  express  notice  of  the  building  restriction 
and  agreed  to  purchase  it  and  pay  this  price  for  it  with  full 
knowledge,  and  there  being  no  evidence  that  this  was  any  dam- 
age to  the  property,  we  think  it  can  not  be  called  an  incum- 
brance. 

As  to  the  claim  that  the  parties  agreed  upon  the  sum  of  $100 
as  liquidated  damages,  it  appears  from  the  contract  that  this 
was  at  the  option  of  the  vendor.  The  plaintiff  might  keep  the 
$100  which  had  been  paid  to  her  as  liquidated  damages,  if  she 
chose,  or  she  mirrht  exercise  her  option  to  bring  an  action  for 
specific  performance,  and  she  has  chosen  to  do  that.  It  seems 
to  us  that  this  was  a  fair  contract  made  between  these  parties  in 
good  faith.  Mr.  Egle  was  representing  his  wife  and  had  full 
authority  to  make  this  contract  for  her  and  with  her  knowledge 
and  he  had  Pepple  sign  his  name  to  the  memorandum  or  con- 
tract.   She  accepted  the  contract  and  tendered  to  Morrison  a 
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deed  and,  so  far  as  we  can  see,  did  all  that  was  required  of  her 
to  perform.  The  real  trouble,  as  it  seems  to  us  and  the  failure 
of  Morrison  to  complete  the  purchase  grows  out  of  the  fact  that 
he  could  not  dispose  of  his  Gibsonburg  property  and  therefore 
did  not  desire  to  have  this  house. 

Parties  can  not  defeat  contracts  of  this  kind  by  a  mere  cap- 
tious objection.  The  court  can  not  help  out  a  party  who  is  sim- 
ply striving  by  some  technical  objection  to  defeat  the  right  of  a 
vendor  to  require  him  to  carry  out  his  contract;  there  must  be 
some  substantial  objection,  and  if  under  a  contract  of  this  kind 
a  good  title  is  tendered— a  njarketable  title— it  is  sufficient. 
This  property  was  incumbered  only  by  this  building  restriction, 
of  which  Morrison  had  full  knowledge.  It  is  objected  that  he 
did  not  get  nor  have  tendered  to  him  a  warranty  deed  from  Mr. 
Egle,  as  he  claimed  he  was  entitled  to,  as  he  had  not  understood 
that  Mr.  Egle  was  not  acting  for  himself.  But,  in  any  event, 
this  contract  contains  a  provision  that,  if  there  is  any  objection 
to  the  title,  the  vendor  shall  have  forty  days  wherein  to  obviate 
it.  No  objection  was  made  to  the  title  by  Mr.  Morrison  at  any 
time,  neither  when  the  deed  was  tendered  to  him  and  the  money 
demanded,  nor  after  he  had  examined  the  opinion  of  title,  nor 
when  he  wrote  his  letter  of  March  4  to  Pepple  &  Co.,  saying  that 
he  feared  he  would  not  be  able  to  carry  out  the  contract.  Had 
he  said  that  he  desired  a  warranty  deed  from  Mr.  Egle,  it  un- 
doubtedly would  have  been  executed  and  tendered  to  him.  He 
having  made  no  objection  of  that  kind,  he  must  be  held  to  have 
waived  it.  It  may  be  unfortunate  for  Mr.  Morrison  to  be  com- 
pelled, under  the  circumstances  in  which  he  now  is,  to  carry  out 
this  contract ;  but  it  seems  to  us  that  it  was  a  binding  contract, 
and  that  the  plaintiff  is  entitled  to  the  relief  which  she  asks,  and 
the  order  of  the  court  will  be  that  the  prayer  of  the  petition  be 
granted  and  that  Mr.  Morrison  be  required  to  pay  the  balance 
of  the  purchase  money,  $6,800,  to  the  plaintiff  and  some  $44.29 
of  assessments  and  taxes  which  are  provided  for  in  the  contract, 
and  that  he  pay  the  costs  of  this  action. 

J.  P.  M anion  and  H,  A.  Merrill,  for  plaintiff. 

Sheffler  <fc  CampbeU,  for  defendant. 
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RECOVERY  FOR  SUBSTANTIAL  PERFORMANCE  OF 
CONTRACT. 

[Hamilton  County  Circuit  Court.] 

A.  W.  Williamson  v.  America  Bennett  et  al. 

Decided,  July  29,  1905. 

Contract — Where  Entire  and  Subsisting — Intention  to  Perform — Wiih 
ingness  to  Waive  Strict  Performance. 

Recovery  may  be  Iiad  for  subBtantial  performance  of  an  entire  and 
subsisting  contract,  where  the  plaintiff  at  all  times  manifested 
an  intention  to  fully  perform  the  contract  and  made  every  reason- 
able effort  to  do  so,  but  the  defendant  by  conduct  or  otherwise 
waived  a  strict  performance. 

GiPPEN,  J.;  Jelke,  p.  J.,  concurs;  Swing,  J.,  dissents. 

It  is  claimed  by  the  plaintiff  in  error  that  the  contract  set 
forth  in  the  petition  is  entire  and  that  the  plaintiff  could  not 
recover  on  it  unless  her  assignor  had  fully  performed  it  in  every 
respect  in  accordance  with  its  terms.  Counsel  rely  upon  the 
following  cases:  Withrow  v.  Withrow^  16  O.  S.,  238;  Larkin  v. 
Buck,  11  0.  S.,  568 ;  Allen  v.  Curies,  6  0.  S.,  505. 

In  commenting  upon  these  cases,  Gilmore,  J.,  in  the  case  of 
Goldsmith  v.  Hand,  26  O.  S.,  101,  says,  at  page  105: 

''In  each  of  these  cases  the  court  found  the  contract  to  be  en- 
tire and  subsisting.  Nothing  appeared  in  either  of  the  cases 
indicating  that  there  had  been  an  intention  .to  comply  with  the 
contract  by  the  parties  seeking  to  recover  upon  it;  or,  on  the 
other  hand,  an  intention  to  waive  a  strict  performance  of  it  by 
the  party  defending  against  a  recovery.  If  either  of  these  cases, 
or  anything  else  equivalent,  to  them,  had  appeared  in  the  cases, 
they  would  not  have  fallen  within  the  rule  of  law  recognized  in 
the  cases." 

And  at  page  106,  he  says : 

**The  principle  of  law  recognized  by  these  cases  is  this:  'That 
the  courts  will  not  encourage  the  violation  of  agreements  by  re- 
lieving the  defaulting  party  from  the  intentional  and  unjusti- 
fiable breach  of  his  agreement,  and  allowing  him  to  recover  pro 
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taiito  for  the  part  performance  of  a  contract  that  is  entire, 
where  the  other  contracting  party  is  not  in  fault,  and  has  not 
waived  a  full  performance  by  acceptance  or  otherwise.'  " 

In  the  case  before  us,  the  plaintiff  always  manifested  an  in- 
tention to  fully  perform  the  contract,  and  made  every  reason- 
able effort  to  do  so.  While  the  defendant  not  only  by  the  paper 
writing  of  January  25th,  1895,  but  by  his  subsequent  conduct, 
waived  strict  performance  of  the  contract,  which  according  to 
the  interpretation  of  the  rule  found  in  Goldsmith  v.  Hand, 
would  permit  a  recovery  upon  the  contract  where  substantial 
performance  had  been  shown. 

We  are  of  the  opinion  that  the  contract  of  January  25th,  1905, 
was  not  a  substitution  for  the  contract  sued  on,  but  modified 
that  contract  by  extending  the  time  of  performance  and  by  fix- 
ing the  amount  of  the  unpaid  purchase  price.  The  issue  upon 
the  contract  of  January  25th  was  presented  by  the  answer  of  the 
defendant,  and  while  plaintiff  denies  that  it  was  founded  upon 
the  prior  verbal  agreement  as  to  the  value  of  the  undelivered 
material,  yet  she  did  not  deny  the  execution  and  delivery  of 
the  paper  writing,  and  the  court  in  its  charge  to  the  jury,  told 
them  that  the  claim  of  the  plaintiff  was  for  the  sum  of  jS12,400, 
as  stated  in  the  contract  of  January  25th. 

The  parties  proceeded  to  trial  upon  the  issues  thus  presented, 
and  we  are  unable  to  see  how  a  different  result  would  follow 
were  the  action  maintained  upon  the  contract  of  January  25th, 
1905,  as  a  substitute  for  the  original  contract.  The  allegation  of 
the  answer  that  the  contract  of  January  25th,  1895,  was  made 
in  pursuance  of  an  agreement  between  Bennett  and  Williamson 
that  the  value  of  the  undelivered  property  was  for  the  sum  of 
$12,400,  is  at  variance  with  and  a  contradiction  of  the  writing  it- 
self, and  all  testimony  tending  to  prove  that  issue  was  properly 
withdrawn  from  the  jury. 

The  court  committed  no  error  in  giving  the  special  instruc- 
tions requested  by  the  plaintiff. 

The  first  and  second  special  instructions  requested  by  the 
defendant  were  properly  refused  for  the  reason  that  the  so- 
called  note  of  January  25th,  1895,  did  not  supersede  the  original 
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contract  nor  did  it  fix  the  valae  of  the  ondeHvered  articles  men- 
tioned in  the  original  contract. 

From  what  has  already;  been  said,  the  third  special  instraction 
requested  by  the  defendant  was  properly  refused. 

This  is  the  second  trial  of  the  cause,  with  substantially  the 
same  result  in  each,  and  there  appears  no  good  reason  for  dis- 
turbing the  verdict  upon  the  ground  that  it  is  against  the  weight 
of  the  evidence. 

Judgment  aflSrmed. 

Judge  Swing  is  of  the  opinion  that  the  agreement  of  January 
25th  was  a  valid  and  subsisting  agreement  between  the  parties. 
That  it  was  intended  to  be  a  substitution  for  the  former  agree- 
ment, and  when  the  conditions  contained  in  the  former  agree- 
ment were  fully  performed  the  sum  of  $12,400  was  to  be  paid 
by  Williamson  and  Baldwin.  Plaintiff  should  have  bronsrht  his 
action  on  this  agreement. 

Judge  Swing  is  further  of  the  opinion  that  the  evidence 
shows  that  the  agreement  was  never  fully  performed.  In  fact, 
matters  mentioned  in  the  contract  which  were  to  be  performed 
were  never  attempted  to  be  performed. 

C.  B.  Matthews,  for  plaintiff  in  error. 

Albert  Bettinger,  for  defendant  in  error. 
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FEES  AND  MILEAGE  OF  JURORS. 

[Circuit  Court  of  Lucas  County.] 

State  op  Ohio,  ex  bel,  Birchard  A,  Hayes,  v.  David  T.  Davies, 

Auditor  of  Lucas  County,  et  al  ;  two  cases. 

Decided,  July  8,  1905. 

Constitutional  Law — Section  5182 — Relating  to  Fees  and  Mileage  of 
Jurors — Not  a  Proper  Charge  Against  the  Litigant  Exclusively  in 
Private  Cases — Nor  Against  the  State  in  Criminal  Cases. 

1.  A  Juror,  even  though  called  for  a  special  case,  is  not  paid  by  the 

case  but  by  the  day;  and  the  only  difference  between  a  regular 
juror  and  a  Juror  called  for  a  single  case  is  that  the  former  receives 
mileage  and  the  latter  does  not 

2.  The  service  rendered  by  Jurors  in  civil  cases  between  private  liti- 

gants is  not  solely  a  private  service,  but  is  in  part  for  the  public 
benefit,  and  the  provision  of  Section  5182  for  the  payment  of  the 
per  diem  and  mileage  of  Jurors  out  of  the  county  treasury  is  a 
constitutional  provision  as  applied  to  civil  cases. 

3.  And  so  of  th«  fees  of  grand  Jurors  and  of  petit  Jurors  sitting  in 

criminal  cases;  the  service  they  render  is  not  solely  for  the  state, 
and  following  an  immemorial  rule  the  cost  thereof  may  properly 
be  made  a  charge  against  the  county  wherein  the  crime  was  com- 
mitted. 

WiLDMAN,  J. ;  Haynes,  J.,  and  Parker,  J.,  concur. 

These  are  both  cases  in  which  the  constitutionality  of  Section 
5182  of  the  Revised  Statutes  of  Ohio  is  involved.  For  my  own 
convenience,  I  will  consider  first  case  No.  1924.  The  petition 
below,  brought  by  Mr.  Hayes,  as  a  tax-payer,  was  for  an  in- 
junction to  enjoin  the  county  officials  named  from  payment  of 
his  fees  to  one  Charles  F.  Bischoff,  a  petit  juror  who  had 
served,  as  alleged  in  the  petition,  as  a  juror  in  a  civil  case  be- 
tween certain  parties  named.  It  was  claimed  that  this  was  a 
private  service  and  that  the  jury  fee  instead  of  being  paid  by  the 
county  treasurer  should  be  paid  by  the  litigants,  or  possibly  by 
the  litigant  losing  the  ease. 

The  statute  provides : 

*'Each  grand  and  petit  juror  drawn  from  the  jury  box  pur- 
suant to  law  and  each  juror  selected  by  the  court,  pursuant  to 


622       CIRCUIT  COURT  REPORTS-NEW  SERIES. 

Stete,  ex  rel,  v.  Davies,  Auditor,  et  al.       [Vol.  VI,  N.  S. 

section  five  thousand  one  hundred  and  seventy-three  of  this 
chapter,  and  each  talesman  shall  be  allowed  two  dollars  per 
day,  for  each  day  he  serves,  and  if  not  a  talesman,  five  cents 
per  mile  from  his  place  of  residence  to  the  county-seat,  and 
such  compensation  shall  be  certified  by  the  clerk  of  the  court, 
and  paid  by  the  county  treasurer  on  the  warrant  of  the  county 
auditor.'' 

It  is  not  claimed  in  this  petition  or  in  argument  that  there  is 
any  reason  for  the  non-payment  by  the  county  treasurer  of  this 
fee  other  than  the  alleged  invalidity  of  the  act.  Section  5182  of 
the  Revised  Statutes.  A  demurrer  to  the  petition  below  was 
sustained  by  the  court  and  judgment  entered  accordingly.  The 
only  question,  then,  before  this  court  is  as  to  the  constitution- 
ality of  this  statute. 

It  is  not  apparent  from  the  petition  whether  this  juror  was 
a  talesman  or  a  regular  juror  for  the  term,  and  whatever  might 
be  the  criticism  of  this  act  as  to  a  service  rendered  by  a  person 
called  for  a  particular  case,  it  would  seem  that  a  like  criticism 
oould  not  be  made  as  to  a  person  called  as  a  juror  for  all 
cases  during  a  term,  or  a  part  of  the  term,  wherein  he  might 
render  service  in  both  civil  and  criminal  eases,  and  as  to  which 
service  it  would  hardly  be  claimed  that  any  particular  litigant 
should  be  compelled  to  pay  the  expenses.  The  statute  makes  no 
distinction  between  civil  and  criminal  cases.  The  jurors  are 
paid  a  per  diem ;  they  are  not  paid  by  the  case.  Even  a  called 
juror  is  not  paid  so  much  for  a  case  in  which  he  serves,  but  he 
is  paid  for  the  days  which  he  serves,  and  the  only  difference  be- 
tween his  compensation  and  that  of  a  regular  juror  is,  that  the 
regular  juror  draws  mileage  and  he  does  not. 

But  is  the  service  which  is  rendered  even  in  a  civil  ease  and 
between  private  litigants,  solely  a  private  service!  Courts  are 
public  and  not  private  tribunals.  They  are  established  and  ad- 
ministered partly  for  the  protection  of  private  rights,  but  they 
are  established  also  for  the  public  benefit,  the  public  welfare. 
The  interests  of  the  whole  public  demand  that  disputes  be- 
tween individuals  should  be  fettled  by  a  judicial  tribunal  rath- 
er than  by  force  and  possibly  by  bloodshed.  It  is  a  public  pur- 
pose that  is  subserved,  because  it  tends  to  public  peace  and 
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public  quiet,  and  the  jurors  sitting  to  try  civil  cases  between 
private  litigants  are  just  as  much  a  part  of  the  public  machinery 
established  for  the  public  welfare  as  are  the  judges  and  the 
officials  of  the  court  issuing  the  processes  and  enforcing  the 
orders,  judgments  and  decrees.  They  are  all  parts  of  the  same 
machinery;  they  all  aid  to  conserve  the  peace  and  they  are  all 
essential  to  the  government.  The  courts  are  a  part  of  the 
government  of  the  land,  an  independent  branchy  just  as  much 
as  is  the  executive,  or  the  legislative.  It  is  true  that  in- 
dividuals may  be  benefited,  and  the  Legislature,  for  that  reason, 
has  in  some  instances  required  them  to  pay  a  part  of  the  costs, 
as  in  the  Iowa  case  cited  in  the  brief  of  counsel,  and  bb  in  our 
statute  by  which  railroad  and  other  corporations  may  appro- 
priate private  property. 

The  case  cited  from  73  Northeastern  Reports,  510  (R,  JB.  Co.  v. 
Commissioners,  71  O.  S.,  454)  is  a  case  wherein  the  Supreme 
Court  of  Ohio  has  decided  that  jurors'  fees  in  such  cases  may  be 
properly  taxed  to  the  corporation  seeking  to  appropriate.  The 
claim  was  made  there  that  the  lew  permitting  it  was  unconstitu- 
tional in  that  the  fees  were  required  to  be  paid  by  the  individual 
corporation  rather  than  by  the  county,  and  the  statute  was  de- 
fended upon  the  ground  that  the  law  did  subserve  partly  a  pri- 
vate purpose.  There  are  many  statutes  which  have  for  their 
object  the  benefit  of  the  public  and  also  the  benefit  of  individ- 
uals. Our  tax  on  dogs,  for  the  benefit  of  the  sheep  owners,  may 
be  cited  as  an  illlustration.  The  sheep  owner  is  interested  in 
the  protection  of  his  sheep,  but  the  public  is  also  supposed  to  be 
interested,  in  a  way,  and  therefore  the  statute  which  provides 
that  a  tax  shall  be  levied  on  dogs  and  that  the  fruit  of  the 
tax  should  go  to  the  owner  of  the  sheep,  was  held  constitutional 
by  our  Supreme  Court  in  the  case  of  Hoist  v.  Roe,  39  0.  S.,  at 
page  340. 

The  attorney— Mr.  Hayes,  who  is  also  a  party  litigant — has 
shown  great  industry  in  his  search,  in  his  examination  of  the 
laws  and  legislation  from  the  early  history  of  the  state  and  has 
traced  the  course  of  that  legislation  up  to  the  present  time,  and 
if  anything  is  clearly  indicated  by  the  result  of  this  search, 
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it  is  that  there  has  been  a  long  acquiesence  in  the  existing  mode 
of  paying  grand  and  petit  jurors  from  the  county  treasury, 
whether  they  serve  in  civil  cases  or  in  criminal.  It  appears 
that  for  twenty  years  before  the  present  Constitution  of  1851 
was  adopted  and  for  half  a  century  since,  the  law  of  Ithe  state 
has  required  the  payment  of  grand  and  petit  jurors,  at  least  in 
part,  from  the  county  treasury,  and  in  the  case  of  State,  ex  rel, 
V.  Baker,  55  0.  S.,  page  1,  it  was  expressly  held  by  our  Su- 
preme Court  that  a  long  acquiescence  in  a  statute  is  to  be  con- 
sidered as  bearing  upon  its  constitutionality  and  validity.  All 
doubts  should  be  resolved  in  favor  of  the  law  attacked,  but  we 
have  no  doubts  in  this  case.  The  constitutionality  of  the  stat- 
ute seems  to  us  clear,  so  far  as  case  No.  1924  is  concerned,  and 
the  judgment  of  the  court  below  in  sustaining  the  demurrer  and 
rendering  judgment  thereon  is  affirmed. 

In  ease  No.  1923,  the  parties  are  the  same  and  the  same  sec- 
tion is  attacked  from  another  standpoint.  In  this  case  we  have 
involved  the  case  of  two  jurors,  one  a  grand  juror  and  one  a 
petit  juror,  who  served  in  a  criminal  case.  It  is  claimed  that 
the  prosecution  of  persons  for  alleged  crime  is  a  state  purpose, 
and  that  the  fees  of  jurors  for  rendering  services  in  such  pros- 
ecutions, whether  with  the  grand  or  the  petit  jury,  should  be 
paid  by  the  state  and  not  by  the  county.  It  is  suggested  that 
the  title  of  such  cases  is  ** State  of  Ohio  v."  this  or  that  de- 
fendant. We  deem  this  fact  imimportant.  We  have  many  partly 
private  cases  where  the  state  is  named  as  a  party  plaintiff.  In 
this  very  case  the  state  brings  the  suit  on  the  relation  of  Bir- 
chard  A.  Hayes  as  relator,  and  the  fact  that  the  stale  is  a  nomi- 
nal plaintiff,  does  not,  we  think,  bear  upon  the  question  as  to 
who  should  pay  the  costs.  The  grand  juror  and  the  petit  juror 
served,  it  is  said,  in  criminal  cases — cases  whicli  were  brought 
for  the  prosecution  of  alleged  violations  of  the  statute  law. 
Our  Legislature  has  made  certain  discriminations  as  to  the 
means  of  payment  of  court  officers.  It  becomes,  we  think,  a 
matter  of  convenience  and  right  adjustment,  and  also  of  pro- 
priety of  adjustment  in  view  of  the  kind  of  service.  The  judges 
are  paid,  some  by  the  state,  and  some  partly  by  the  state  and 
partly  by  the  counties,  and  certain  county  officials — who  are 
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also  a  portion  of  the  court  machinery,  like  the  sheriff  and  clerk 
— ^are  paid  by  the  county,  or  may  be  paid  by  the  litigants. 

It  is  true  that  funds  of  the  county  can  not  be  taken  for  exclu- 
sively state  purposes,  as  was  held  in  the  cases  cited  by  counsel, 
in  the  case  of  Wasson  v.  Commissioners,  49  O.  S.,  622,  and  in 
the  Armory  case,  57  O.  S.,  436.  But,  is  the  case  one  in  which  it 
can  be  said  that  the  service  rendered  is  confessedly  for  state 
purposes  rather  than  for  county  purposes?  The  whole  state 
is  affected  by  the  lax  administration  of  the  law  in  one  county. 
Is  there  not  some  reason  apparent  for  making  the  counties 
bear  at  least  some  portion  of  the  expense  of  the  prosecution 
of  crime  committed  within  the  borders  of  the  county?  •  It  is 
true  that  the  Legislature  in  the  effort  to  effect  a  fair  distri- 
bution of  such  expenses,  requires  the  costs  of  some  criminal 
prosecutions  to  be  borne  by  the  state.  But,  on  the  other  hand, 
we  have  had  a  recognition  for  very  many  years  of  a  right  to 
hold  particular  parts  of  the  state  responsible  for  the  lax 
administration  of  the  law  in  such  parts.  If  the  ofiScers  of  a 
county  fail  to  follow  up  crime  and  a  part  of  the  expense 
is  charged  on  the  people  of  the  county  which  elected  them, 
a  public  purpose  is  thereby  subserved.  The  people  of  the  county 
will  perhaps  be  a  little  more  careful  in  their  selection  of 
officers  to  execute  the  law  and  conserve  the  peace,  if  they 
have  knowledge  that  some  of  the  expense  of  a  lax  ad- 
ministration will  be  a  burden  to  be  borne  by  themselves.  We 
have  a  law  in  this  state  which  is  an  illlustration  of  an  effort  on 
the  part  of  the  people  to  hold  a  particular  part  of  the  state 
responsible  for  lax  administration  of  the  law  within  its  bound- 
aries, in  the  case  of  lynchings,  which  requires  that  the  county 
shall  bear  the  burden  in  the  way  of  damages  or  injury  caused 
by  lynchers.  The  section  of  the  statmte  is  4426-4.  and  our 
Supreme  Court  in  62  0.  S.,  318,  in  two  cases,  holds  this  act  to 
be  constitutional. 

This  principle  is  no  novel  one.  Under  the  English  system, 
from  time  immemorial,  a  particular  subdivision  of  the  country, 
known  as  a  Hundred,  was  held  responsible,  to  a  certain  extent, 
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for  crimes  committed  within  its  borders.    On  page  293  of  the 
4th  Book  of  Blackstone's  Commentaries,  I  read  this: 

•  •  •  **and  that  hue  and  cry  shall  be  raised  upon  the  felons, 
and  they  that  keep  the  town  shall  follow  with  hue  and  cry 
with  all  the  town  and  the  towns  near;  and  so  hue  and  cry  shall 
be  made,  the  Hundred  is  bound  by  the  same  statute,  chapter 
to  the  sheriff.  And  that  such  hue  and  cry  may  more  effectually 
be  made  from  town  to  town,  until  they  be  taken  and  delivered 
to  the  iheriff,  and  that  such  hue  and  cry  may  more  effectually 
to  the  sheriff.  And  that  such  hue  and  cry  may  more  effectually 
be  made,  the  Hundred  is  bound  by  the  same  statute,  chapter  3, 
to  answer  for  all  robberies  therein  committed,  unless  they  take 
the  felon;  which  is  the  foundation  of  an  action  against  the 
Hundred,  in  case  of  any  loss  by  robbery." 

And  looking  back  to  other  pages,  I  find  a  recognition  of  the 
principle  of  holding  the  Hundred  liable  for  a  loss  where  a  rob- 
bery is  committed  within  its  borders,  to  be  an  adoption  of  a 
rule  which  had  obtained  in  some  oriental  countries  whereby 
large  parts  of  a  country  were  practically  preserved  from  crime 
by  holding  those  parts  responsible  for  losses  sustained  thereby. 
So,  as  I  have  said,  there  is  no  novelty  in  this  imposition  upon 
the  county  treasury  of  some  part  of  the  burden  of  the  expense 
of  prosecuting  crime,  although  that  prosecution  may  be  car- 
ried on  in  the  name  of  the  state,  and  although  for  the  protection 
of  the  general  public  the  prosecutor  may  bring  to  his  aid  all 
the  instrumentalities  of  the  state,  all  the  power  and  majesty  of 
the  law  of  the  state,  for  the  punishment  of  crime. 

In  the  judgment  of  the  court,  the  decision  below  sustainin<; 
the  demurrers  to  these  two  petitions  and  rendering  judgment 
accordingly,  should  be  sustained  and  the  judgments  should  be 
affirmed. 

Birchard  A.  Hayes,  for  plaintiff  in  error. 

W.  G,  Ulery,  for  defendant  in  error. 
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TRADS-MARK  COVERING  A  VARIETY  OF  TREE. 

[Circuit  Court  of  Miami  County.] 

Chables  F.  Rannells  v.  Noah  H.  Albaugh  bt  al. 

Decided,  April  10,  190&. 

Trade-Mark — Product  of  Things  Reproductive — Not  Covered  by—Peach 
Trees—And  the  Lahel  Known  as  the  ''Diamond  Clingy 

The  protection  of  a  trade-mark  does  not,  in  the  absence  of  a  restrlctlye 
contract,  extend  to  the  product  of  a  tree,  or  of  anything  else  which 
by  the  law  of  its  nature  is  reproductive  and  derives  its  chief  value 
from  its  innate  vital  powers,  independent  of  the  care  and  ingenuity 
of  man. 

Sometime  in  1889,  Mr.  N.  H.  Albaugh,  of  Tadmor,  Ohio,  Pres- 
ident of  the  Albaugh  Nursery  Company,  found  a  peach  tree  of 
an  unknown  variety,  purchased  it,  named  it  the  **  Diamond 
Cling,''  and  had.  the  name  and  an  appropriate  label  recorded 
by  the  U.  S.  Government  as  a  trade-mark  of  said  Nursery  Com- 
pany. Trees  that  were  grown  from  the  buds  of  the  **  Diamond 
Cling''  were  put  upon  the  market  in  1890,  and  large  numbers  of 
them  sold  to  private  customers  and  other  nurserymen.  The  lat- 
ter put  them  on  the  market.  The  plaintiflF,  beiixg  a  dealer  in 
trees,  sold  a  large  number  of  this  variety  to  customers  in  other 
states.  It  is  claimed  by  plaintiff  that  the  defendant  and  the 
Albaugh  Nursery  Company,  through  their  agents,  informed  the 
customers  of  plaintiff  that  the  defendants,  by  virtue  of  the 
trade-mark  aforesaid,  had  the  exclusive  right  to  sell  the  trees, 
and  that  if  the  said  customers  took  the  trees  from  plaintiff  they 
would  be  sued  by  the  defendants,  and  were  purchasing  a  law- 
suit. The  customers  declined  to  take  the  trees,  and  Rannells 
thereby  lost  the  result  of  his  sales.  He  brought  suit  against  N. 
H.  Albaugh  and  the  Albaugh  Nursery  Company,  and  claimed 
that  the  product  of  a  tree  or  anything  else  that  reproduces  itself 
is  not  protected  by  a  trade-mark.  The  common  pleas  court  held 
otherwise,  and  a  verdict  was  returned  for  the  defendants.  Er- 
ror was  thereupon  prosecuted  to  the  circuit  court,  where  the  fol- 
lowing opinion  was  rendered : 
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DusTiN,  J. ;  Wilson,  J.,  and  Sullivan,  J.,  concur. 

This  cause  was  submitted  by  counsel  upon  th«  sole  question 
as  to  whether  defendant's  trade-mark,  **The  Diamond,"  as  de- 
scribed in  Exhibit  **B,"  and  meant  to  cover  a  certain  kind  of 
nursery-grown  peach  tree,  would,  in  the  absence  of  a  restrictive 
contract,  extend  to  the  reproductions  thereof,  after  sale,  and 
render  the  general  dealing  therein  by  said  vendees   unlawful. 

We  are  of  the  opinion  that  the  principle  announced  in  Hoyt 
et  al  V.  J.  T,  Lovett  &  Co,,  71  Fed.  Rep.,  173,  is  sound,  and  that 
**The  protection  of  a  trade-mark  can  not  be  obtained  for  an  or- 
ganic article  which,  by  the  law  of  its  nature,  is  reproductive  and 
derives  its  chief  value  from  its  innate  vital  powers  independent 
of  the  care  or  ingenuity  of  man." 

We  think  that  the  court  erred  in  directing  the  jury  to  return 
a  verdict  for  defendant,  and  in  not  sustaining  the  motion  for  a 
new  trial.  The  judgment,  therefore,  of  the  common  pleas  court 
will  be  reversed,  and  the  cause  remanded  for  a  new  trial. 

J.  A.  Kerr  and  G.  T.  Thomas,  for  plaintiff  in  error. 

Long  cfc  Kyle  and  W,  S.  Kessler,  for  defendants  in  error., 
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QUESTIONS  ARISINC  UNDER  A  SUIT  FOR.  BREACH  OF 
CONTRACT. 

[Circuit  Court  of  Hamilton  County.] 

The  Caldwell  Furnace  Foundry  Company,  and  The  Bank- 
ers Surety  Company  v.  The  Peck- Williamson  Heating 
and  Ventilating  Company. 

Decided,  July  22,  1905. 

Breach  of  Contract — Darnages  Claimed  on  Account  of — Amendment  to 
Petition — Permissible  under  Section  5114,  When — Service  of  Sum- 
mons— Will  he  Presumed  to  he  Regular,  When — Contract  Inter- 
fered with  hy  Strike — Assignment  of  Contract — ** Simultaneous'* 
Agreement  to — Charge  of  Court. 

1.  An  amendment  to  a  petition,  filed  for  the  purpose  of  correcting  the 

description  of  the  defendant,  does  not  state  any  new  and  distinct 
cause  of  action,  and  is  permissible  under  Section  5114,  Revised 
Statutes. 

2.  In  the  absence  of  a  bill  of  exceptions  containing  the  evidence  offered 

upon  a  motion  to  quash  the  service  of  summons,  a  reviewing 
court  will  presume  that  the  court  below  found  from  the  evidence 
every  fact  in  issue  necessary  to  sustain  its  action  in  overruling 
the  motion. 

3.  A  special  charge  to  the  jury  to  the  effect,  that  in  order  to  render 

an  assignment  of  the  contract  valid  there  would  have  to  be  a 
new  agreement  between  the  parties  "simultaneously,"  will  be  inter- 
preted to  mean  that  the  new  agreement  he  or  exist  between  the 
parties  simultaneously,  and  not  that  It  must  be  made  between 
them  simultaneously. 

4.  The  measure  of  damages  for  breach  of  a  contract  for  future  deliv- 

eries of  manufactured  articles,  where  the  performance  of  the 
contract  has  expired,  is  the  difference  between  the  contract  price 
and  the  market  price,  or  if  there  be  no  market  price,  the  difference 
between  the  contract  price  and  that  for  which  the  plaintiff  by  the 
exercise  of  diligence  and  judgment  could  obtain  them  at  the  times 
and  in  the  quantities  needed  within  the  limits  of  the  contract. 

(iIffen,  J.;  Jelke,  P.  J.;  and  Swing,  J.  concur. 
On  February  19,  1902,  the  Caldwell  Furnace  Foundry  Com- 
pany, a  corporation  organized  under  the  laws  of  West  Vir- 
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ginia,  and  having  its  principal  <^See  in  Toledo,  Ohio,  entered 
into  a  contract  with  the  Peck-Williamson  Heating  and  Venti- 
lating Company,  for  the  making  of  e^rtain  gray  iron  castings 
at  Ft.  Payne,  Alabama.  The  contract  covered  a  period  of 
four  and  one-quarter  years,  beginning  April  1,  1902,  and  called 
for  not  exceeding  2,500  tons  a  year.  It  required  the  defendant 
in  error  to  order  not  less  than  100  nor  more  than  250  tons  each 
month,  bu(t  must  order  1600  tons  each  year.  The  defendant  in 
error  was  to  furnish  all  patterns,  and  the  foundry  company 
the  flasks  and  foUow-boards.  It  provided  that  the  defendant 
in  error  should  pay  $3  a  ton  as  liquidated  damages  for  every  ton 
that  it  refused  to  take  on  the  contract  That  if  the  foundry 
company  refused  to  carry  out  the  tenms  or  conditions  of  the  con- 
tract, or  if  it  failed  or  refused  to  make  and  ship  castings  in 
accordance  with  the  orders  of  defendant  in  error,  it  should  pay 
all  losses  and  damages  which  defendant  in  error  sustained  by 
reason  of  such  failure.  It  was  required  on  the  10th  day  of  each 
month  that  accounts  for  all  transactions  under  the  contract  for 
the  next  preceding  calendar  month  must  be  settled  between 
the  parties.  The  castings  were  to  be  delivered  f.  o.  b.  Cincin- 
nati and  the  price,  which  started  at  two  cents  a  pound,  was  to 
be  readjusted  at  the  end'  of  every  six  months  according  to  the 
then  price  of  pig  iron  in  the  Cincinnati  market  as  shown  by  the 
Iron  Age, 

About  the  5th  of  March,  1902,  said  West  Virginia  corpora- 
tion executed  a  bond,  with  the  Bankers  Surety  Company  as 
surety,  in  the  sum  of  $25,000,  conditioned  for  the  faithful 
performan<je  of  the  West  Virginia  corporation's  obligations 
under  said  contract  for  the  period  of  two  years,  to-wit,  from 
the  first  day  of  April,  1902,  to  the  first  day  of  April,  1901 
This  bond  contained  the  following  provisions: 

**That  the  surety  company  shall  be  notified  in  writing  by 
registered  letter  m\ailed  to  said  surety  company  at  its  principal 
office  in  Cleveland,  of  any  act  on  the  part  of  said  principal 
which  shall  involve  a  loss  for  which  the  surety  is  responsible, 
and  immedately  after  the  occurrence  of  such  act  shall  have  come 
to  the  knowledge  of  the  obligee  or  its  duly  authorized  repre- 
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seDtative  or  representatives  who  sfafall  have  supervision  of  said 
contract. 

**That  the  surety  shall  not  be  liable  for  any  loss  growing 
out  of  or  caused  by  or  resulting  from  acts  of  <3od,  Eitonns,  light- 
ning, fire,  riots,  or  strikes. 

**Tihat  any  suits  at  law  or  proceedings  in  equity  brought 
against  this  bond  to  recover  any  claim  hereunder  against  the 
surety  must  be  instituted  within  six  months  after  the  first 
breach  of  said  contract  and  within  six  months  from  the  date 
responsibility  of  the  surety  for  the  further  acts  of  the  principal 
shall  have  ceased." 

In  July,  1902,  an  action  was  brought  by  the  Peck-Williamson 
Heating  and  Ventilating  Company  against  the  Caldwell  Fur- 
nace Foundry  Company,  a  New  Jersey  corporation,  and  the 
Bankers  Surety  Cmpany,  upon  a  bond  alleged  to  have  been 
made  by  said  Caldwell  Furnace  Foundry  Company,  a  New  Jer- 
sey corporation,  as  principal,  and  the  Bankers  Surety  Company 
as  surety. 

On  the  23d  day  of  February,  1903,  the  Peck- Williamson  Com- 
pany filed  an  amended  petition  in  which  it  stated  that  its  cause  of 
action  was  founded  upon  a  bond  made  by  the  Caldwell  Fur- 
nace Foundry  Company,  a  West  Virginia  corporation,  as  prin- 
cipal, and  the  Bankers  Surety  Company,  as  surety.  A  general 
demurrer  to  the  amended  petition  by  the  foundry  comx>any, 
and  a  motion  to  strike  from  the  files  by  the  surety  company, 
were  each  sustained,  and  thereupon  the  plaintiff  below  filed  a 
second  amended  petition,  with  the  following  additional  aver- 
ment: 

**  Plaintiff  further  says  that  the  defendant  named  in  the 
caption  of  the  original  petition  herein  as  the  Caldwell  Furnace 
Foundry  Company  and  th/e  corporation  of  that  name  that  en- 
tered into  the  contract  and  bond  set  out  in  said  petition,  was 
and  is  a  corporation  of  the  state  of  West  Virginia,  and  was  so 
described  in  the  bond  sued  oo,  and  that  plaintiff  had  no  con- 
tract and  bond  with  any  other  corporation  of  that  name,  and 
only  the  one  sued  on  with  the  West  Virginia  corporation,  and 
the  summons  herein  was  served  upon  the  managing  agent  of 
the  West  Virginia  corporation  and  the  intent  and  purpose  of 
filing  said  petition  was  to  sue  that  corporation  of  that  name 
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of  W^st  Virginia,  and  it  has  no  canse  of  action  whatever  against 
any  New  Jersey  corporation,  and  the  allegation  in  said  original 
petition  that  the  said  Caldwell  Furnace  Foundry  Company  was 
a  corporation  of  the  state  of  New  Jersey,  was  a  clerical  error, 
an  inadvertence  and  a  slip  of  the  pen,  and  the  contract  sued  on 
in  this  amended  petition  is  the  same  one  as  set  up  in  the  original 
petition." 

The  surety  company  duly  excepted  to  the  order  of  the  court 
allowing  the  secooici  amended  petition  to  be  filed  and  thereafter 
the  West  Virginia  corporation,  appearing  for  the  purpose  of  mo- 
tion only,  made  a  motion  to  quash  the  alleged  service  of  sum- 
mons upon  it,  which  was  overruled.  Thereupon  the  defendants 
each  filed  an  answer  and  cross-petition,  and  set  up  a  modifica- 
tion of  the  contract  whereby  the  foundry  company  was  released 
from  filling  orders  for  April  and  May,  1902,  and  alleged  that 
the  foundry  company  had  performed  all  of  its  obligations  of 
the  contract  as  modified,  and  pleaded  the  strike  of  the  molders 
as  a  defense,  and  the  six  months  limitation  as  a  bar,  and  that 
without  the  knowledge  and  consent  of  the  surety  company,  but 
with  the  knowledge  and  consent  of  the  plaintiff,  a  West  Vir- 
ginia corporation,  assigned  the  contract  of  the  New  Jersey- 
corporation,  whereby  it  was  released  from  all  liability.  That 
the  plaintiff  had  broken  said  contract  by  replevying  its  pat- 
terns and  refusing  to  permit  any  more  castings  to  be  made, 
and  pray  judgmient  for  liquidation  damages  at  $3  a  ton  for 
6,500  tons  not  ordered  by  plaintiff  under  said  contract,  and  set 
up  various  other  claims  by  way  of  cross-petition. 

A  reply  to  the  answers  and  cross-petitions  is  substantially  a 
general  denial  of  all  new  matters  set  up.  Upon  trial,  the  verdict 
was  returned  for  the  plainitiff,  and  judgment  entered  thereon. 

The  finst  question  presented  is,  that  the  court  erred  in  allow- 
ing the  second  amended  petition  to  be  filed.  It  is  claimed  by 
counsel  for  plaintiff  in  error  that  the  plaintiff,  having  alleged 
in  his  original  i)etition  that  the  defendant  foundry  company  was 
a  corporation  organized  under  the  laws  of  New  Jersey,  could 
not  by  amended  petition  aver  that  such  defendant  was  a  corjK)- 
ration  organized  under  the  laws  of  West  Virginia,  and  that 
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thereby  a  new  and  distinct  cause  of  action  was  stated,  and 
that  under  Seation  5114,  Revised  Statutes,  no  such  amend- 
ment is  permitted.  It  is  conceded  that  if  the  second  amended 
petition  states  any  new  and  distinct  cause  of  action  from  that 
stated  in  the  original  petition,  it  can  not  be  filed  under  this  sec- 
tion, but  the  cause  of  action  is  the  same,  being  based  upon  the 
identical  bond  relied  upon  in  the  original  petition,  which  was 
executed  by  the  foundry  company,  a  corporation  organized  under 
the  laws  of  West  Virginia.  The  ehange  made  was  not  of  the 
essence  of  the  cause  of  action,  but  was  descriptive  of  the  de- 
fendant, and  could  not  in  any  wise  injuriously  prejudice  the 
defendants. 

The  precise  que^ion  here  involved  has  been  decided  by  the 
Supreme  Court  of  the  United  States  in  a  case  coming  under  a 
similar  statute  of  the  staite  of  California,  in  which  the  second 
proposition  of  the  syllabus  is  as  follows: 

'*The  amendment  stating  that  the  plaintiflf  was  traveling  upon 
a  second  class  ticket  instead  of  a  first  class  ticket,  and  that  the 
plaintiff  in  error  was  chartered  by  an  act  of  Congress  instead  of 
by  a  statute  of  Massiichusetts  as  originally  averred,  did  not 
state  a  new  cause  of  action.**  Atlantic  d-  Pacific  Railroad  Co. 
V.  Laird,  164  U.  S.,  393. 

The  court  did  not  therefore  err  in  permitting  the  second 
amended  petition  to  be  filed. 

The  next  question  presented  is  whether  the  Caldwell  Furnace 
Foundry  Company,  the  West  Virginia  oorporation,  was  legally 
served  with  summons.  The  summons  commanded  the  sheriff 
of  Lucas  county,  Ohio,  to  notify  the  Caldwell  Furnace  Foundry 
Company,  a  oorporation,  and  the  return  shows  service  **by 
delivering  to  James  W.  Caldwell,  president  of  said  com- 
pany, a  true  and  certified  copy  of  this  writ  with  endorsement.s 
thereon.** 

The  West  Virginia  corporation  made  a  motion  to  quash  the 
summons,  and  to  dismiss  the  action  against  it  for  want  of 
jurisdiction;  which  motion  contained  the  following  allegations: 

**That  at  the  tim)e  said  summons  was  served,  the  corporation 
making  this  motion  had  obtained  no  certificate  from  the  secre- 
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tary  of  sftate  of  Ohio,  authorizing  it  to  do  business  in  the  state 
of  Ohio,  nor  bad  it  appointed  any  person  in  this  state  upon 
whom  service  of  process  might  be  served  within  this  state;  nor 
was  it  doing  or  aittempting  to  do  any  business  in  the  state  of 
Ohio,  nor  bad  rt  any  place  of  business  in  the  state  of  Ohio,  nor 
had  it  any  managing  or  other  agent  in  the  state  of  Ohio." 

The  entry  overruling  (this  motion  is  as  follows: 

**This  cause  came  on  to  be  heard  on  the  motion  of  the  Cald- 
well Furnace  Foundry  Company,  a  corporation  under  the  laws 
of  West  Vii^nia,  to  quash  the  service  of  process  on  it,  and 
uipon  the  affidavits  and  proofs  and  the  process  and  the  return, 
and  the  court  finds  tbaft  said  process  was  properly  served 
on  the  defendant  making  this  motion,  that  the  allegation  of  the 
original  petition  alleging  that  defendant  was  a  New  Jersey  cor- 
poration was  not  binding  on  plaintiff,  and  was  amendable  and 
was  amended  and  cured  by  the  second  amended  petition,  and 
said  motion  is  overruled;  to  all  of  which  the  Caldwell  Furnace 
Foundry  Company,  a  corporation  under  the  laws  of  the  state  of 
West  Virginia,  excepts." 

In  the  absence  of  a  bill  of  exceptions  containing  the  evi- 
dence offered  upon  the  motion,  it  must  be  presumed  that  the 
court  found  from  the  evidence  every  fact  in  issue  necessary- 
to  sustain  the  judgment  of  the  court  in  overruling  the  motion, 
and  that  it  found  that  the  president  upon  whom  the  summons 
was  served,  was  the  managing  agent  of  the  company  in  the 
state  of  Ohio.  The  ruling  of  the  court  was  therefore  final  and 
binding  upon  the  foundry  company  in  all  the  subsequent  pro- 
ceedings of  the  case. 

The  motSon  of  the  surety  company  to  strike  the  second 
amended  petition  from  the  files  upon  the  ground  that  it  set  up 
a  new  cause  of  action  from  that  set  up  in  the  original  petition, 
was  properly  overruled,  for  the  reason  above  shown  that  it  was 
not  a  new  and  different  cause  of  action. 

The  allegation  that  the  defendant  foundry  company  was  pre- 
vented from  carrying  out  its  contract  by  reason  of  the  strike  of 
the  molders  is  not  supported  by  very  weighty  evidence,  and  the 
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jury  having  found  agfttinst  the  defendant  on  that  issue,  the  court 
will  not  now  disturb  it. 

The  second  special  instruction  given  by  the  court  to  the 
jury  at  the  request  of  the  plaintiff,  and  objected  to  by  the  de- 
fendant, is  aB  follows: 

**I  chai^  you  that  the  obligations  of  the  Ccddwell  Furnace 
Foundry  Company  under  the  contract  of  February  19th, 
could  not  be  assigned  -to  the  third  party  without  the  concur- 
rence of  the  plaintiff,  and  in  order  to  effectuate  a  substitution 
in  that  contract  of  the  New  Jersey  corporation  for  the  original 
Caldwell  Furnace  Foundry  Company,  there  would  have  to  be 
a  new  agreement  between  the  tlhree  parties  simultaneously, 
whereby  not  only  the  New  Jersey  corporation  assumed  the  con- 
tract, but  the  plaintiff  must  have  accepted  it  in  the  place  of  and 
discharged  the  West  Virginia  corporation.'' 

The  objection  refers  to  the  use  of  the  word  ** simultaneously,'' 
counsel  claiming  lihat  the  new  agreement  need  not  be  made  be- 
tween the  parties  simultaneously.  The  error  in  the  construc- 
tion given  to  the  special  charge  by  counsel  for  plaintiff  in  error, 
who  assumes  that  it  requires  that  the  agreement  shall  be  entered 
into  by  the  three  parties  at  the  same  time,  whereas  its  only 
requirement  is  that  it  be  or  exist  between  the  three  parties  simul- 
taneously. It  follows  therefore  that  although  the  West  Vir- 
ginia corporation  at  one  time  assigned  its  contract  to  the  New 
Jersey  corporation,  and  at  a  subsequent  date  the  Peck-William- 
son Company  either  expressly  or  impliedly  assented  to  such 
assignment,  yet  thereafter  there  would  be  or  exist  at  the  same 
time  a  new  agreement  between  three  parties.  It  is  clear  there- 
fore that  the  exception  to  the  charge  is  not  well  taken. 

Special  instruction  No.  5  given  at  the  request  of  plaintiff  is 
not  inconsistent  with  the  general  charge,  which  states  that — 

**A  valuable  consideration  consists  either  in  some  right,  in- 
terest, profit,  or  benefit  accruing  to  the  party  making  the  promise, 
or  some  forebearance,  detriment,  loss,  responsibility^  act,  labor, 
or  service  given,  suffered  or  undertaken  by  the  party  to  whono 
made," 
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It  certainly  is  not  good  law  as  stated  in  counsel's  brief  that 
**the  loss,  benefit  or  damage"  to  the  ppomissor  is  a  valuable 
consideration. 

We  have  examined  the  speci<al  instructions  requested  to  be 
given  to  the  jury  by  the  pLaintiflf  in  error,  but  refused  by  the 
court,  and  conclude  that  no  error  was  committed  by  such  refusal, 
ellihough  we  deem  it  unnecessary  to  discuss  any  of  the  charges 
except  the  one  pertaining  to  the  measure  of  damages,  which  is  as 
follows : 

**The  measure  of  plaintiff's  damage,  if  Miy,  because  of  its 
necessity  to  secure  its  castings  elsewhere,  if  such  necessity  ex- 
isted, would  be  the  difference  between  the  contract  price  and 
the  lowest  price  at  which  plaintiff  could  have  re-let  the  contract 
or  made  a  new  similar  contract  a.t  the  date  of  the  breach,  at  the 
same  or  a  similar  market." 

This  rule  was  applied  and  sanctioned  in  the  case  of  Roekm 
V.  Horsi,  178  U.  S.,  p.  1,  and  w^ould  be  a  proper  charge  in  this 
case,  it  at  the  time  of  the  trial  the  period  of  two  years  covered 
by*  the  bond  had  not  expired.  But  inasmuch  as  the  time  for 
performance  of  that  part  of  the  ctmtract  had  expired,  it  was 
competent  to  a<^eertain  tho  exact  c:st  of  lab')r  and  material 
necessary  to  manufacture  the  castings  and  tftie  amount  needed 
by  the  plaintiff  in  error  at  the  several  times  of  delivery,  or 
ascertain  the  market  value  of  the  castings  if  they  bad  any.  The 
object  in  all  eases  is  to  a'^certain  as  nearly  as  possible  what 
loss  plaintiff  has  suffered  by  reasooi  of  the  breacfe  of  the  con- 
tract. 

We  are  of  the  opinion  that  the  measure  of  damages  stated  by 
the  court  in  its  general  charge  was  more  appropriate  to  the  facts 
in  this  ease,  and  was  as  follows: 

''The  difference  is  between  the  contract  price  and  the  market 
price  of  castings  of  a  like  character  and  quality  as  those  con- 
tracted for.  If  they  had  no  market  price,  then  the  difference 
between  the  contract  price  and  that  which  the  plaintiff  by  the 
exercise  of  diligence  and  judgment  was  able  to  fairly  obtain 
them  for  from  other  foundries." 
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The  obj^jction  to  this  charge  is  that  it  fails  to  state  the  time 
at  whieh  the  market  price,  or  if  there  be  none,  the  price  at  which 
the  plaintiff,  by  the  exercise  of  diligence  and  judigmefnt  was 
able  to  obtain,  should  be  ascertained.  While,  no  doubt,  it 
would  mabe  the  charge  more  definite  and  certain  to  state  the 
time  at  which  the  price  should  be  fixed,  yet  we  think,  in  the 
absence  of  such  statement,  it  would  be  fairly  inferred  that  such 
price  wiaa  to  be  ascertained  at  the  seveml  tim^  for  delivery, 
and  in  such  quantities  as  the  plaintiff  in  error  needed,  within 
the  limits  specified  in  the  contract. 

The  first  paragraph  quoted  from  the  general  charge  standing 
alone  and  unexplained  would  be  erroneous,  but  the  suoeeeding 
paragraph  indicates  the  purpose  for  which  the  jury  may  not 
consider  conversations  and  negotiations  prior  to  the  signing  of 
the  contract,  t(i-wit,  **not  for  the  purpose  of  varying  or  con- 
tradicting the  contract  itself.'' 

The  third  paragraph  quoted  from  the  genenal  charge  is  not 
even  misleadin-g,  as  the  jury  could  hardly  infer  that  the  plaint- 
iff, having  waived  the  deliveries  for  the  months  oi  April  and 
May,  and  the  defendant.  Bankers  Surety  Company,  having  con- 
sented thereto,  that  the  plaintiff  would  be  entitled  to  recover 
against  the  surety  company  for  a  failure  to  make  such  deliveries. 

We  find  no  prejudicial  errer,  and  the  judgment  will  be  af- 
firmed. 

Seney  &  Johnson,  for  plaintiff  in  error. 

Matthews  &  Merrell,  for  defendant  in  error. 
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RAOJUOAD  COMPANY'S  LAN  WOK  DEMURRAGE  CHARGES. 

[Circuit  Court  of  Franklin  County.] 

The  Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis  Railway 
V.  The  H.  L.  Mooar  Lumber  Company  et  al. 

Decided,  May  4.  19»i. 

Demurrage — Lien  for.  Exists  Independently  of  Stipulcaion  in  Contract 
of  Shipment — Pleading — Proof, 

1.  A  railroad  company  has  a  common  law  lien  upon  the  property  in  a 

car,  for  its  proper  demurrage  charges  against  such  car,  and  may 
enforce  the  same  by  refusing  to  deliver  such  property  until  pay- 
ment of  the  demurrage  charges  has  been  made. 

2.  Such  lien  exists  independently  of  any  stipulation  therefor  in  the 

contract  of  shipment,  and,  in  an  action  to  enforce  the  same,  it  is 
not  necessary  to  aver  or  prove  a  special  contract  with  reference 
thereto. 

On  the  23d  day  of  June,  1902,  Southern  Railway  car  No.  8022, 
loaded  with  lumber  consigned  to  the  defendant  in  error,  the 
H.  L.  Mooar  Lumber  Company,  arrived  in  the  yards  of  the 
plaintiff  in  error,  the  Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company  at  Columbus,  notice  of  the  arrival  of  the  ear 
being  sent  to  the  defendant  in  error  by  the  plaintiff  in  error  on 
the  same  day. 

On  the  following  day  the  defendant  in  error  sent  its  men  to 
the  railroad  yards  to  inspect  the  lumber,  and  the.  drivers,  after 
looking  about  the  yards  and  being  unable  to  find  the  car,  returned 
to  the  lumber  company's  office  and  reported  the  ear  not  there. 
The  drivers  made  other  trips  to  the  yards  from  time  to  time  in 
search  of  the  car,  consuming  from  twelve  to  fourteen  days  in  this 
way^  but  they  failed  to  go  to  the  railroad  offices  and  ask  whether 
the  car  had  arrived  or  to  make  inquiry  for  the  car  of  the  rail- 
road yardmen,  who  knew  and  could  have  told  them  its  location. 

July  5th  the  drivers  went  to  the  railroad  offices  and  there 
paid  the  freight  on  the  car,  but  during  the  interim  between  June 
23d  and  July  5th,  demurrage  charges  to  the  amount  of  eight  dol- 
lars had  accrued  and  the  railroad  company  refused  to  place  the 
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car  where  it  could  be  unloaded  until  these  charges  had  been  paid. 

The  lumber  company  refused  to  pay  the  demurrage,  and  the 
railroad  company,  declining  to  allow  the  car  to  be  unloaded,  con- 
tinued to  hold  it  until  the  23d  day  of  December,  at  which  time 
the  demurrage  amounted  to  $138,  and  the  lading  of  the  car  was 
turned  over  to  the  defendant  in  error,  Archibald  H.  Huston,  for 
storage,  Mr.  Huston  advancing^ the  company's  charges  in  accord- 
ance with  the  usual  custom  existing  between  himself  and  the  rail- 
road company. 

Decmeber  24th,  while  the  lumber  was  being  unloaded  and 
hauled  from  the  car  to  the  storage  warehouse,  the  lumber  com- 
pany seized  the  lumber  under  a  writ  of  replevin,  and  in  Febru- 
ary, 1904,  the  case  was  tried  to  a  jury;  the  jury,  under  in- 
structions from  the  court,  rendering  a  verdict  against  the  rail- 
road company  for  its  demurrage,  the  court's  charge  being,  in 
substance  that,  in  the  absence  of  a  contract,  no  lien  in  favor  of  a 
railroad  company  for  its  demurrage  charges  exists. 

The  following  was  the  trial  judge's  charge  itpon  this  point: 

**•  •  •  Upon  receipt  of  the  notice  (of  the  arrival  of  the 
car)  it  was  the  duty  of  the  plaintiff  to  go  to  the  oflSce  of  the  rail- 
way company  and  pay  the  freight  or  tender  the  same.  It  was 
not  sufficient  for  him  to  send  his  men  to  the  railway  yards  to  hunt 
for  the  car  of  lumber  •  •  •  The  plaintiff,  therefore,  could 
not  object  to  a  charge  for  demurrage  on  this  car  8022  after  the 
two  days,  as  he  did  not  pay  the  freight  and  demand  that  the  car 
be  turned  over  to  him  to  be  unloaded. 

"But  the  company  could  not  demand,  on  its  part,  that  this  de- 
murrage should  be  paid  as  a  jcondition  of  turning  over  the  car, 
unless  it  had  a  lien  for  the  demurrage.  Now  in  the  absence  of 
any  contract  for  such  a  lien,  it  does  not  exist  in  law  and  the  com- 
pany must  collect  its  claim  for  demurrage  as  ordinary  debts  are 
collected  and  can  not  hold  the  property  for  the  demurrage.  I 
find  there  is  no  evidence  in  the  case  of  such  a  contract  as  to  this 
car,  and  the  defendant,  the  railway  company,  does  not  state  in  its 
answer  that  there  was  a  stipulation  in  the  bill  of  lading  that  such 
charges  should  be  a  lien.  It  follows,  therefore,  that  as  to  this  car 
8022,  the  plaintiff  havincr  paid  the  freight,  was  entitled  to  the 
possession  of  the  lumber  and  your  verdict  should  be  in  his  favor.*' 
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A  motion  for  new  trial  having  been  overruled  and  judgment 
rendered  against  the  railroad  company,  a  reversal  of  the  judg- 
ment is  here  sought  on  the  sole  ground  of  error  in  the  court's 
charge  to  the  jury. 


DusTiN,  J.;  Sullivan,  J.,  and  Wilson,  J.,  concur. 

We  think  under  the  authorities  cited  in  the  brief  of  plaintiff 
in  error  that  the  railway  company  had  a  common  law  lien  on  the 
lumber  for  ** demurrage,"  and  that  it  was  not  necessary  to  aver 
or  prove  a  special  contract  with  reference  thereto.  It  was  there- 
fore error  for  the  court  to  charge  that  in  absence  of  averment  and 
proof  as  to  the  lien  it  did  not  attach,  and  that  the  verdict  as  to 
car  8022  should  be  for  the  lumber  company. 

The  special  findings  of  fact  were  not  inconsistent  with  the  gen- 
eral verdict. 

The  judgment  of  the  common  pleas  court  on  the  first  cause  of 
action  will  therefore  be  reversed  and  remanded  for  new  trial. 

As  to  the  second  and  third  causes  of  action  the  case  is  not  be- 
fore us,  a  new  trial  having  been  granted  below,  and  no  final  order 
or  judo:ment  rendered. 

Karl  E.  Burr,  for  plaintiff  in  error,  the  P.,  C,  C.  &  St.  L. 
Ry.  Co. 

Arthur  E,  Addison,  for  defendant  in  error,  Archibald  H. 
Huston. 

M,  E.  Thrailkill,  for  defendant  in  error,  the  H.  L.  Mooar  Lum- 
ber Company. 
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VARIANCE  IN  THE  LOCATION  OF  THE  SCENE  OF  AN 
ACCIDENT. 

[Circuit  Court  of  Lucas  County.] 

City  op  Toledo  v.  Minnie  Wiulinger. 

Decided,  October  17,  1904. 

Pleading — Variance  not  Material,  When — Description  in  Petition  of 
Place  Where  Accident  Occurred — Not  Construed  as  Strictly  as  De- 
scription in  an  Indictment — Different  Portions  of  Same  Street 
Known  by  Different  Names, 

1.  A  variance  between  the  petition  and  proof  is  not  material  unless 

the  defendant  had  been  misled  to  his  prejudice  in  making  his 
defense  upon  the  merits. 

2.  In  an  action  for  the  recovery  of  money  for  injuries  from  falling  on 

a  defective  sidewalk,  the  description  in  the  petition  of  the  place 
where  the  accident  occurred  will  not  be  construed  as  strictly  as 
a  description  in  an   indictment 

3.  Where  different  portions  of  the  same  street  are  known  by  different 

names,  and  the  petition  of  one  seeking  damages  on  account  of  a 
fall  on  a  defective  sidewalk  alleges  that  the  accident  occurred  on 
this  street,  giving  the  name  of  one  section  thereof,  whereas  the 
accident  is  shown  by  the  testimony  to  have  occurred  a  few  feet 
beyond  the  dividing  line  between  the  portion  of  the  street  named 
and  that  bearing  another  name,  the  variance  is  not  such  as  will 
defeat  recovery,  where  there  is  no  claim  that  the  municipality 
was  misled  thereby  to  its  prejudice. 

Hull,  J. ;  Parker,  J.,  and  IIaynes,  J.,  concur. 

This  action  was  brought  by  the  defendant  in  error,  who  was 
the  plaintiff  below,  a«:ainst  the  city  to  recover  for  personal  in- 
juries, which  she  claims  she  sustained  by  falling  on  a  defective 
sidewalk  in  the  city.  She  alleges  in  her  petition  that  the  defec- 
tive sidewalk  was  in  GrifRn  street,  that  part  of  Griffin  street  ex- 
tending from  Western  avenue  to  Gordon  street,  and  on  the  west- 
erly side  of  the  street;  and  she  alleges  that  between  said  Western 
avenue  and  Gordon  street  on  said  Griffin  street  the  plank  side- 
walk was  old,  damaged,  worn,  defective,  etc. 

The  case  was  tried  before  the  court  and  jury,  and  there  was 
evidence  tending  quite  strongly  to  show  that  the  defective  walk, 
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if  there  was  one,  was  on  a  street  now  called  Mozart  street  and 
not  on  GriflSn  street.  And,  on  the  other  hand,  there  was  evi- 
dence tending  to  show  that  the  defective  sidewalk  at  the  place 
where  the  woman  fell  was  in  fact  on  Griffin  street.  At  the  close 
of  the  testimony  and  before  the  argument  the  city,  through  its 
solicitor,  asked  the  court  to  charge  the  jury  as  follows: 

**1.  Before  the  plaintiff  can  recover,  she  must  prove  by  a 
preponderance  of  the  evidence  that  she  fell  on  a  defective  walk 
on  Griffin  street,  in  the  city  of  Toledo. 

**2.  If  you  find  from  the  evidence  that  the  plaintiff  fell  on  a 
walk  on  Mozart  street  in  the  city  of  Toledo,  then  your  verdict 
must  be  for  the  defendant.  *' 

These  requests  were  both  refused.  And  the  court  charged  the 
jury  in  his  general  charge  that  it  was  not  necessary  to  prove  that 
the  defective  sidewalk  was  at  the  exact  or  precise  spot  laid  in  the 
petition  **to  an  inch,"  the  court  saying:  **It  is  essential  and 
required  that  she  allege  where  she  was  hurt  in  order  that  the 
city  may  be  advised  and  know  what  the  proof  will  probably  be, 
when  it  comes  in,  and  be  able  to  prepare  its  case,  and  if  one  por- 
tion of  a  street  be  named  by  one  name  and  another  portion  of 
the  same  street  by  another  name,  the  fact  that  an  accident  oc- 
curred across  the  street  or  line  called  by  one  name  upon  a  por- 
tion of  the  street  called  by  another  name,  would  not  defeat  the 
recovery — would  not  be  such  a  variance  as  would  defeat  the  re- 
covery.'' And  the  court  charged  the  jury  that  they  must  be 
satisfied  that  the  defect  in  regard  to  which  evidence  had  been 
offered,  was  the  one  that  was  counted  upon  by  the  plaintiff  in 
her  petition. 

Counsel  for  the  city  urge  that  the  action  of  the  court  in  re- 
fusing to  give  the  above  requests  was  erroneous,  for  the  reason 
that  the  plaintiff  was  not  entitled  to  recover,  unless  the  evidence 
showed  that  she  fell  upon  the  street  named  in  her  petition,  to- 
wit.  Griffin  street,  and  claiming  that  the  evidence  showed  that 
she  did  not  fall  upon  Griffin  street,  but  upon  Mozart  street,  and 
that  therefore  she  was  not  entitled  to  recover. 

The  trial  resulted  in  a  verdict  for  the  plaintiff  in  the  sum  of 
$500,  upon  which  judgment  was  entered. 
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The  refusal  of  the  court  to  charge  the  jury  as  requested  raises 
the  sole  question  in  the  case.  The  plaintiff  alleged  in  the  peti- 
tion that  the  accident  occurred  on  Griffin  street,  between  Gordon 
street  and  Western  avenue.  There  was  a  distance  of  about  two 
squares  between  these  two  streets.  It  appears  from  a  plat  in- 
troduced in  the  case  that  Griffin  street  run  in  a  northwesterly 
direction  toward  Western  avenue,  until  it  was  within  about  113 
feet  of  Western  avenue,  then  the  street  turned  due  north  and 
from  that  point  on  to  Western  avenue  it  is  now,  and  has  been 
since  1898  called  Mozart  street,  and  was  formerly  known  as  Ann 
street.  The  accident  occurred  near  a  lot  owned  by  a  Mr.  Sapp, 
fronting  on  Western  avenue  and  running  back  to  GriflSn  street; 
the  rear  end  of  the  lot  fronts  on  Griffin  street,  the  west  side  of 
the  lot  is  on  Mozart  street.  At  the  rear  of  the  lot  was  a  barn 
which  fronted  or  abutted  on  Griffin  street  Griffin  street  came 
up  diagonally  toward  Western  avenue,  as  I  have  said,  until  it 
reached  a  point  at  the  distance  named,  about  113  feet  from 
Western  avenue,  then  the  street  turned  north,  and  there  the 
name  changed  to  Mozart  street.  Some  of  the  witnesses  testified 
that  the  defective  sidewalk  was  at  the  rear  of  Sapp's  lot  on 
Griffin  street.  Others  testified  that  the  defective  sidewalk  was 
at  the  east  side  of  Sapp's  lot,  which  would  be  around  the 
comer  on  Mozart  street.  They  all  agreed  that  the  defective 
walk  was  near  Sapp's  barn,  which  was  at  the  rear  end  of  his  lot. 
And  from  the  testimony  of  the  plaintiflf  we  think  it  quite  prob- 
able that  she  fell  just  around  the  corner  of  Griffin  and  Mozart 
streets.  She  says,  **It  was  just  at  the  curve,  near  the  barn." 
She  is  not  very  definite  or  very  clear  as  to  whether  it  was  on 
Griffin  or  Mozart  street ;  she  thinks  it  was  Griffin  street.  And  it 
is  apparent  from  her  petition  that  she  and  her  counsel  were  of 
the  impression  when  the  petition  was  prepared  that  Griffin  street 
extended  around  the  corner  on  through  to  Western  avenue. 
Evidently  neither  the  plaintiff  nor  her  counsel  had  any  knowl- 
edge of  any  change  in  the  name  from  the  comer  on  north.  She 
fell,  either  on  Griffin  street,  or  a  few  feet  from  Griffin  street  on 
Mozart  street  near  where  the  turn  was  made,  and  the  street  un- 
der the  name  of  Mozart  street  then  runs  due  north  to  Western 
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avenue.  The  accident  occurred,  either  at  the  rear  of  Sapp's 
lot,  or  just  around  this  corner  upon  the  east  side  of  his  lot 
There  was  e\^dence  tending  to  show  that  it  occurred,  in  fact, 
upon  Griffin  street,  or  that  the  defective  sidewalk  was  on  GriflSn 
street ;  and,  on  the  other  hand,  evidence  tending  to  show  it  was 
on  Mozart  street ;  we  think  it  probably  was  just  over  the  line  on 
Mozart  street,  and  the  question  is,  whether,  if  that  be  true,  it 
constituted  such  a  variance  as  was  fatal  to  the -plaintiff's  case. 
Revised  Statutes,  t')294,  provides  that: 

**No  variance  between  the  allegation  in  a  pleading,  and  the 
proof,  shall  be  deemed  material,  unless  it  has  actually  misled  the 
adverse  party  to  his  prejudice,  in  maintaining  his  action  or  de- 
fense upon  the  merits,  and  when  it  is  alleged  that  a  party  has 
been  so  misled,  that  fact  must  be  proved  to  the  satisfaction  of 
the  court,  and  it  must  also  be  shown  in  what  respect  he  has  been 
misled;  and  thereupon  the  court  may  order  the  pleading  to  be 
amended,  upon  such  terms  as  are  just." 

There  is  no  claim  in  this  case  that  the  city  was  misled  by  this 
allegation  in  the  petition  and  the  proof  that  was  offered  upon 
the  trial,  and  no  attempt  was  made  on  the  trial  to  prove  or  show 
to  the  court  that  the  city  had  been  misled  or  prejudiced  by  rea- 
son of  that.  The  statute  provides  that  in  order  to  make  a 
variance  material,  it  must  appear  that  the  adverse  party  has 
been  misled  to  his  prejudice  in  his  action  or  defense  upon  the 
merits.  The  question  in  this  case,  the  real  issues  were,  whether 
the  plaintiff  had  been  injured  on  account  of  a  defective  side- 
walk within  the  city  of  Toledo ;  whether  the  city  had  been  negli- 
gent in  that  regard  and  whether  the  plaintiff  had  been  guilty  of 
contributory  negligence.  It  was  not  very  material  where  the 
sidewalk  was,  so  that  it  was  within  the  limits  of  the  city  of 
Toledo.  But  to  enable  the  city  to  defend  the  case  properly,  and 
procure  its  evidence,  it  was  necessary  that  the  plaintiff  allege  in 
her  petition  where  the  defect  was.  And  if  the  claims  of  the 
city  are  true,  her  counsel  made  a  mistake  of  a  few  feet  in  stating 
in  the  petition  that  it  was  on  Griffin  street  instead  of  on  Mozart 
street.  But  after  an  examination  of  the  record,  we  are  clear 
that  the  city  was  not  misled  by  this  allegation  in  the  petition; 
that  it  was  not  prejudiced  in  any  way  in  making  its  defense. 
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There  does  not  seem  to  have  been  «tny  other  defect  in  thait 
neighborhood  that  would  mislead  the  city  in  j)reparing  its  de- 
fense. Counsel  and  everyone  connected  with  the  case  seemed 
to  know  where  this  alleged  defect  was  in  the  sidewalk.  The 
purpose  of  the  allegation  in  the  petition  was  to  advise  the  city 
where  it  was.  It  either  was  on  Griffin  street,  as  I  have  said,  or 
just  beyond  the  turn  on  that  part  of  the  street  called  Mozart. 
It  was  really  all  one  street,  and  one  not  acquainted  with  the 
city,  if  there  were  no  street  signs  up,  walking  along  there  would 
have  no  reason  to  suppose  that  the  name  of  the  street  changed 
at  this  curve,  where  Griffin  street  ran  into  Mozart,  or  Mozart 
street  run  into  Griffin,  as  you  may  call  it — about  as  Adams 
street  in  Toledo  runs  into  Ashland  avenue.  The  plaintiff  de- 
scribes this  defective  sidewalk  us  being  in  Griffin  street  instead 
of  Mozart  street.  There  was,  as  stated,  some  conflict  in  the 
evidence  as  to  which  street  it  was  upon;  bu»t  if  it  were  con- 
ceded that  it  was  in  that  part  of  the  street  called  Mozart,  we 
can  not  find  from  the  record  that  the  city  would  be  prejudiced 
in  any  respect  by  such  a  mi^ake  in  the  petition.  It  was  not 
very  material  whether  these  defective  boards  were  on  one  side 
or  the  other  of  that  comer. 

There  are  decisions  of  the  Supreme  Court  under  R.  S.  5294 
on  the  question  of  variance,  which  indicate  the  view  of  the  court 
upon  this  subject:  Piatt  v.  Longworth,  27  Ohio  St.,  159,  160; 
Ralston  v.  Kohl,  30  Ohio  St.  92;  Lake  Co.  v.  Ayhtahvlm  Co., 
24  Ohio  St.,  393,  399.  The  fourth  paragraph  from  the  syllabus 
in  the  case  of  Piatt  v.  Longworth,  supra,  pag*  160  is  as  follows: 

**To  constitute  a  variance  between  the  allegations  and  the 
proofs,  the  difference  must  be  as  to  the  substantival  elements  of 
the  ease,  and  not  as  to  legal  conclusions  from  the  facts  drawn 
by  the  pleader." 

A  petition  in  a  case  of  this  character  should  not  be  construed 
as  strictly  as  an  indictment.  A  description  of  the  place  where 
the  plaintiff  fell  will  not  be  construed  as  strictly  as  the  descrip- 
tion or  allegation  of  ownership  in  an  indictment.  The  allega- 
tion is  made  for  the  purpose  of  advising  the  city  where  the 
accident  occurred  and  for  no  other  purpose ;  and  we  are  unable 
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to  see  that  the  city  was  misled  by  this  mistake^  if  there  was  one 
in  the  petition,  or  suffered  any  damage  or  prejudice  from  it,  nor 
was  that  claimed  upon  the  trial.  It  is  not  claimed  that  the  evi- 
dence is  not  sufficient  to  warrant  a  verdict  and  judgment  in 
favor  of  the  plaintiff  upon  the  facts  shown  in  regard  to  the 
sidewalk  and  injury.  The  judgment  of  the  court  of  common 
pleas  will  therefore  be  affirmed. 

C,  K.  Friedman,  for  plaintiff  in  error. 

E,  L.  Twing,  for  defendant  in  error. 


DEFECTS  M  STItEETS  AND  NOTICE  THEEEOF. 

[Circuit  Court  of  Hamilton  County.] 

William  G.  Kittredoe  v.  The  City  op  Cincinnati. 

Decided.  May  27,  1905. 

Negligence — Xotice  to  City — Of  Defect  in  Street — Citjf  Charged  tcith 
yotice.  When — Presumption  from  Lapse  of  Time — Character  of 
Fence  Required  Around  a  Pasture — Evidence — Charge  of  Court. 

1.  The  period  of  time  required  to  charge  a  municipality  with  notice 

of  the  existence  of  a  defect  in  the  street  depends  upon  the  loca- 
tion of  the  defect — whether  in  a  densely  populated  part  of  the  city, 
or  upon  a  street  infrequently  used — ^and  must,  therefore,  be  de- 
termined from  the  circumstances  of  each  particular  case. 

2.  The  measure  of  care  required  in  maintaining  a  fence  around  a  pas- 

ture to  restrain  stock  is  that  which  an  ordinarily  prudent  man 
would   exercise  under  like  circumstances. 

3.  It  is  compeient  to  prove  by  one  acquainted  with  the  habits  and  dis- 

position of  horses  that  a  s^ a. lion  is  liable  to  jump  over  fences  or 
break  out  of  pasture. 

GiFFEX,  J. ;  Swing.  J.,  and  Jelke.  J.,  ooneur. 

The  plaintiff  in  error  in  his  ori::rinal  petition  alleged  that  his 
horse,  without  the  knowledtre  of  plaintiff  and  without  any 
nt-srli^t-noe  on  his  part,  escaped  from  pasture,  and  while  on  a 
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public  street  fell  into  a  large  hole  in  the  street  whereby  he  was 
killed.  That  the  defect  in  the  street  exisrbed  for  more  than  three 
weeks  prior  to  the  happening  of  the  injury;  that  the  city  had 
notice  of  the  same  for  more  than  two  weeks  but  failed  to  repair 
the  same  or  place  any  protection  around  it. 

The  defendant,  by  answer,  denied  all  negligence  on  its  part 
and  charged  contributory  negligence  upon  the  plaintiff.  The 
jury  returned  a  verdict  in  favor  of  the  defendant  upon  which 
judgment  was  entered. 

It  is  comipetent  to  prove  by  one  acquainted  with  the  habits 
anl  dispositions  of  horses  that  the  class  to  whieh  the  plaintiff's 
belonged  was  accustomedl  to  jump  over  fences  or  break  out  of 
pasture.  The  court  therefore  did  not  err  in  receiving  the  testi- 
mony of  the  witmess  Morris. 

The  three  special  dharges  given  by  the  court  at  the  request 
of  the  defendant  state  the  law  correctly  and  were  properly  given. 

The  first  special  charge  requested  by  the  plaintiff  makes  the 
question  of  notice  of  tihe  defect  to  the  city  depend  entirely  upon 
the  existence  of  the  same  for  a  period  of  three  weeks.  In  certain 
parts  of  the  city  densely  populated  and  where  streets  are  fre- 
quently used,  the  existence  of  a  defect  for  a  period  of  three 
day^  might  be  sufficient  to  dharge  the  city  with  notice  of  a  defect, 
while  on  the  other  hand,  in  another  part  of  the  city  where  the 
streets  are  seldom  used,  the  exisrtenee  of  the  defect  for  a  period 
of  thirty  days  might  not  be  sufficient  to  charge  the  city  with 
notice  of  the  same.  The  question  necessarily  depends  upon  the 
circumstances  of  each  particular  case.  In  this  ease  tlhe  defect 
exi.sted  in  that  part  of  the  street  which  was  seldom  used,  and  at 
a  point  near  the  edge  of  the  traveled  way  which,  together  with 
other  facts,  tended  to  rebut  any  presumption  arising  from  lapse 
of  time,  and  the  (question  of  notice  was  properly  left  to  the  jury. 

The  second  special  charge  leaves  out  of  consideration  entirely 
the  question  of  notice,  and  was  properly  refused. 

The  third  special  instruction,  although  providing  for  notice 
either  actual  or  constructive,  fails  to  require  that  the  notice 
be  received  in  time  to  make  the  necesisary  repair  or  otherwise 
provide  against  accident. 


648       CIRCUIT  COURT  REPORTS-NEW  SERIES. 


Kittredge  v.  City  of  Cincinnati.  [Vol.  VI.  N.  S. 


The  fourth  special  eh'arge  is  defective  in  limiting  the  kind  of 
fence  the  plaintiff  was  required  to  maintain  around  his  pasture 
to  one  reasonftbly  su£Gicient  to  restrain  stock,  such  as  that  of 
the  plaintiff.  Reasonably  or  tolerably  sufficient  is  not  the  nature 
of  care  required  but  it  is  such  »s  would  be  exercised  by  an  ordi- 
narily prudent  person  under  like  circumstances. 

The  general  charge  of  the  court  on  the  question  of  notice 
through  a  police  officer  is  miorre  fevonable  to  the  plaintiff  than 
would  now  be  sanctioned  under  the  case  of  The  City  of  Cleveland 
V.  Payne  decided  by  the  Supreme  Court  (72  Ohio  State)  since 
the  trial  of  this  case  and  reported  on  May  22d,  1905. 

The  verdict  was  not  ngain^  the  weight  of  the  evidence,  and  the 
judgment  will  be  affirmed. 

Z>.  V.  Sutphinf  for  plaintiff  in  error. 

Albert  11.  Morrill,  Assistant  City  Soliciior,  for  defendant  in 
error. 
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ABUTTING   OWNER— 

Damages  to,  from  the  laying  of 
a  spur  railroad  track  in  street; 
where  remote  and  general,  and 
there  Is  no  direct  invasion  of 
property  rights,  the  laying  of  such 
a  track  is  not  a  t iking  of  prop- 
erty within  the  meaning  of  the 
constitutional  inhibition.     527. 

An  owner  of  land  abutting  on 
a  highway,  the  course  of  which 
it  is  proposed  to  change  in  order 
to  avoid  a  dangerous  railway 
crossing,  may  enjoin  such  change, 
where  the  injury  which  he  will 
thereby  suffer  is  different  from  or 
in  excess  of  that  which  is  suffered 
by  the  general  public    180. 

ACTION— 

On  a  note  to  be  paid  in  labor 
not  prematurely  brought,  when. 
593. 

Cause  of,  sufficiently  stated  by 
the  allegations  that  the  plaintiff, 
a  brakeman,  went  between  two 
cars  with  the  knowledge  and  by 
order  of  ihe  conductor,  and  while 
80  situated  the  conductor  sig- 
nalled to  back  the  train,  thereby 
directly  causing  the  injuries  com- 
plained of.    353. 

An  action  will  lie  on  a  contract, 
where  the  plaintiff  has  mani- 
fested an  Intention  to  fully  per- 
form, but  the  defendant,  by  con- 
duct or  otherwise,  has  waived  a 
strict   performance.      618. 

It  is  still  the  law  in  Ohio  that 
a  suit  on  a  promissory  note  must 
be  brought  by  the  real  party  in 
interest     225. 

A  written  requisition  may  be 
filed  with  an  executor  by  an 
"heir"  to  disallow  and  reject  any 
claim  presented  for  allowanca 
105. 


ADMINISTRATOR— 

See  Distribution. 

Or  executor  not  necessarily  a 
party  to  a  contest  of  the  wilL  166. 

Acquiescence  of  a  beneficiary 
in  the  wrongful  application  of  a 
trust  fund  releases  the  adminis- 
trator and  his  sureties  from  the 
liability  to  the  beneficiary.  359. 

Assumes  the  risks  of  the  pro- 
C2eds  realized  from  a  sale  of 
mortgaged  property  to  pay  debts 
being  insufficient  to  satisfy  the 
mortgage  and  also  pay  the  gen- 
eral expenses  of  administration, 
attorney's  fees,  and  cost  -of  ad- 
ministrator's bond;  these  items 
of  cost  and  expenses  are  not  prior 
to  the  claim  of  the  mortgagee, 
nor  can  they  be  allowed  as  ex- 
traordinary expenses  under  Sec- 
tion 6188.     338. 

AGENCY— 

The  rendering  of  an  account  to 
an  agent  for  rent  due,  or  the 
charging  of  the  account  against 
the  agent,  does  not  amount  to  an 
election  by  the  landlord  to  hold 
the  agent  rather  than  the  prin- 
cipal.    15. 

The  appropriation,  otherwise 
than  by  attachment  or  execution, 
of  furniture  or  other  property 
found  on  demised  premises,  does 
not  amount  to  an  election  by  the 
landlord  to  hold  the  agent  rather 
than  the  principal  for  the  bal- 
ance of  the  unpaid  rent.    15. 

Promise  of  agent  of  fire  insur- 
ance company  to  make  entries 
consenting  to  removal  of  goods 
without  avail  to  the  insured 
where  the  entries  were  not  in 
fact  made.     1. 

Liability  of  principal  to  agent 
for  a  commission  for  "finding"  a 
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purchaser  of  land  who  subse- 
quently took  part  of  the  tract 
264. 

Of  the  driver  of  a  team  from 
which  plaintiff  suffered  an  injury 
is  established  by  the  admission 
of  ownership  of  the  teem.    300. 

A  contract  for  the  sale  of  real 
estate,  executed  by  an  agent  in 
his  own  name  and  without  dis- 
closing uis  agency,  may  be  en- 
forced by  the  principal.    609. 

Value  of  services  in  effecting 
a  lease;  time  consumed  only  one 
clement  to  be  considered;  opin- 
ion of  plaintiff  m  suit  to  recover 
for  such  services  competent;  all 
testimony  as  to  the  extent  and 
amount  of  the  service  rendered 
is  evidence  as  to  value  of  serv- 
ices.    606. 

AMENDMENTS— 

An  amendment  to  a  petition, 
filed  for  the  purpose  of  correcting 
the  description  of  the  defendant 
corporation,  does  not  state  a  new 
cause  of  action,  and  is  permis- 
sible under  Section  5114.     629. 

ANIMALS— 

The  measure  of  care  required 
in  maintaining  a  fence  around  a 
pasture  to  restrain  stock  is  that 
c.'hich  an  ordinarily  prudent  man 
would  exercise  under  like  cir- 
cumstances.    646. 

APPEAL— 

On  motion  to  dissolve  attach- 
ment; Section  6494  not  void  be- 
cause it  gives  a  right  of  appeal 
to  the  defendant  which  is  not 
given  to  plaintiff.     65. 

An  appeal  carries  up  all  ques- 
tions on  the  pleadings.     169. 

A  motion  to  strike  a  supple- 
montal  petition  from  the  files  is 
carried  up  on  appeal,  and  may 
be  determined  in  the  appellate 
eourt  in  the  same  manner  as  in 
the  court  having  original  juris- 
oiction.     1G9. 

APPEARANCE— 

The  filing  of  a  motion  to  dis- 
charge   an    attachment   does   not 


constitute  an  appearance,  when. 
513. 

ARBITRATION— 

A  contract  between  railroad 
companies  is  enforceable  in  a 
court  of  justice,  notwithstanding 
a  provision  that  disputes  arising 
under  the  contract  shall  be  sub- 
mitted to  arbitration.     537. 

ASSESSMENTS— 

Estoppel  arises  against  a  gran- 
tee resisting  a  street  assessment, 
when.    99. 

Volunteer  payment  of  a  valid 
assessment  by  a  life  tenant;  life 
tenant  subrogated  to  the  lien 
thereof,  when.     249. 

Recovery  of  amount  paid  by 
one  subrogated  to  the  lien  of,  con- 
trolled by  the  ten  year  limita- 
tion prescribed  by  Section  4985. 
249. 

Abutting  owner  not  estopped 
from  challenging  the  legality  of 
a  street  improvement  assessment 
by  the  fact  that  he  asked  for  the 
improvement  and  that  it  be  made 
ty  a  certain  contractor.     401. 

For  sewer;  availability  of 
sewer  to  abutting  owner;  may 
contest  validity  of  assessment  on 
the  ground  of  lack  of  benefits,* 
notwithstanding  he  petitioned  for 
the  improvement  and  stood  by 
without  protest  while  it  was  be- 
ing built;  local  drainage  in  order 
to  exempt  from  assessment  must 
include  permanency  of  structure 
and  control  thereof.     450. 

For  a  street  improvement  where 
the  proceedings  relating  thereto 
were  under  a  statute  partly  un- 
constitutional; such  an  assess- 
ment can  not  be  enjoined,  when. 
433. 

Basis  for  determining  benefits 
where  the  property  had  been  de- 
preciated by  the  act  of  the  city. 
559. 

ASSIGNMENT— 

Of  part  of  a  contract;  rights 
under  the  parts  assigned  can  not 
be   enforced    independent  of  the 


INDEX. 


651 


principal  contract,  unless;  rem- 
edy for  breach;  injunction  does 
not  lie.    431. 

There  can  be  no  recovery  in 
law  on  an  assignment  of  wages 
due  and  to  become  due.  where 
'there  is  no  proof  that  the  debtor 
assented  to  the  assignment,  and 
the  amount  due  exceeds  the 
amount  assigned.     429. 

Of  contract;  the  new  agreo- 
ment  between  the  parties.    629. 

Of  wages  to  be  earned  under 
an  existing  employment,  made  in 
good  faith  and  for  a  valuable  con- 
sideration, is  valid  where  there 
is  a  reasonable  expectation  that 
the  wages  covered  by  the  con- 
tract will  be  earned;  against 
such  an  assignment  a  claim  for 
homestead  exemption  can  not 
prevail.     137. 

attachment- 
No  presumption  that  a  sewer 
assessment  is  inequitable,  when; 
allegation  that  the  assessment  ex- 
ceeds the  twenty-five  per  cent, 
limitation  not  material,  when. 
57. 

Motion  for  a  new  trial  does 
not,  after  a  ruling  on  a  motion  to 
dissolve  the  attachment,  extend 
the  time  for  filing  a  bill  of  ex- 
ceptions; appeal  of  motion  to  dis- 
solve the  attachment;  constitu- 
tionality of  Section  6494.     65. 

Statement  in  the  affidavit  that 
the  claim  is  for  rent  does  not  af- 
ford ground  for  a  presumption 
that  it  is  a  claim  for  "necessa- 
ries."   73. 

The  provision  of  Section  6494, 
authorizing  an  appeal  by  the  de- 
fendant in  a  case  where  a  motion 
to  dissolve  is  overruled  by  the 
Justice  of  the  peace,  not  unconsti- 
tutional because  no  surh  privilege 
is  allowed  the  plaintiff.     73. 

Does  not  lie  against  property 
belonging  to  a  partnership  which 
has  been  conveyed  by  a  bill  of 
sale  executed  by  one  of  the  part- 
ners only.     468. 

The  grounds  for  a  dissolution' 


of  the  attachment  must  be  speci* 
fied  in  the  motion  to  dissolve.  73. 

It  is  immaterial  that  the  af- 
fidavit does  not  disclose  which 
of  two  defendants  is  about  to  con- 
vert his  property  or  a  part  there- 
of into  money  for  the  purpose  of 
placing  it  beyond  the  reach  of  his 
creditors     73. 

Failure  oi  a  constable  to  keep 
a  watchman  in  charge  of  property 
attached,  or  to  prevent  the  de- 
fendants from  resuming  posses- 
sion and  control  of  it,  is  not  of 
iiself  sufficient  to  render  the  levy 
void,  but  such  circumstance 
should  be  submitted  to  the  Jury 
with  all  the  other  facts  of  the 
case  for  determination  as  to 
whether  the  levy  has  been  al- 
lowed to  become  void.     468. 

A  motion  to  discharge  on  the 
ground  that  the  facts  stated  in 
the  affidavits  are  false  does  n'^* 
confer  Jurisdiction,  and  a  dismis- 
sal of  the  suit  as  well  as  of  the 
attachment  may  be  properly  en- 
tered.    613. 

ATTORNEY  AND  CLIENT— 

Pees  of  the  attorney  of  an  ad- 
ministrator in  a  suit  to  sell  prop- 
erty to  pay  debts  are  not  prior  to 
a  mortgage  lien,  nor  payable  as 
extraordinary  expenses.     338. 

A  communication  by  client  to 
attorney  is  a'lmisslble  as  evi- 
dence, unless  it  is  such  a  char- 
acter that  it  would  not  nave  been 
made  except  for  that  relation.   15 

The  act  providing  for  tiie  tax- 
ing of  fees  of  attorney  of  land 
owner,  in  a  condemnation  pro- 
ceeding abandoned  after  verdict, 
is  constitutional;  evidence  as  to 
tne  character  of  such  services 
may  be  heard.     206. 

Conduct  of,  before  a  Jury  does 
not  constitute  prejudicial  error, 
wh«»n  it  appears  that  what  he 
said,  taken  in  connection  with 
the  remarks  of  the  court  in  the 
presence  of  the  Jury,  was  calcu- 
lated to  prejudice  the  Jury 
against  him  rather  than  otiier- 
wise.    121. 
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It  is  the  professional  duty  of 
counsel  to  assist  the  court  in  pre- 
serving the  nisi  prius  trial  from 
error.     189. 

BANKS  AND  BANKING— 

Funds  deposited  in  an  insolr- 
ent  bank,  the  insolvency  of  which 
is  Ivnown  to  the  management,  can 
be  charged  against  the  funds  in 
the  hands  of  the  receiver,  when. 
289. 

BANKRUPTCY— 

The  surety  of  a  bonded  deposi- 
tory of  the  assets  of  a  bankrupt 
is  without  priority.    374. 

BENEFICIAL  ASSOCIATIONS— 
See  Mutual  Benefit  Societies. 

BENEFITS— 

In  fixing  benefits  arising  from 
improvement  of  a  street,  greater 
weight  should  be  given  to  the 
testimony  of  experts  than  to  that 
of  resident  property  owners  who 
have  established  permanent 
homes  and  give  little  attention 
to  changes  in  market  value.    99. 

There  can  be  no  doubt  that  the 
improvement  of  a  street  with  the 
Hallwood.  block  confers  a  special 
benefit     401. 

Where  property  has  been  de- 
preciated by  the  city's  act,  bene- 
fits from  a  subsequent  improve- 
ment should  not  be  based  upon 
the  depreciated  value.     559. 

BENEFICIARIES— 

Under  a  mutual  benefit  society 
policy.     473. 

BIDS  AND  BIDDING— 

Where  bids  received  for  public 
work  in  response  to  an  advertise- 
vnc^nt  are  ignored,  and  the  con- 
tract is  awarded  under  a  bid 
based  upon  conditions  not  con- 
tained in  the  oricjinal  specifica- 
tions, and  received  subsequent  to 
the  time  designated  in  the  adver- 
tiserr'^nt,  the  award  is  wholly 
unauthorized  and  may  be  en- 
joined.    345. 

In  the  letting  of  contracts  for 
work  on  the  canals,  there  is  a  dis- 


cretion which  is  not  allowed  un- 
der the  public  buildings  code.  561. 
Injunction  does  not  lie  upon 
the  petition  of  the  lowest  bidder, 
where  the  contract  has  been 
awarded  to  another  than  the 
lowest  bidder,  unless.     661. 

BILL  OF  EXCEPTIONS— 

Time  for  filing,  in  an  attach- 
ment suit  is  not  extended  by  the 
filing  of  a  motion  for  a  new 
trial  after  a  ruling  on  the  motion 
to  dissolve  the  attachment     65. 

In  the  absence  of  a,  containing 
the  evidence  offered  on  motion  to 
quash  service  of  summons,  a  re- 
viewing court  will  presume  that 
the  court  below  found  from  the 
evidence  every  fact  in  issue  nec- 
essary to  sustain  its  action  in 
overruling  the  motion.     629. 

A  bill  of  exceptions  is  not  ren- 
dered invalid  by  reason  of  the 
failure  of  the  trial  judge  to  cer- 
tify that  it  was  "settled,"  where 
there  was  no  controversy  over 
the  bill,  but  it  was  allowed  as 
presented.     468. 

Shows  on  its  face  that  it  does 
not  contain  all  the  evidence, 
when  it  appears  therefrom  that 
there  were  demonstrations  with 
machine  models  at  the  trial  be- 
low, and  there  is  nothing  in  the 
bill  to  show  where  the  witness 
or  his  counsel  stood  with  refer- 
ence to  the  models,  or  to  what 
they  pointed  with  their  hands, 
but  merely  the  word  "indicat- 
ing" in  parentheses;  such  a  de- 
ficiency precludes  a  reviewing 
court  from  considering  the  weight 
of  the  evidence.    556. 

BILLS,  CHECKS  AND  DRAFTS— 
A  draft  upon  a  bank  payable 
upon  demand  is  indistinguish- 
able from  a  check,  and  either 
draft  or  check,  considered  alone, 
imports  a  representation  that  the 
drawer  has  funds  to  meet  it   393. 

BILL  OF  SALE— 

Executed  by  one  partner  only, 
but  covering  partnership  prop- 
erty, conveys  a  good  title  as 
ap^ainst  subsequent  attaching 
creditors.     468. 
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BLOODHOUNDS— 

Evidence  as  to  bloodhounds 
trailing  one  charged  with  crime 
is  competent,  when;  character  of 
such  evidence;  how  to  be  con- 
sidered by  the  jury.     515. 

BOARD  OF  PUBLIC  SERVICE— 
Discretion    of,    in    designating 
the  kind  of  material  to  be  used 
In  a  street  Improvement     381. 

BONDS,  SURETY— 

See  Sureties. 
BRIDGE— 

Driving  over,  may  be  regulated 
within  municipal  limits  by  ordi- 
nance.    403. 

Land  owned  by  the  city  and 
used  for  the  support  of  a  bridge, 
and  not  used  or  adapted  to* use 
as  a  public  street,  may  be  leased 
by  the  city  for  any  purpose  not 
Inconsistent  with  its  use  for  sup- 
port of  the  bridge.    501. 

BUILDING— 

A  high  board  fence  is  a  ''build- 
ing" within  the  meaning  of  a 
covenant  in  a  deed  against  ob- 
structing the  view  by  erection  of 
buildings.     524. 

BUILDING    ASSOCIATIONS— 

See  Savings  and  Loan  Associa- 
tions. 

BUILDING   RESTRICTIONS— 

Ordinary  building  restrictions, 
applicable  to  all  the  property  in 
the  neighborhood  and  of  which 
the  purchaser  has  knowledge, 
can  not  be  classed  as  an  incum- 
brance, unless  they  affect  the 
marketable  quality  of  the  title; 
the  presumption  is  that  they  are 
a  benefit  rather  than  a  detriment 
to  the  property.     G09. 

BURDEN  OP  proof- 
Is  on  the  proponents  to  satisfy 
the  court  that  a  "lost"  will  was 
in  existence  and  unrevoked  at 
the  time  of  the  death  of  the  tes- 
tator.    269. 

An  error  as  to,  will  not  be  con- 
sidered on  review,  unless  it  ap- 
pear that  the  party  objecting  was 
4)rejudiced  thereby.     593. 


BURNS  LAW— 

Section  45a  of  the  Municipal 
Code,  relating  to  the  require- 
ment that  the  funds  for  an  im- 
provement be  in  the  city  treas- 
ury before  the  work  is  underta- 
ken, is  fairly  open  to  two  con- 
structions; where  the  auditor 
certifies,  upon  the  advice  of  the 
city  solicitor  given  in  good  faith, 
that  the  money  is  in  the  treas- 
ury, the  contract  can  not  be  in- 
validated on  the  ground  of  fraud 
in  that  the  bonds  which  had  been 
authorized  had  not  yet  been  sold. 
381. 

CANALS— 

There  is  a  discretion  allowed 
in  the  award  of  contracts  for 
work  on,  which  is  not  allowed 
under  the  public  buildings  code. 
561. 

CARRIERS— 

See  Railways. 

Reasonable  demurrage  may  be 
charged  by  a  railway  company 
for  the  detention  of  cars;  car- 
rier may  refuse  to  deliver  cars 
on  siding  until  demurrage  in  ar- 
rears has  been  paid;  what  con- 
stitutes a  defense  in  law  to  a  suit 
to  compel  a  common  carrier  to 
deliver  cars  on  private  siding  of 
consignee.    505. 

CATTLE   GUARDS— 

In  order  to  complete  the  ex- 
ception written  by  the  Supreme 
Court  into  the  statute  requiring 
cattle  guards,  it  is  necessary  that 
there  be  present  the  three  ele- 
ments, necessity  of  the  public, 
necessity  of  the  railroad  com- 
pany, and  necessity  of  the  em- 
ployes that  such  guards  be 
omitted.     348. 

CHARGE  OF  COURT— 

As  to  elements  of  damage  in  a 
suit  for  appropriation  of  property 
for  railway  purposes.    281. 

The  repetition  in  the  general 
charge  of  a  special  charge  prop- 
erly given,  either  before  or  after 
argument,  is  not  necessarily  er- 
roneous.   15. 

Not  error  in  a  suit  to  contest  a 
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will  to  give  special  charge  to  the 
effect  that  the  testatrix's  belief 
in  spiritualism  does  not  afford 
ground  for  setting  the  will  aside, 
wnere  the  charge  as  requested 
does  not  set  forth  all  the  facts 
brought  out  at  the  trial  concern- 
ing the  testatrix's  belief  and  prac- 
tice of  spiritualism.    110. 

Error  in  a  charge  of  the  court 
in  a  will  contest  not  ground  for 
reversal  where  it  clearly  appears 
that  the  will  was  a  forgery.    156. 

It  is  error  in  a  negligence  case  . 
to  say  that  the  defendant  must 
"satisfy-  the  jury  as  to  the  claim 
of  contributory  negligence;  or  to 
say  that  the  defendant  was 
bound  to  use  such  guards  or 
warnings  as  would  "prevent  an 
accident"  to  a  person  using  ordi- 
nary  care.     221. 

It  is  vicious,  if  not  erroneous, 
to  warn  a  jury  that  their  special 
findings  must  consist  with  their 
general  verdict     221. 

Failure  to  charge  upon  a  point 
not  requested  is  not  error.     515. 

The  only  question  for  the  jury 
with  reference  to  an  electric  gong 
at  a  railway  crossing  which  failed 
to  ring  is,  whether  the  defendant 
company  had  exercised  ordinary 
care  under  all  the  circumstances 
to  prevent  the  accident     221. 

In  a  suit  on  account  of  Inju- 
ries to  a  boy  eleven  years  of  age 
from  being  struck  by  a  car,  it  is 
error  to  charge  that  in  the  ab- 
sence of  greater  intelligence  and 
capacity  than  is  common  to  boys 
of  his  age,  the  law  presumes 
that  he  is  incapable  of  being 
charged  ^'ith  contributory  negli- 
gence.    223. 

A  charge  is  improper  when  it 
mistakes  the  pleadings;  or  when 
it  refers  to  the  rule  of  care  re- 
quired of  an  ordinary  person, 
without  referring  to  the  infancy 
of  the  plaintiff;  or  when  it  states 
that  contributory  negligence 
ceases  to  be  a  defense  only  in 
case  the  defendant  could  have 
avoided  the  injury  by  the  exer- 
cise of  ordinary  care,  without  add- 
ing "after  the  negligence  of  the 


plaintiff  had  intervened";  oi 
where  it  implies,  in  a  case  of  an 
injury  to  a  pedestrian  by  a  street 
car,  that  the  car  should  at  least 
come  up  to  the  standard  of  those 
in  common  use.    361. 

In  giving  or  refusing  special 
instructions,  it  should  be  done 
without  qualification  or  com- 
ment    361. 

Where  damages  were  sought 
from  the  operation  of  a  railroad 
in  the  street     377. 

As  to  proximate  cause.    385. 

Permitting  the  Jury  to  exercise 
their  common  knowledge  as  to 
the  proper  earnings  of  a  work- 
Ingman.     385. 

As  to  the  care  required  of  an 
interurban  railway  company  to 
avoid  the  use  of  cracked  or  im- 
perfect wheels.     385. 

Whereby  the  admission  of  tes- 
timony that  the  plaintiff,  who 
was  suing  for  an  injury,  had  a 
family,  was  rendered  unpreju- 
dicial.     385. 

It  is  error  to  refuse  to  charge, 
when  requested  to  do  so,  that  a 
prima  facie  case  of  negligence 
arises  against  an  electric  light- 
ing company  sending  a  current 
into  a  building  for  lighting  pur- 
poses, when  a  current  of  seven 
to  ten  times  the  required  voltage 
IS  allowed  to  flow  over  the  wires, 
causing  the  death  of  one  hand- 
ling a  la^.D  in  the  course  of  his 
duties.     40G. 

Where  the  insulation  on  an 
electric  light  wire  is  sufRrient  to 
prevent  accident  when  a  current 
of  the  required  voltage  is  flow- 
ing over  the  wire,  it  is  error  to 
charge  that  a  verdict  should  be 
returned  in  favor  of  the  electric 
company,  should  the  Jury  find 
that  had  the  wire  been  perfectly 
insulated  the  accident  would  not 
have  occurred.     406. 

A  sneoial  charge,  to  the  effect 
that  the  jury  were  not  to  con- 
sider the  statenr^Pt  of  plaintiff's 
claim  in  his  p^^tition  as  evidence 
In  the  case,  might  well  be  given, 
'^iit  its  omission  did  not  prejudice 
the  defendant  in  this  case.    60d» 
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'  Where  an  issue  Is  overlooked 
during  the  delivery  of  the  charge 
just  before  the  noon  adjourn- 
ment, it  is  not  giving  special 
prominence  to  that  issue  to  give 
an  instruction  upon  it  upon  the 
reconvening  of  court,  without  re- 
peating the  whole  charge.  593. 
As  to  the  meaning  given  to  the 
word  "simultaneously,"  where 
used  with  reference  to  a  new 
agreement  pertaining  to  an  as- 
signment of  a  contract    629. 

CHARITIES— 

It  is  within  the  legislative 
power  of  the  state  to  make  pro- 
vision for  the  aid  of  any  legiti- 
mate class,  recognized  as  such 
either  by  the  Constitution  of  the 
state,  or  by  a  sense  of  justice 
and  the  common  reason  of  the 
people  of  the  state.    417. 

CHARTER— 

Mere  intention  of  a  railroad 
company  to  violate  its  public  du- 
ties is  not  grouad  for  forfeiting 
its  charter.    537. 

CITY  AUDITOR— 

Certificate  of,  that  the  money 
is  in  the  treasury  for  a  public 
improvement,  whereas  the  bonds 
have  been  authorized  but  not  yet 
sold,  is  not  ground  for  invalid- 
ating a  contract  for  the  work, 
when.    381. 

CITl  BOARDS  OP  EQUALIZA- 
TION— 
The  conflict  beltween  Section 
2805  and  the  act  of  May  10,  1902, 
terminates  all  the  powers  of  city 
boards  of  equalization  appointed 
under  the  prior  section.     511. 

CONFESSION  OF  CRIME— 

A  confession  of  embezzlement, 
which  Is  so  lacking  as  to  time  or 
amount  as  to  render  It  Impos- 
81  Die  to  determine  whether  ref- 
ence  Is  made  to  sums  received  be- 
fore or  after  a  change  in  the 
statute  covern^  the  crime,  Is  In- 
competent   53. 

CONFLICT  OF  LAWS— 

The  conflict  between  Section 
2805  and  the  act  of  May  10,  1902, 


terminates  all  the  powers  of  city 
boards  of  equalization  appointed 
under  the  prior  section.    511. 
CONSTITUTIONAL    LAW— 

Section  5182,  providing  for  the 
payment  of  the  fees  and  mileage 
of  grand  and  potit  jurors  out  of 
the  county  treasury  is  a  consit- 
tutlonal  provision  as  applied  to 
both  criminal  and  civil  cases. 
621. 

Section  6494,  relating  to  ap- 
peal of  motion  to  dissolve  attach- 
ment, is  not  unconstitutional  be- 
cause it  gives  to  defendant  rights 
which  are  not  given  to  plaintiff. 
65. 

Same  section  held  constitution- 
al on  same.    73. 

The  Fourteenth  Amendment  of 
the  Constitution  of  tne  United 
States  is  contravened  by  an  or<: 
dinance  relating  to  (he  removal' 
of  garbage  through  the  streets 
and  imposing  the  restrictions 
contained  in  the  ordinance  in 
question.    65. 

The  act  of  April  29.  1902,  fix- 
ing the  liability  of  stocivaolders, 
in  so  far  as  it  amends  and  re- 
peals orisrlnal  Section  3258,  is  un- 
constitutional.    89. 

Sections  6434  and  6435,  relat- 
ing to  the  allowance  of  attorneys' 
tees  and  expenses  to  tne  property 
owner  in  condemnation  proceed- 
ing abandoned  after  veraict  is 
constitutional.     206. 

A  corporation  availing  itself 
ot  the  special  privileges  con- 
ferred by  tne  law  of  eminent  do- 
main is  estopped  from  question- 
ing the  constitutionality  of  such 
parts  of  the  law  as  impose  spec- 
ial burdens  upon  It.     206. 

The  act  of  April  23.  1902  (95 
O.  L.,  259),  providing  for  the  de- 
taching ot  unplatted  farm  lands 
from  cities  and  Incorporated  vll- 
lassos  and  for  attaching  such 
lands  to  adjacent  townships  is 
not  in  conflict  with  any  consti- 
tutional provision.     197. 

An  act  making  provision  for 
assistance  to  worthy  blind  per- 
sons  is  not  in  violation  of  the 
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provision  of  the  Federal  Consti- 
tution against  the  taking  of  pri- 
vate property  by  taxation  for  pri- 
vate purposes.     417. 

It  is  within  the  general  legis- 
lauve  power  of  the  state  to  make 
provision  for  any  legitimate 
class,  recognized  as  such  either 
by  the  Constitution  itself,  or  by 
a  sense  of  Justice  and  the  com- 
mon reason  of  the  people  of  the 
state..   417. 

Effect  of  proceedings  for  a 
street  improvement  under  a  stat- 
ute partly  unconstitutional.    433. 

CONTEMPT— 

A  witness  called  to  give  a  dep- 
osition before  a  notary  public  is 
guilty  of  contempt  if  he  refuses 
to  respond  to  questions  asked  or 
to  produce  books  and  papers  or- 
dered»  unless  by  so  doing  he 
would  be  injured  in  his  business 
or  personally,  or  the  books  and 
papers  called  for  were  prepared 
exclusively*  for  purposes  of  de- 
fense in  an  action  by  the  party 
for  whose  benefit  the  deposition 
is  being  taken.  590. 
CONTRACT— 

Measure  of  damages  for  breach 
of,  for  future  delivery  of  manu- 
factured articles,  where  the  time 
for  performance  of  the  contract 
has  expired,  is  the  difference  be- 
tween the  contract  price  and  the 
market  price;  or  if  there  be  no 
market  price,  the  difference  be- 
tween the  contract  price  and  that 
for  which  the  plaintiff  by  the  ex- 
ercise of  diligence  could  obtain 
the  goods  at  the  times  and  in  the 
<iuantities  needed,  within  the 
limits  of  the  contract.     629. 

Assignment  of;  the  new  and 
"simultaneous"  agreement  neces- 
sary to  render  the  assignment 
valid.     629. 

Execution  of,  Interfered  with 
by  strike.     629. 

To  pay  unearned  wages  l8 
valid.    132. 

For  payment  of  a  commission 
f^r  finding  a  purchaser  of  land, 
^here  vendor  retains  the  right  to 
conauct   the    negotiations;    nego- 


tiations suspended,  and  afterwaiV 
resumed  and  part  of  the  land 
sold  to  the  same  party.    264. 

A  contract  between  railroad 
companies  is  enforceable  in  a 
court  of  Justice,  notwithstanding 
a  provision  that  disputes  arising 
under  the  contract  shall  be  set- 
tled by  arbitration.    537. 

Mandamus  will  not  lie  to  com- 
pel the  award  of  a  contract  to 
the  lowest  responsible  bidder, 
when.    345. 

For  public  work  Is  wholly  il- 
legal when  awarded  upon  a  bid 
based  u])on  conditions  not  con- 
tained in  the  original  specifica- 
tions, and  received  after  the  time 
designated  for  bids  in  the  adver- 
tisement.   345. 

Divisibility  of;  assignment  of 
part  of;  rights  under,  can  not  be 
enforced  independent  of  the  prin- 
cipal contract,  unless;  injunction 
does  not  lie  to  enforce  such 
rights.    431. 

Pleading  and  special  verdict 
under  an  implied  contract  to  pay 
for  services  rendered.    215. 

Avoidance  by  an  infant  of  a 
contract  of  employment  for  a 
given  time  is  not  a  bar  against 
recovery  on  a  qiuintum  meruit 
for  the  services  rendered.    218. 

Of  employment  will  not  be  en- 
forced by  a  court  of  e-iuity  where 
harsh  and  unconscionable.    245. 

An  agreement  to  convey  real 
estate  by  a  "good  and  sufficient, 
full  and  covenant  warranty 
deed,"  is  satisfied  by  the  tender 
of  a  good  marketable  title  with 
warranty.    609. 

Recovery  may  be  had  for  the 
substantial  performance  of  an 
entire  and  subsisting  contract, 
where  the  plaintiff  manifested  an 
intention  to  fully  perform,  but 
the  defendant,  by  his  conduct  or 
otherwise,  waived  a  strict  per- 
formance.   618. 

A  written  contract  for  the  sale 
of  real  estate  satisfies  the  statute 
of  frauds,  where  signed  by  an 
agent  in  his  own  name  and  with- 
out disclosing  his  agency  or  the 
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name  of  his  principal;  such  a 
contract  may  be  enforced  by  the 
principal.     609. 

A  contract  required  by  the  stat- 
ute of  frauds  to  be  in  writing  is 
binding  if  signed  by  one  of  the 
parties  and  accepted  by  the  other. 
COD. 

Ultra  vires  feature  of;  between 
railroads  whose  tracks  are  par- 
allel for  fifteen  miles;  agreement 
to  arbitrate  differences  arising 
'  under,  does  not  oust  the  courts  of 
Jurisdiction.     537. 

Between  railroad  companies 
for  the  use  of  tracks  construed 
as  a  permanent  license.    537. 

For  public  work,  where  the 
award  has  been  made  to  another 
than  the  lowest  bidder;  injunc- 
tion against  the  carrying  out  of, 
does  not  lie  upon  the  suit  of  the 
lowest  bidder,   unless.    561. 

In  the  letting  of  contracts  for 
work  on  the  canals,  there  is  a 
discretion  which  is  not  allowed 
under  the  public  buildings  code. 
561. 

To  pay  a  note  in  labor;  maker 
of  the  note  discharged  for  caus>e; 
payee  thereby  released  from  tne 
obligation  to  receive  payment  in 
serTices.    598. 

The  certificate,  constitution, 
rules,  regulations  and  by-laws  of 
a  beneficial  association  coustitute 
the  contract  between  the  associa- 
tion and  Its  members.    587. 

CONTRACTOR— 

Liability  as  between  principal 
and  intervening  contractor  for 
an  injury  to  an  employe;  evi- 
dence against  the  principal  com- 
petent, when.  121. 
CORPORATIONS— 

The  act  of  April  29,  1902,  fix- 
ing the  liability  of  stockholders 
is  unconstitutional  in  so  far  as 
it  amends  or  repeals  original 
Section   3258.     89. 

Use  of  a  second  corporation  as 
a  subterfuge;  corporation  ex- 
ecuting contract  a  mere  tool  of 
another  company,  which  was  the 
principal  contractor;    liability  as 


between  prlnciiJal  and  interven- 
ing contracting  corporation  for 
injury  to  an  employe.    121. 

Section  3258,  as  amended  April 
29,  1902,  restricts  the  liability  of 
a  stockholder  to  debts  incurred 
while  the  stock  was  held  by  him 
and  which  were  enforceable  when 
due.    169. 

Failure  of,  to  make  a  defense 
held  not  to  have  been  in  this  case 
in  fraud  of  a  stockholder  who  had 
no  notice  of  the  bringing  of  the 
suit    176. 

Articles  of  Incorporation  for 
railway  company;  designation  of 
route.    281. 

'  Sale  of  stock  of,  at  less  than 
par  permissible,  when;  privilege 
not  available  to  promoters  of  new 
enterprises  nor  to  give  special 
terms  to  those  in  control.    305. 

A  subscriber  for  stock  \n  a 
savings  and  loan  association  Is 
by  the  act  of  subscribing  estopped 
from  defending  in  a  suit  for  col- 
lection of  the  subscription,  by 
showing  that  the  company  began 
to  do  business  before  its  entire 
capital  stock  was  subscribed  and 
one-half  of  each  subscription  paid 
in,  or  because  of  a  failure  to  give 
notice  of  meeting  for  election  of 
directors.    329. 

A  general  denial  does  not  put 
in  issue  the  incorporation  of  the 
plftintiff  company,  and  the  fact  of 
incorporation  need  not  be  estab- 
lished by  proof  under  such  a 
pleading;  the  issue  can  only  be 
raised  by  a  special  pleading.   593. 

De  jure  and  de  facto;  effect  of 
entering  into  an  ultra  vires  con- 
tract; mere  intention  to  violate 
public  duties  not  ground  for  for- 
feiture of  charter.    537. 

COSTS— 

The  fees  and  mileage  of  both 
grand  and  petit  jurors  may  prop- 
erly be  paid  out  of  the  county 
treasury.    621. 

Attorneys'  fees,  general  costs 
of  administration,  and  premiums 
due  a  surety  company  on  the  ad- 
ministrator's   bond,    are    not    1|»' ' 
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eluded  in  the  coets  and  expenses 
of  a  sale  of  property  to  pay  debts 
under  Section  6165,  and  can  not 
be  allowed  .prior  to  the  claim  of 
a  mortgagee;  nor  can  these  items 
be  allowed  as  extraordinary  ex- 
penses under  Section  6188;  the 
administrator  assumes  the  risk 
of  the  fund  realized  being  insuf- 
ncient  to  pay  the  mortgage  lien 
and  these  items  of  expense  in 
addition.     338. 

COUNCIL— 

See  Municipal  Corporations. 

Powers  of,  witn  reference  to 
tne  regulation  of  travel  over 
bridges  within  municipal  limits. 
403. 

A  court  has  jurisdiction  to  de- 
termine the  qualifications  of  one 
who  has  been  elected  a  member 
of  council.    33. 

Discretion  of,  with  reference  to 
the  reasonableness  of  a  grade  can 
not  be  interfered  with,  unless. 
167. 

COUNTY  COMMISSIONERS— 

Powers  of,  with  reference  to 
changing  the  course  of  highways 
for  the  purpose  of  eliminating 
dangerous  railway  crossings.  180. 
Powers  of,  with  reference  to 
the  elimination  of  dangerous  rail- 
way crossings  over  highways  at 
grade  is  limited  to  existing  cross- 
ings.    180. 

COURTS— 

The  probate  court  has  exclusive 
Jurisdiction  over  tne  application 
tor  first  year's  allowance  to 
widow.     19. 

Have  jurisdiction  to  determine 
the  constitutional  qualifications 
of  jne  who  have  been  elected  to 
the  office  of  councilman.    33. 

The  equity  powers  of  a  court 
snouid  be  slow  to  move  where  the 
issue  relates  to  the  amount  of 
work  to  be  done  or  assessment  to 
be  levied  for  cleaning  out  and 
keeping  in  repair  a  public  ditch 
or  drain.     278. 

Legislative  power  is  not  con- 
ferred on  the  judiciary  by  the 
act  of  April  23,  1902  (96  0.  U, 


259),  providing  for  detaching  un- 
platted farm  lands  from  munic- 
ipalities and  incorporated  vil- 
lages.   197. 

Courts  will  not  prescribe  rules 
for  the  government  of  state  in- 
stitutions unless  those  in  force 
are  unreasonable  or  subversive  of 
the  purposes  for  which  the  insti- 
tution was  established.     81. 

Of  review  may  determine  which 
of  two  acts  is  in  force,  where 
identical  except  as  to  penalty; 
method  of  determination.    91. 

May  hear  evidence  for  the  pur- 
pose of  fixing  attorneys'  fees  and 
expenses  to  the  land  owner  in  a 
condemnation  proceeding  aban- 
doned after  verdict.     206. 

Where  the  probate  court  has 
jurisdiction  to  determine  a  ques- 
tion of  fact,  it  has  full  power  to 
impannel  a  jury,  if  either  of  the 
parties  to  the  proceeding  is  en- 
titled to  a  jury.     206. 

Jurisdiction    of,    to    enforce    a 
contract  not  defeated  by  an  agree- 
ment between  the  parties  to  ar- 
bitrate.   537. 
COVENANTS^ 

See  Deeds. 

Where  limited  to  the  Interest 
of  the  grantor  in  the  land,  the 
grantee  takes  subject  to  incum- 
brance or  the  lien  of  unpaid 
taxes.     78. 

By  a  guardian  to  renew  a  lease 
for  a  second  term  is  in  excess  of 
the  power  granted  by  Section 
G296.     496. 

Against  obstructing  view  by 
Suipnnq :  high  board  fence  a 
"building"  within  the  meaning  of 
such  a  covenant.    524. 

An  agreement  to  convey  prop- 
erty by  "a  good  and  sufficient, 
full  and  covenant  warranty  deed," 
is  satisfied  by  the  tender  of  a 
good  marketable  title  with  war- 
ranty.   609. 

CRIMINAL  PRACTICE— 

Trial  for  embezzlement;  bill  of 
particulars;  jurymen  need  not  be 
sworn  on  their  voir  dire  until 
challenged   for   cause;    requiring 
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the  Jury  to  deliberate  for  forty- 
eight  hours  not  duress;  allowing 
jury  to  exercise  on  the  street 
when  attended  by  the  sheriff  nofr 
an  irregularity  requiring  reversal 
of  the  judgment;  embezzlement 
eompleie,  when;  change  of  stat- 
ute during  the  period  when  em- 
bezzlements of  different  amounts 
were  occurring.     53. 

Either  a  draft  or  check  upon 
a  bank  payable  upon  demand  con- 
sidered alone  imports  a  represen- 
tation that  the  drawer  has  funds 
with  which  to  meet  it.     393. 

Facts  warranting  a  finding  that 
the  evidence  disclosed  a  repre- 
sentation that  an  arrangement 
had  been  made  for  payment  of 
the  draft  subsequently  dishon- 
ored.    393. 

Confession  of  embezzlement  In- 
competent, where  it  is  impossibl'^ 
to  say  whether  the  confession  re- 
ferred to  amounts  wrongfully 
appropriated  before  or  after  a 
change  in  the  statute.    53. 

vvnere  two  facts  are  identical 
except  as  to  penalty,  a  court  of 
review  may  determine  which  is 
in  force.    91. 

Better  to  dismiss  one  found 
guilty  than  to  enforce  an  unau- 
thorized statute.    91. 

Where  the  false  pretense  com- 
mitted was  different  from  the  one 
proved,  a  judgment  of  conviction 
must  be  set  aside,  notwithstand- 
ing the  aggravated  nature  of  the 
offense  committed.     393. 

Where  it  appears  that  the  sen- 
tence imposed  is  without  author- 
ity of  law,  the  accused  will  be 
discharged,  notwithstanding  the 
time  within  which  the  sentence 
might  be  corrected  has  long 
passed.    91. 

Plea  in  bar  rendered  effective, 
how;  mere  attaching  of  the  tran- 
script to  the  plea  not  sufficient 
134. 

Weight  to  be  given  to  testimony 
as  to  good  character.     515. 

Testimony  as  to  the  trailing  of 
an  alleged  criminal  with  a  blood- 
hound is  competent,  when;   char- 


acter of  such  testimony;  how  to 
be  considered  by  the  jury.    51& 

CUSTOM— 

See  Usage. 
DAMAGE3— 

Measure  of,  on  account  of 
breach  of  contract  for  future  de- 
livery of  manufactured  articles, 
where  the  time  for  performance 
has  expired.    629. 

A  judgment  of  $9,250  in  favor 
of  a  man  thirty-flve  years  of  age, 
earning  |2,65  per  day,  and  Injured 
as  badly  as  in  this  case,  not  ex- 
cessive.   353. 

Measure  of,  from  cinders,  noise 
and  smoke  from  a  railroad  oper- 
ated in  the  street    377. 

An  award  of  $4,000,  to  a  labor- 
ing man  fifty-six  years  of  age, 
who  had  been  permanently  in- 
jured, held  not  to  indicate  pas- 
sion or  prejudice  on  the  part  c 
the  jury.     385. 

In  fixing  the  amount  of  dam- 
ages to  be  awarded  to  a  laboring 
man  on  account  of  an  Injury,  a 
jury  are  warranted  in  exercising 
their  common  knowledge  as  to 
what  a  man  similarly  employed 
is  accustomed  to  eam.    385. 

In  a  suit  for  damages  for  an 
injury  sustained,  compensation 
may  be  recovered  on  account  of 
worry  and  anxiety  regarding  the 
consequences  of  the  injury.     426. 

DEED— 

See  Covenants;  also  Building 
Restrictions. 

Containing  a  covenant  of  war- 
ranty vhich  is  limited  to  the  in- 
terest of  the  grantor  in  the  land, 
is  not  a  conveyance  free  from 
incumbrance  or  the  lien  of  un- 
paid taxes.    78. 

Trust  deed,  when  executed  to 
pay  off  incumbrances,  the  residue 
to  go  to  the  owner  who  carries 
a  policy  of  insurance  on  the  prop- 
erty containing  a  provision 
against  alienation  of  title,  ren- 
ders the  policy  void.    132. 

Covenant  against  obstruction 
of  view  by  building;  high  board 
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fence  a  "tniUding"  within  the 
meaning  of  such  a  covenant  524. 
The  tender  of  a  good  market- 
able title  satisfies  an  agreement 
to  convey  property  by  •*a  good 
and  sufficient,  full  and  coTenant 
warranty  deed."    609. 

DEMURRAGE— 

Right  of  railways  to  charge 
reasonable  demurrage  for  the  de- 
tention of  cars;  carrier  may  re- 
fuse to  deliver  cars  on  siding 
until  demurrage  in  arrears  has 
been  paiO.    505. 

A  railroad  company  has  a  com- 
mon law  lien  on  the  property  in 
a  car  for  its  demurrage  charges 
on  the  car,  and  may  enforce  its 
lien  by  refusing  to  deliver  the 
property  until  its  demurrage 
charges  are  paid.    638. 

In  order  to  enforce  a  lien  for 
demurrage,  it  Is  not  necessary  to 
aver  or  prove  a  special  contract 
with  reference  thereto.    638. 

DEPENDENTS— 

The  woman  who  had  lived  with 
the  assured  for  twelve  years  in 
the  belief  that  she  was  his  law- 
ful wife,  held  to  be  a  dependent 
and  entitled  to  the  proceeds  of  a 
policy  in  a  mutual  benefit  society, 
as  against  the  r>iaims  of  the  law- 
ful wife  and  the  heirs  of  the  as- 
sured.   473. 

DEPOSITORIES— 

The  surety  of  a  bonded  deposi- 
tory of  the  assets  of  a  bankrupt 
is  without  priority.    374. 

DEPOSITION— 

A  witness  called  to  give  his 
deposition  before  a  notary  public 
must  respond  to  questions  asked 
and  produce  books  and  papers 
called   for,  unless.     590. 

DESCRIPTION— 

The  description  of  the  place 
wher'^'  tho  accident  occurred  will 
not  1  '•  construed  as  strictly  in  a 
petition  for  recovery  for  injuries 
from  falling  on  a  defective  side- 
walk, as  the  description  in  an  in- 
dictment   641. 


DEHTIflB^ 

See  WOtoL 

To  diildren  and  grandclUldren, 
where  the  estate  proved  insuffi- 
cient to  meet  provision  for  widow 
and  pay  bequests  in  fnlL    19. 

Present  interest  of  devisee 
where  possession  is  delayed  for 
number  of  years.    185. 

Clauses  cutting  down  an  estate 
must  be  clear  and  unambiguous; 
vested  remainder.    257. 

Where  a  beneficiary  acquiesces 
in  the  wrongful  appilication  ot 
a  trust  fund,  he  releases  the  ad- 
ministrator or  tmstee  and  his 
bondsmen  from  liability  to  him 
therefor.    359. 

The  word  "^eir"  In  Section 
6\/^8  may  be  construed  to  mean 
devisee  or  legatee,  and  such  dev- 
isee may  file  a  claim  with  the 
executor  for  the  disallowance  of 
any  claim  presented  for  allow- 
ance, and  is  a  proper  party  to  an 
action  brought  upon  a  claim  re- 
jected under  such  requisition. 
105. 

DISCRETION— 

Equity  powers  of  a  court  will 
be  slow  to  move  where  the  issae 
relates  to  the  discretion  exercised 
by  the  proper  officials  as  to  the 
amount  of  work  to  be  done  and 
assessment  to  be  levied  for  clean- 
ing out  and  keeping  in  repair  a 
public  ditch  or  drain.     278. 

The  word  as  used  in  the  act 
providing  for  the  detaching  of 
unplatted  farm  lands  from  mn- 
nicipalities  relates  to  Judicial  and 
not  legislative  discretion.     197. 

DISCRIMINATION— 

The  provision  found  in  97  O. 
L.,  392.  for  aid  to  certain  worthy 
blind  persons,  la  not  such  a  dis- 
crimination among  persons  of 
that  class  as  to  render  it  nnooii> 
stitutional.    417. 

DISMISSALr- 

Where  it  appears  that  the  facts 
alleged  in  an  attachment  are  un- 
tmA   a  dismissal  of  the  suit  as 
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well  as  of  the  attachment  may 
properly  be  entered.    513. 

DISTRIBUTION— 

See  Administrator. 

In  reversing  an  order  of,  in  an 
action  by  an  administrator  to  pay 
debts,  the  appellate  court  should 
either  make  the  order  of  distri- 
bution, or  remand  the  case  to  the 
probate  court  with  specific  in- 
structions as  to  the  items  to 
-which  the  fund  should  be  applied. 
338. 

DITCHES— 

The  act  of  April  15.  1902,  re- 
lating to  cleaning  out  and  keep- 
ing in  repair  public  ditches, 
drains,  etc.,  is  constitutional. 
2*8.  (See  72  Ohio  State;  3  O.  L. 
R,  Supp.,  281.) 

A  court  will  be  slow  to  move 
where  the  issue  relates  to  the 
judgment  exercised  by  the  proper 
authorities  w^ith  reference  to  the 
amount  of  work  to  be  done  or  as- 
sessment to  be  levied  for  repair- 
ing a  public  ditch.    278. 

DOWER— 

Computation  of  dower  Interest 
of  widow  in  a  mortgaged  estate, 
where  the  proceeds  of  sale  exceed 
the  mortgages.    321. 

ELECTION  BETWEEN  RIGHTS- 
The  appropriation,  otherwise 
than  by  attachment  or  execution, 
of  furniture  or  other  property 
found  in  demised  premises,  in 
part  satisfaction  of  a  claim  for 
unpaid  rent,  does  not  amount  to 
an  election  to  hold  the  tenant 
rather  than  his  principal  for  the 
balance  of  the  claim.    15. 

The  rendering  of  an  account 
by  a  landlord  to  the  agent  of  a 
tenant,  or  the  charging  of  the 
agent  with  the  rent  upon  the 
books  of  the  landlord,  does  not 
amount  to  an  election  to  hold 
the  agent  rather  than  his  prin- 
cipal.   15. 

ELECTRICITY— 

To  cause  a  current  of  700  to 

1,000  volts  to  pass  over  second- 

.ary  wires  through  a  building,  re- 


quiring only  100  to  110  volts  for 
lighting  purposes  constitutes  a 
prima  facie  case  of  negligence, 
and  where  one  Is  killed  while 
handling  an  electric  lamp  in  the 
course  of  his  duties  in  such 
building,  the  company  is  liable  in 
damages  therefor.    406. 

Damage  to  water  pipes  from 
electrolysis,  where  an  electric 
current  has  escaped  from  the 
rails  of  a  single  trolley  street 
railway  system.    41. 

EMBWZ/iLBMENT— 

Crime  of,  not  complete  until 
the  agent  or  servant  who  has 
lawfully  received  different  sums 
at  different  times  finally  refuses 
or  is  unable  to  account  for  the 
aggregate  amount    53. 

Effect  of  a  change  in  the  stat- 
ute relating  to,  where  the  change 
occurred  during  the  period  that 
different  sums  were  at  different 
times    misappropriated.    53. 

The  state  can  not  be  compelled 
to  elect  upon  which  item  it  will 
reiy  for  conviction,  when  the  in- 
dictment charges  the  embezzle- 
ment of  the  aggregate  sum  on  a 
particular  day.    53. 

EMINENT   DOMAIN— 

A  railway  may  be  extended 
tnrough  townships  not  named  in 
i.s  articles  of  incorporation  where 
such  townships  are  located  in 
counties  which  are  named.    281. 

Danger  from  fire  on  the  residue 
of  the  tract  as  an  element  in 
fixing  damages  for  the  land  taken. 
281. 

Existing  crops,  future  crops, 
or  other  property  which  may  be 
placed  upon  the  land,  and  can  not 
be  considered  in  arriving  at  an 
award.    281. 

The  Legislatuie  has  the  an- 
tnority,  in  extending  to  certain 
corporations  the  right  of  eminent 
domain,  to  burden  this  privilege 
with  the  provision  for  taxing  the 
corporation  with  attorneys'  fees 
and  expenses  of  tne  land  owner, 
where  the  appropriation  proceed- 
ing is  abandoned  after  verdict 
206. 
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Evidence  may  be  introduced  for 
the  purpose  of  showing  the  nature 
and  extent  of  the  services  per- 
formed on  behalf  of  the  land  own- 
er, in  a  case  where  the  appropria- 
tion proceeding  was  abandoned 
after  verdict    206. 

A  judgment  for  attorneys'  fees 
and  expenses  to  the  land  owner 
will  not  be  disturbed  except  for 
manifest  abuse  of  discretion  on 
the  part  of  the  «ourt  awarding 
such  judgment.    206. 

EQUITY— 

Will  not  compel  a  change  of  a 
single  trolley  street  railway  sys- 
tem to  avoid  electrolysis,  when; 
but  injunction  will  lie  to  prevent 
a  negligent  operation  of  such  a 
system  with  reference  to  the  es- 
cape 01  its  current    41. 

Recovery  of  wages  under  an 
assignment  Is  an  equity  proceed- 
ing, when.     429. 

ERROR— 

The  repetition  in  the  general 
charge  to  the  jury  of  a  special 
charge  properly  given,  either  be- 
fore or  after  argument,  is  not 
necessarily  erroneous.  15. 

The  permitting  of  the  jury  in 
a  criminal  case  to  exercise  in  the 
street  attended  by  the  sheriff  not 
ground  for  reversal.     53. 

Where  a  defendant,  after  the 
overruling  of  his  motion  to  dis- 
miss the  action,  elects  not  to  rely 
upon  the  claim  that  the  plaintiff 
had  failed  to  prove  his  case,  and 
proceeds  with  his  own  evidence, 
he  can  not  thereafter  raise  the 
question  of  error  in  overruling 
said  motion.    81. 

Conduct  of  counsel  in  argu- 
ment to  the  jury  does  not  con- 
stitute prejudicial  error,  when 
It  appears  that  what  he  had  said, 
taken  in  connection  with  the  re- 
marks of  the  court  in  the  pres- 
ence of  the  jury,  was  calculated 
to  prejudice  the  jury  against  him 
rather   than   otherwise.     121. 

Not  error  to  overrule  a  plea  In 
bar,  where  there  is  a  failure  to 
Identify  the  accused  as  the  per- 


son who  stood  charged  in  the  reo 
ord.     134. 

A  judgment  setting  aside  a 
will  that  was  clearly  a  forgery 
will  not  be  reversed  for  error  in 
the  charge  of  the  court.     156. 

A  finding  that  a  malt  liquor  is 
an  intoxicating  liquor  will  not  be 
set  aside  unless  manifestly 
against  the  weight  of  the  evi- 
dence.   192. 

It  is  the  professional  duty  of 
counsel  to  assist  the  court  in  pre- 
serving the  nisi  prius  trial  from 
error.     189. 

A  reviewing  court  is  not  the 
place  to  raise  for  the  first  time 
a  point  for  the  technical  purpose 
of  securing  a  reversal  of  a  judg- 
ment substantially  just  and  cor- 
rect   189. 

It  is  error  in  a  negligence  case 
to  charge  the  jury  tnat  the  de- 
fendant must  "satisfy"  them  as 
to  his  claim  of  contributory  neg- 
ligence; or  to  say  to  the  jury 
that  the  defendant  was  bound  to 
use  such  warnings  or  guards  as 
would  "prevent  an  accident"  to  a 
person  using  ordinary  care;  and 
a  warning  to  the  jury  that  its 
special  findings  must  consist 
with  its  general  verdict  is  vic- 
ious, if  not  erroneous.    221. 

Where  a  special  proceeding  has 
been  provided  for  the  prosecu- 
tion of,  a  reviewing  court  ac- 
quires no  jurisdiction  of  proceed- 
ings brought  under  the  general 
statute.    206. 

A  designated  mode  of  prosecut- 
ing error  to  all  judgments  en- 
tered in  pursuance  of  an  act 
applies  to  a  proceeding  brought 
under  an  amended  section  there- 
of. 206. 

No  prejudice  arises  from  the 
improper  exclusion  of,  where  the 
fact  which  it  was  sought  to  prove 
was  one  which  it  was  not  neces- 
sary to  prove.     225. 

It  is  error  to  charge  that  any 
presumption  arises  tnat  a  boy 
eleven  years  years  of  age  is  either 
capable  or  incapable  of  being 
charged  with  contributory  negli* 
gence.     233. 
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It  is  error  to  take  a  case  from 
the  jury  on  the  ground  that  the 
agency  of  the  driver  of  a  team 
"Which  caused  the  injury  has  not 
been  shown,  when  an  admission 
has  been  made  of  ownership  of 
the  team.    300. 

Evidence  that  the  plaintiff,  who 
had  been  injured,  has  a  family 
does  not  constitute  reversible 
error,  where  the  court  instructs 
tne  jury  that  no  damages  should 
be  allowed  because  the  plaintilt 
is  married  or  has  a  family.    385. 

In  the  admission  of  evidence 
on  an  issue  not  made  in  the 
pleadings.     598. 

In  the  matter  of  tne  opening 
and  close  to  the  Jury.     694. 

In  the  matter  of  tue  burden  of 
proof,  will  not  be  considered  on 
review,  where  it  does  not  appear 
that  tne  party  was  prejudiced 
thereby.  593. 
ESTOPPELr— 

Operates  against  a  defense  to  a 
suit  on  a  subscription  to  the 
stock  of  a  savings  and  loan  asso- 
ciation on  the  grounds  relied  on 
in  this  suit     329. 

Abutting  owner  not  estopped 
from  contesting  the  validity  of  a 
sewer  assessment  on  the  ground 
of  lack  of  benefits,  because  he 
petitioned  for  the  improvement 
or  stood  by  without  protest  while 
it  was  being  built.     450. 

A  municipal  riparian  owner  is 
not  estopped  from  preventing 
the  pollution  of  a  natural  water- 
course, because  it  has  itself  been 
guilty  of  the  same  offense.     450. 

Arises  against  a  grantee  seek- 
ing to  escape  a  street  assessment 
when  it  appears  that  the  assump- 
tion of  that  particular  assessment 
constituted  a  part  of  the  purchase 
price.     99. 

Arises  arjainrr  a  grantee  who 
purchased  after  th^  resolution 
declaring  the  necessity  for  the 
improvement  and  the  ordinance 
ordering  the  Improvement  were 
passed,  but  before  the  passage  of 
the  ordinance  assessing  the  prop- 
erty.   99. 


Does  not  arise  against  a  gran- 
tee resisting  a  street  assessment, 
where  the  provision  in  the  deed 
as  to  payment  of  a  street  assess- 
ment does  not  specify  any  pa]> 
ticular  assessment  on  any  par- 
ticular street,    99. 

A  corporation  availing  itself  of 
the  privilege  of  eminent  domain 
is  estopped  from  denying  the  con- 
stitutionality of  features  of  the 
act  which  impose  a  burden  upon 
It    206. 

EVIDENCE— 

See  Burden  of  Proof. 

Evidence  of  efforts  of  an  agent 
to  carry  tnrough  a  sale  of  land 
is  competent  in  a  suit  for  recov- 
ery of  a  commission  on  the  sale, 
yet  the  refusal  of  the  court  to 
hear  such  evidence  does  not  con- 
stitute reversible  error  where  the 
only  duty  of  the  agent  under,  his 
contract  was  to  produce  a  pur- 
cnaser.    264. 

The  fact  of  the  existence  of  a 
will  unrevoked  after  the  death  of 
the  testator  can  be  established  by 
presumpuon  and  circumstantial 
evidence,  as  well  as  by  direct 
evidence.    269. 

The  introduction  of  an  admis- 
sion of  ownership  of  the  team 
which  caused  the  Injury  is  evi- 
Qcnce  of  the  agency  of  the  dri- 
ver.   300. 

The  introduction  of  the  pole  of 
a  wagon,  the  breaking  of  which 
caused  an  accident,  constitutes 
evidence  of  negligence,  when  an 
examination  of  ine  part  shows 
that  it  has  been  a  long  time  in 
bad  condition.     300. 

Testimony  as  to  the  trailing 
with  bloodhounds  of  one  cnarged 
with  crime  is  competent,  when; 
the  character  of  such  testimony 
and  how  it  is  to  be  considered 
by  the  Jury.     515. 

Weight  to  be  given  to  testi- 
mony as  to  good  character.    515. 

Purposes  for  which  evidence 
as  to  the  equipment  of  a  car  is 
competent,  or  for  which  an  ex- 
pert may  testify  as  to  the  dis- 
tance required   to  stop  cars  dif- 


604 


INDEX. 


ferently  equipped,  and  when  lie 
may  testify  as  to  the  distance  re- 
quired to  stop  the  particular  car 
in  question.    361. 

That  the  break  in  a  car  wheel* 
causing  the  accident  complained 
of,  was  an  old  break,  not  incom- 
petent becauso  tne  appearance  of 
the  iron  was  not  described.  385. 
fhat  the  plaintiff,  who  had 
been  injured  in  the  accident  com- 
plained of,  had  a  family,  not 
prejudicial,  when.    385. 

A  Jury  might  well  conclude 
from  the  facts  and  testimony  of 
this  case  that  the  di*aft  was 
cashed  on  the  faitn  of  representa- 
tions that  arrangements  had  been 
made  for  its  payment,  rather  than 
from  trust  and  confidence  In  the 
defendant  who  presented  it  393. 
Of  the  faithfulness  of  a  bene- 
ficiary to  the  testator  is  compe- 
tent because  of  its  bearing  upon 
the  reasonableness  of  the  will  as 
executed.    484. 

An  expert  can  not  be  asked 
whether  the  testator  was  capable 
of  making  such  a  will  as  good 
reason  and  a  normal  condition  of 
mind  would   require.    484. 

Declarations  of  beneficiaries, 
not  on  the  stand  in  a  will  contest 
for  the  purpose  of  impeachment, 
are  not  a  proper  subject  of  cross- 
examination.     484. 

In  a  will  contest  the  testimony 
of  experts  will  not  be  allowed  to 
outweigh  absolutely  that  of  lay- 
men who  had  known  the  testator 
for  years  and  frequently  met  him 
and  had  business  relations  with 
him.     484. 

Contradictory  statements  may 
be  explained  by  a  witness;  effect 
of  such  statements;  court  sten- 
ographer may  impeach  witness, 
when.     515. 

A  reviewing  court  can  not  con- 
sider the  weight  of  the  evidence, 
where  the  bill  of  exceptions 
shows  these  were  ^J'jus^tra- 
tlons  with  models  at  which  tne 
witness  pointed,  and  there  is 
nothing  to  show  where  he  stood 
with  reference  to  the  model  or 
*\t  what  parts  he  pointed.     556. 


A  witness  called  to  give  his 
deposition  before  a  notary  pub- 
lic must  respond  to  questions 
asked  or  produce  books  and  pa- 
pers tailed  for,  unless.    590. 

In  a  suit  for  recovery  of  the 
value  of  services  in  effecting  a 
lease,  the  opinion  of  the  plaintiff 
is  competent;  all  testimony  as 
to  the  value  and  extent  of  the 
services  rendered  is  evidence  of 
their  value,  independent  of  the 
opinions  of  the  witnesses.     606. 

A  question  which  was  incom- 
petent for  the  reason  that  It 
called  for  a  conclusion,  is  ren- 
dered harmless  where  the  an- 
swer discloses  the  facts  upon 
which  the  witness  based  his  opin- 
ion.   606. 

That  of  experts  preferable  to 
the  Judgment  of  resident  property 
owners  in  fixing  benefits  arising 
from  a  street  Improvement  99. 
What  13  nece:-4./  upc.  which 
to  base  a  reforcation  of  c  prom- 
issory note,  where  wronr  dates 
for  the  maturity  of  diliercnt  in- 
stallments have  been  Inserted. 
113. 

An  ex'::tL:Dn  to  the  adr_::!«ion 
of.  will  not  avail  en  review, 
where  it  i  elates  to  the  mcdc  or 
order  or  proof  rather  than  Id  Iho 
substance,  and  t-ie  plair^::  in 
error  was  not  prejudiced  "hereby. 
110. 

Dec' arat ions  of  a  wilnc.:  In  a 
will  contest  are  competent,  which 
tend  to  show  the  state  i>:  mind 
of  the  witness  and  her  design  and 
purpose  in  treating  the  testatrix 
as  she  did.    110. 

Evidence  of  a  separate  agree- 
ment whereby  tae  creditor  was  t^.* 
have  the  right  to  surrender  tha 
notes  accepted  In  payment  and 
proceed  on  y^  original  claim 
held  not  admissible.    239. 

Disputed  will  is  competent, 
when.     156.  ^ 

In  a  will  contest  other  forged 
wills  or  papers  are  competent  for 
the  purpose  of.    156. 

The  fact  of  indebtedness  to  the 
amount  of  the  Judgment  rendered 
is  established  in  this  case.    IW. 
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The  assent  of  a  principal  to  the 
sale  of  land  by  his  agent  may  t>e 
proven  by  parol.    609. 

It  is  competent  to  prove  by  one 
familiar  with  the  habits  and  dis- 
position of  horses,  that  a  stallion 
is  liable  to  Jump  over  fences  or 
break  out  of  pasture.  646. 
EXECUTOR— 

See  Administrator. 

EXEMPTION— 
See  Homestead. 

EXPERTS— 

Testimony  of,  should  be  given 
greater  weight  than  that  of  rest- 
dent  property  owners  in  fixing 
benefits  arismg  from  a  street  im- 
provement.   99. 

FALSE  PRETENSES— 

A  variation  between  the  false 
pretense  committed  and  the  false 
pretense  proved,  necessitates  a  re- 
versal of  a  Judgment  of  convio- 
tion.    393. 

FEEBLE  MINDED  YOUTH— 

No  liability  growing  out  of  a 
commitment  to  the  institutions 
for  the  e«4Ucation  of,  when;  rules 
for  government  of»  will  not  be 
pi  escribed  by  the  courts,  unless. 

FEES— 

Collected  by  mayor  for  viola- 
tion of  penal  ordinances  should 
be  paid  into  the  city  treasury 
when  the  amount  of  such  fees 
and  also  the  salary  of  the  mayor 
has   been  fixed   by  council.    230. 

FELLOW-SERVANT  LAW— 

A  bricklayer  is  a  fellow-serv- 
ant of  a  common  laoorer  over 
whom  he  has  no  further  control 
than  to  signal  for  brick  or  mor- 
tar.    86. 

FENCE — 

The  measure  of  care  required 
in  maintaining  a  fence  around  a 
pasture  to  restrain  stock  is  that 
which  an  ordinarily  prudent  man 
would  exercise  under  like  cir- 
cumstances.   646. 


FISH  AND  GAME— 

94  O.  L.,  349,  amending  Sec- 
tion 6998,  supersedes  94  O.  L., 
321.     91. 

FIXTURES— 

Straw  is  commonly  treated  as 
a  fixture  of  the  farm  upon  which 
it  is  grown.    509. 

FORFEITURE— 

Where  there  was  a  provision 
in  a  street  railway  franchise  for 
loneiture  failure   to   comply 

with  terms  and  forfeiture  could 
not  be  declared  until  after  twen- 
ty days'  notice  has  been  given  by 
council.     445. 

Of  charter  can  not  be  decreed 
against  a  railroad  company  on 
the  ground  of  mere  intention  to 
violate  its  public  duties.     537. 

FORESTERS,  ORDER  OF— 

Remedy  within  the  order  for 
recovery  on  a  benefit  certificate 
must  be  exhausted  before  going 
into  court.     28. 

FRANCHISE— 

The  failure  of  the  grantee  of  a 
street  railroad  franchise  to  lay 
tracks  as  therein  provided,  is 
waived  by  the  passage  or  a  sub- 
sequent ordinance  expressly  re- 
newing all  the  rights,  privileges 
and  franchises  granted  by  the 
original  ordinance.    445. 

Where  there  is  a  provision  for 
forfeiture  for  failure  to  comply 
with  terms  and  conditions  after 
twenty  days,  a  forfeiture  can 
not  be  declared  until  after  twenty 
days  notice  has  been  given  by 
council.     445. 

FRAUD— 

The  bringing  of  a  second  suit 
against  the  corporation  of  which 
he  was  a  stockholder,  without 
notice  to  the  defendant  in  this 
suit,  not  fraud  under  the  cir- 
cumstances of  this  case;  nor  is 
collusion  established  by  the  fact 
that  the  corporation  made  no  de- 
fense.   176. 

GARBAGE- 
Conveyance    of,    through    the 
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streets;  ordinance  relating  there- 
to; forfeiture  of  articles  con- 
demned; police  power.    69. 

GOVERNMENT— 

Local  self-government  as  guar- 
anteed by  the  Constitution  not 
Impaired  by  96  O.  L.,  259,  provid- 
ing for  detaching  unplatted 
farm  lands  from  municipalities 
and  incorporated  villages.    197. 

GRADE— 

Discretion  of  council  as  to 
reasonablenecs  of,  can  not  be  in- 
terfered with,  unless.     167. 

GRANT— 

Compliance  with  terms  of,  on 
the  part  of  a  street  rr.ilway  com- 
pany can  be  enforced,  notwith- 
standing the  public  interest  does 
not  require  it  and  there  is  an  in- 
junction in  force  against  such 
compliance.     1C7. 

GRANTOR  AND  GRANTEE— 

No  breach  of  warr-L^ty  because 
of  incumbrance  or  unpaid  taxes, 
where  the  covenant  is  limited  to 
the  grantors  Interest  in  the  land. 
78. 

GUARDIAN— 

What  a  petition  should  show  in 
a  suit  to  establish  the  validity 
of  a  lease  executed  by  a  guard- 
ian.    496. 

A  covenant  by  a  guardian  to 
renew  a  lease  for  a  second  *erm 
is  in  excess  of  the  power  granted 
by  Section  6295,  and  is  void.  496. 

HOMESTEAD— 

A  claim  for  homestead  exemp- 
tion not  good  against  an  assign- 
ment of  unearned  wages,  vhen. 
137. 

HQRSES- 

It  is  competent  to  prove  by  one 
acquainted  with  the  habits  and 
disposition  of  horses,  that  a  stal- 
lion is  liable  to  Jump  over 
fences  or  break  out  of  pasture. 
646. 
HUSBAND  AND  WIPE— 

Computation  of  dower  interest 
of  wife  where  there  are  mortgage 
Incumbrances  and  the  proceeds 
of   sale   exceed    the    mortgages; 


wife  not  subrogated  to  mortgage 
lien  discharged  in  part  with  her 
separate  means.    321. 

A  woman  who  lived  with,  the 
assured  for  twelve  years  in  the 
belief  that  she  was  his  lawful 
wife  is  a  "dependent"  within  the 
the  meaning  of  the  charter  of  a 
mutual  benefit  sopiety  authoriz- 
ing the  designation  of  depend- 
ents as  beneficiaries,  and  is  en- 
titled to  the  proceeds  of  the  pol- 
icy as  against  the  lawful  wife  or 
€he  heirs  of  the  assured.    473. 

IMPEACHMENT— 

Of  witness;  may  be  done  by 
calling  the  court  «teDlographer» 
when.     515. 

INFANTS— 

The  question  as  to  the  measure 
of  capacity  of  an  infant  more 
than  fourteen  years  of  age  is  a 
question  for  the  jury,  notwith- 
standing the  legal  presumption 
that  he  is  8ui  juris.    361. 

An  infant  is  not  precluded 
from  recovery  on  a  quantum 
meruit  for  services  rendered  un- 
der a  contract  for  a  given  time, 
which  he  had  avoided  on  the 
ground  of  his  infancy.    218. 

No  presumption  arises  as  to 
the  capacity  of  a  boy  eleven 
years  of  age  to  avoid  danger.  238. 

INGRESS    AND    EGRESS— 

An  abutting  property  owner 
can  not  enjoin  the  laying  of  a 
spur-track  In  the  street  under  the 
circumstances  of  this  case.     527. 

INJUNCTION— 

Will  lie  to  prevent  a  negligent 
operation  of  a  single  trolley 
street  railway  with  respect  to 
the  escape  of  its  return  current 
to  underlying  water  pipes.    41. 

Will  be  refused  when  to  grant 
it  would  be  unconscionable,  even 
though  a  legal  right  is  about  to 
be  violated;  such  a  case  is  pre- 
sented where  the  legal  right 
arises  out  of  a  decree  of  court 
rendered  by  mistake.    116. 

Will  lie  to  prevent  a  change  in 
the  course  of  a  highway,  made  to 
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eliminate  a  dangerous  railway 
crossing,  when.     180. 

Will  lie  to  restrain  the  execu- 
tion of  a  contract  for  pub.lc  woik 
awarded  under  different  specifi- 
cations from  those  under  which 
bids  were  advertised  and  subse- 
quent to  the  time  named  for  re- 
ceiving bids.     345. 

Will  lie  against  the  collection 
of  a  tax  levied  under  an  uncon- 
stitutional law,  which  had  not 
been  declared  unconstitutional  at 
the  time  the  levy  was  made,  if  it 
appears  that  contracts  have  not 
been  entered  into  on  the  faith 
thereof.    371. 

Does  not  lie  to  enforce  rights 
ac'quired  under  an  assignment  of 
part  of  a  contract;  remedy  for 
the  breach.    431. 

— dbes  not  lie  to  restrain  the 
collection  of  an  assessment  for  a 
street  improvement  made  under 
a  statute  partly  unconstitutional, 
when.     433. 

Will  not  lie  against  the  mainte- 
nance of  a  pest-house,  long  es- 
ttfBllshed  under  the  circum- 
fet&nces  of  this  case;  but  the 
erection  of  an  additional  build- 
ing and  the  doing  of  specific  acts 
may  be  enjoined,  when.    498. 

Will  not  lie  at  the  prayer  of  an 
abutting  property  owner  against 
the  laying  of  a  spur-track  in  the 
street,  when.     527. 

Not  available  to  a  rejected  low- 
est bidder,  unless  he  sue  in  the 
capacity  of  tax-payer,  or  become 
the  beneficiary  of  a  suit  brought 
by  a  tax-payer  whom  he  has 
agreed  to  indemnify  against  costs 
and  expenses.     561. 

INQUISITOR— 

See  Taxation. 
INSOLVENCY— 

See  Bankruptcy. 

Knowledge  of,  on  the  part  of 
the  management  of  a  bank  will 
permit  of  the  charging  of  a  gen- 
eral deposit  against  the  funds  in 
the  hands  of  the  receiver,  when. 
289. 


INSURANCE,   FIRE— 

Removal  of  goods  without  con- 
sent renders  policy  void;  prom- 
ise of  agent  to  make  the  proper 
entries  without  avail.     1. 

A  policy  containing  a  provision 
against  the  alienation  of  title  of 
the  character  found  in  the  case 
at  bar  is  rendered  void  by  the  ex- 
ecution of  a  trust  deed,  when. 
132. 

A  policy  is  rendered  void  by 
failure  to  comply  with  a  piovis- 
ion  that  proofs  of  loss  must  be 
presented  within  sixty  days  of 
the  occurrence  of  the  fire.     567. 

No  agent  or  officer  of  an  Insur- 
ance company  has  authority  to 
waive  any  of  the  provisions  of 
the  policy,  except  in  the  manner 
provided  for  therein.     567. 

Where  the  provisions  of  a  pol- 
icy require  that  a  waiver  as  to 
the  filing  of  proof  of  loss  must  be 
in  writing  endorsed  on  the  policy 
or  attached  thereto,  an  attempt 
by  an  agent  to  waive  the  con- 
dition verbally  is  without  efTect. 
567. 

INSURANCE.    LIFE— 

Finding  of  Jury  as  to  suspected 
suicide  of  a  member  of  the  Order 
of  Foresters.     28. 

A  woman  who  lived  with  the 
decedent  for  a  period  of  years  in 
the  belief  that  she  was  his  lawful 
wife,  is  a  "dependent"  within  the 
meaning  of  the  charter  of  a  mu- 
tual benefit  society  authorizing 
the  designation  of  dependents 
as  beneficiaries,  and  is  entitled  to 
the  proceeds  of  the  policy  as 
against  the  lawful  wife  or  heirs 
of  the  assured.    473. 

What  constitutes  the  contract 
of  insurance  between  a  mutual 
benefit  society  and  its  members. 
587. 

INTENT  AND  SCIENTER— 

Intention  to  fully  perform  a 
contract,  where  strict  perform- 
ance was  waived  by  the  defend- 
ant by  conduct  or  otherwise, 
gives  a  right  of  recovery  on  the 
contract.     618. 
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INTERROGATORIES— 

A  refusal  tc  submit  to  the  jury 
is  not  erroneous,  when  there  is 
no  request  that  they  be  answered 
in  case  a  general  verdict  is  re- 
turned.   468. 

JUDGMENTS— 

A  resolution  of  council  recom- 
mending that  a  certain  claim 
against  the  city  be  compromised, 
and  authorizing  the  director  of 
law  to  confess  Judgment  for  the 
amount  agreed  upon,  requires  the 
approval  of  the  mayor.    271. 

The  default  judgment  taken 
against  the  corporation  in  an- 
other action,  during  the  pend- 
ency of  this  suit,  is  conclusive 
upon  the  defendant  in  this  suit 
in  the  absence  of  collusion  or 
fraud,  notwithstanding  there  was 
no  service  upon  him  and  he  had 
no  notice  of  the  suit.     176. 

JURISDICTION— 

The  probate  court  has  exclu- 
sive jurisdiction  over  an  appli- 
cation for  the  first  year's  allow- 
ance to  a  widow.    19. 

A  court  has  jurisdiction  to  de- 
termine the  right  of  a  council- 
man to  hold  the  office  to  which 
he  has  been  elected.    33. 

A  justice  of  the  peace,  having 
jurisdiction  of  the  subject  mat- 
ter, may,  by  consent  of  all  the 
parties,  hear  the  evidence  and 
argument  outside  of  the  town- 
ship in  which  he  resides  and  for 
which  he  was  elected.     286. 

Of  courts  to  enforce  a  contract 
between  railroad  companies  not 
defeated  by  a  provision  in  the 
contract  for  the  arbitration  of  all 
differences.    537. 

Is  not  conferred  in  an  attach- 
ment case  by  a  motion  to  dis- 
charge the  attachment,  where  it 
appears  that  the  allegations  upon 
which  the  attachment  is  based 
are  false.     513. 

JURY— 

Not  misconduct  on  the  part  of, 
to  return  a  quotient  verdict, 
mrhen.  353. 

Need    not    be    sworn    on    their 


,voir  dire  in  a  criminal  case  until 
challenged  for  cause.    53. 

Not  duress  to  require  a  jury  to 
deliberate  for  forty-eight  hours. 
53. 

Not  an  irregularity  requiring  a 
reversal  of  the  judgment  for  the 
jury  in  a  criminal  case  to  exer- 
cise in  the  street  attended  by  the 
sheriff.     53. 

The  probate  court  has  power 
to  impannel  a  jury  to  determine 
any  question  of  fact  within  its 
jurisdiction,  where  either  of  the 
parties  is  entitled  to  demand  a 
jury.      206. 

The  only  difference  between  a 
regular  juror  and  a  juror  called 
for  a  single  case  is  that  the  for- 
mer receives  mileage  and  *;1ie 
latter  does  not.      621. 

The  service  rendered  by  jura" 
in  cases  between  private  litigants 
is  not  solely  a  private  service, 
and  the  provision  of  Section  5182 
for  the  payment  of  the  per  diem 
and  mileage  of  jurors  out  of  the 
county  treasury  lis  a  constitu- 
tional provision  as  applied  to 
civil  cases.    621 

The  per  diem  of  grand  and 
petit  jurors  sitting  in  criminal 
cases  may  properly  be  paid  out  of 
the  treasury  of  the  county  in 
which  the  crime  waa  committed. 
621. 

JUSTICE  OF  THE  PEACE— 

Having  jurisdiction  of  the 
subject  matter  may,  by  consent, 
hear  the  evidence  and  arguments 
outside  of  the  township  in  which 
he  resides  and  for  which  he  was 
elected.    286. 

LABELS— 

The  label  applied  to  the  va- 
riety of  peach  trees  known  as  the 
"Diamond  Cling."    627. 

LANDLORD  AND  TENANT— 

Straw  is  properly  a  fixture  of 
the  farm  upon  which  it  is  grown, 
yet  in  construing  a  subsequent 
contract  terminating  the  lease, 
the  provision  that  the  lessee  waa 
to  harvest  and  remove  his  cropB 
by   December   1   will  be  held  tO 
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give  him  the  right  to  remove  the 
straw.     509. 

The  rendering  of  an  account 
for  rent  to  the  agent  of  a  tenant, 
or  the  charging  of  the  agent  with 
the  rent  upon  the  books  of  the 
landlord,  does  not  amount  to  an 
election  to  hold  the  agent  rather 
than  his  principal.     15. 

The  appropriation,  otherwise 
than  by  attachment  or  execution, 
of  furniture  or  other  property 
found  on  demised  premises,  in 
part  satisfaction  of  a  claim  for 
unpaid  rent,  does  not  amount  to 
an  election  by  the  landlord  to 
hold  the  agent  rather  than  his 
•  principal  for  the  balance  of  the 
claim.    15. 

LAW  AND  FACT— 

Questions  as  to,  growing  out  of 
an  accident  at  a  railway  and 
highway  crossing  at  grade.     7. 

LEASE  — 

See  Landlord  and  Tenant. 

Value  of  service  in  effecting. 
606. 

What  the  petition  should  show 
in  a  suit  to  establish  the  validity 
of  a  lease  executed  by  a  guardian. 
496. 

A  covenant  by  a  guardian  to  re- 
new a  lease  for  a  second  term  is 
In  excess  of  the  power  conferred 
by  Section  6295;  and  to  bring  the 
lease  within  the  provisions  of  Sec- 
tion 6296,  the  petition  should 
show  requisite  conditions  and  the 
authority  of  court.     496. 

A  municipality  owning  the  land 
upon  which  rest  the  supports  of 
a  bridge,  may  lease  it  for  any  pur- 
pose not  inconsistent  with  such 
use,  where  it  is  not  adapted  to 
use  as  a  public  street.     501. 

Of  a  farm;  construction  of  a 
contract  terminating  the  lease, 
with  reference  to  the  right  of  the 
lessee  to  remove  the  straw.     509. 

LEGISLATURE— 

It  is  within  the  general  legis- 
lative power  of  the  state  to  make 
provision  for  any  legitimate  class, 
recognized  as  «uch  either  by  the 


Constitution  of  the  state,  or  by  a 
sense  of  Justice  and  the  commoi> 
reason  of  the  people  of  the  state. 
417. 

May  determine  what  shall  be 
regarded  as  costs;  may  burden 
the  privilege  of  eminent  domain 
with  a  provision  as  to  costs  in  the 
event  the  property  is  not  taken. 
206. 

Legislative  power  not  conferred 
on  the  judiciary  by  the  act  of 
April  23,  i902  (96  O.  L.,  259). 
providing  for  detaching  unplatted 
farm  lands  from  municipalities 
and  incorporated  villages.    197. 

LIENS— 

See  Mortgage. 

Liens  upon  property  devised,  at- 
taching during  the  period  of  the 
executor's  control,  are  superior  to 
a  deed  executed  subsequent  to  the 
devisee  coming  into  possession, 
when.     185. 

A  railroad  company  has  a  lien 
on  the  property  in  a  car  for  de- 
murrage charges  on  the  car,  and 
the  lien  may  be  enforced  without 
averring  a  special  stipulation 
with  reference  thereto  in  the  con- 
tract of  shipment.     638. 

LIFE  ESTATE — 

A  life  tenant  holds  somewhat 
as  a  trustee,  and  the  relation  of 
debtor  and  creditor  does  not  ex- 
ist between  him  and  the  remain- 
dermen as  such.    19. 

Rights  of  a  widow  with  a  sep- 
arate estate  who  is  a  life  tenant 
with  power  of  disposal.    19. 

A  life  tenant  is  subrogated  to 
the  lien  of  a  valid  assessment  vol- 
untarily paid,  when.    249. 

LIGHT  AND  AIR— 

Obstruction  of,  by  high  board 
fence;  covenant  against  obstruc- 
tion by  a  building  covers  such  an 
obstruction.     524. 

LIMITATION  OF  STATUTES— 

Section  4985  applies  to  a  suit 
brought  to  enforce  an  assessment 
lien  by  one  subrogated  to  its  pay- 
ment.   249. 
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The  statute  of  limitations  Is 
not  applicable  to  a  continuing 
trust.    19. 

LIQUOR  LAWS— 

Constitutionality  of  the  Beal 
Law.     192. 

Keeplnig  a  place  and  selling 
are  distinct  offenses.     192. 

Where  the  trial  court  has  de- 
termined that  a  malt  liquor  Is 
'  intoxicating,  the  judgment  will 
not  be  reversed  unless  Inanifestly 
against  the  weight  of  the  evi- 
dence.   192. 

The  malt  liquor  known  as 
"Swankey"  Is  an  Intoxicating 
liquor  within  the  meaning  of  the 
statute.     192. 

LOCAL  DRAINAGE— 
See  Sewers. 

MANDAMUS— 

Will  not  He  to  compei  the  award 
of  a  contract  to  the  lowest  re- 
sponsible  bidder,   when.    345. 

MASTER  AND  SERVANT— 

Railroad  company,  rather  than 
owners  of  factory,  liable  to  a 
freight  handler  who  was  Injured 
while  unloading  a  car  at  the  fac- 
tory and  in  the  employ  of  the 
factory.    273. 

An  infant  Is  not  precluded 
from  recovering  on  a  quantum 
meruit  for  services  rendered  un- 
der a  contract  for  a  given  time, 
which  he  has  avoided  on  the 
ground  of  his  Infancy.    218. 

Contract  of  employment  be- 
tween, will  not  be  enforced  where 
harsh  and  unconscionable.     245. 

MAYOR— 

Of  the  city  of  Youngstown  has 
Jurisdiction  to  hear  and  finally 
determine  misdemeanors,  not- 
withstanding the  act  of  April  26, 
1904,  where  Imprisonment  Is  not 
a  part  of  the  penalty;  of  such  a 
character  Is  a  charge  under  Sec- 
tion 4364-20O.     192. 

Is  required  to  pay  into  the  city 
treasury  the  fees  collected  by 
him  for  violation  of  penal  ordi- 
nances;   upon  his  failure  to  '^ 


so,  the  city  may  recover  the  fees 
thus  collected.    230. 

Action  by  council  authorizing 
the  director  of  law  to  confess 
Judgment  for  a  certain  sum  in 
compromise  of  a  claim  against 
the  city,  requires  the  approval  of 
the  mayor.    271. 

MILEAGE— 

Of  Jurors;  may  properly  be 
paid  out  of  county  treasury.    621. 

MISDEMEANOR— 

A  charge  of  first  offense  under 
Section  4364-20a  is  a  misdemea- 
nor.    192. 

The  mayor  of  Youngstown  has 
Jurisdiction  to  hear  and  finally 
determine  misdemeanors,  not- 
withstanding the  act  of  April  26, 
1904.     192. 

MISTAKE— 

In  a  decree  of  court;  injuno- 
tion  will  not  lie  against  the  vio- 
lation of  a  legal  right  growing 
out  of  such  mistake.    116. 

MORTGAGE— 

Widow  not  subrogated  to  Hen 
of,  where  discharged  in  part  with 
her  separate  means,  when.     321. 

Where  the  lien  of  a  first  mort- 
gage is  set  up  in  a  suit  to  sell 
property  to  pay  debts.  It  must  be 
preserved  in  the  fund  realized 
from  the  sale;  but  if  the  mort- 
gage is  not  set  up.  the  Hen  Is 
cut  off,  and  the  mortgagee  be- 
comes a  general  creditor.     338.     / 

MOTION— 

See  Pleading. 

For  a  new  trial  after  a  ruling 
on  a  motion  to  dissolve  an  at- 
tachment does  not  erxtend  the 
time  for  filing  bill  of  exceptions. 
65. 

No  provision  for  the  filing  of  a 
motion  for  a  new  trial  after  a 
ruling  on  a  motion  to  dissolve 
an  attachment    65. 

Before  Justice  of  the  peace  to 
dissolve   attachment.     73. 

A  defendant  loses  the  right  to 
prosecute  error  to  the  overruling 
of  his  motion  to  dismiss  the  ac- 
tion,  when  he  elects  to  proceed 
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with  bis  testimony  and  not  rely 
on  the  claim  that  the  plaintiff 
has  failed  to  make  out  a  case.  81. 
To  strike  a  supplemental  pe- 
tition from  the  files  will  not  be 
granted,  when.    169. 

MUNICIPAL    CORPORATIONS— 
See  Ordinances. 

Action  by  council  authorizing 
the  director  of  law  to  confess 
judgment  for  a  specified  sum  In 
compromise  of  a  claim  against 
the  city,  requires  the  approval 
of  the  mayor.    271. 

Ofiicers  not  bound  to  adopt  a 
correct  interpretation  of  statutes 
at  their  peril.    381. 

Section  45a,  requiring  that  the 
funds  for  an  improvement  be  in 
the  treasury  before  th'e  work  is 
undertaken;  dual  interpretation 
as  to  the  availability  of  funds. 
381. 

A  later  act  controls  the  charter 
law  of  a.    398. 

An  ordinance  requiring  all 
drivers  passing  over  bridges 
within  municipal  limits  to  keep 
on  the  right  hand  side,  and  pro- 
hibiting passing  around  another 
vehicle  going  in  the  same  direc- 
tion while  on  the  brld£:e,  is  valid. 
403. 

In  the  absence  of  a  special 
rule  to  the  contrary,  a  vote  upon 
reconsideration  need  not  be  taken 
either  at  the  same  or  the  next 
succeeding  meeting  of  council, 
but  may  be  taken  at  any  time 
before  rights  of  have  intervened 
or  the  status  quo  has  changed; 
and  this  rule  is  not  changed  by 
the  fact  that  the  legislative  au- 
thority may  be  vested  in  two 
boards,  and  the  concurrence  of 
both  is  necessary  to  the  adoption 
of  a  resolution  or  passage  of  a 
law.     433. 

Land  owned  by  the  city  and 
used  as  the  support  of  a  bridge, 
and  not  used  or  adapted  for  use 
as  a  public  street,  may  be  leased 
by  the  city  for  any  purpose  not 
f^onnpistent  with  its  use  for  sup- 
port of  the  bridge.     501. 


Boards  of  waterworks  trustees 
and  clerks  of  such  boards,  under 
the  municipal   code.    529. 

A  street  railway  company,  op- 
erating a  single  trolley  system, 
is  liable  to  a  municipality  for 
damages  to  its  water  pipes  from 
electrolysis,  when.  41. 
*  The  act  (96  O.  L..  259)  pro- 
viding for  the  detaching  of  un- 
platted farm  lands  is  constitu- 
tional.   197. 

May  recover  fees  collected  by 
mayor  for  violation  of  penal  or- 
dinances, when.    230. 

The  time  required  to  charge  a 
city  with  notice  of  a  defect  In 
the  street  depends  upon  the  cir- 
cumstances of  each  particular 
case.    646. 

MUTUAL  BENEFIT  SOCIETIES- 

Remedy  within  the  order  for 
recovery  on  benefit  certificate 
must  be  exhausted  before  going 
into  court.     28. 

A  woman  who  has  occupied  the 
relation  of  wife  for  a  peri  '  of 
twelve  years,  in  the  honest  belief 
that  she  was  the  lawful  wife  of 
the  man  with  whom  she  was  liv- 
ing, is  a  "dependent"  within  the 
meaning  of  the  charter  and  by- 
laws of  a  benefit  society,  which 
authorize  the  designation  of  de- 
pendents as  beneficiaries,  and 
she  is  entitled  to  the  proceeds  of 
the  policy  as  against  the  lawful 
wife  or  the  heirs  of  the  assured. 
473. 

A  person  who  is  not  of  the 
class  for  whose  benefit  a  society 
is  authorized  to  issue  a  policy  of 
insurance,  can  not  legally  be 
made  a  beneficiary  or  demand 
the  amount  payable  unon  the 
death  of  the  assured.    473. 

The  certificate,  constitution, 
rules,  regulations  and  by-laws  of, 
constitute  the  contract  between 
the  association  and  its  members. 
587. 

The  first  trustees  of,  have 
power  to  adopt  a  provision  that 
the  members  shall  not  be  enti- 
tled to  share  in  the  benefit  fund 
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for  tbe  loss  of  a  hand  unless 
amputation  at  or  above  the  wrist 
follows  the  injury.    587. 

Holder  of  a  certificate  not  en- 
titled to  recover  for  the  perma- 
nent loss  of  the  use  of  one  of 
bis  hands,  unless  it  is  amputated 
at  or  above  the  wrist,  when.   587. 

NATURALIZATION— 

Declaration    of    intention;    the 
required  oath.    33. 
NECESSARIES— 

No  presumption  that  a  claim 
for  rent  is  a  claim  for  "neces- 
saries."    73. 

Oral   contract  for,  with  board 
of  health,  where  furnished  to  a 
family    quarantined    on    account 
of  small-pox.    398. 
NEGLIGENCE— 

Where  the  party  injured  knew 
that  the  street  was  not  safe,  and 
could  have  avoided  going  upon 
it,  but  not  easily.    603. 

Questions  as  to,  at  a  highway  ' 
and  railway  crossing  at  grade; 
obstruction  of  view;  failure  of 
approaching  train  to  blow  whistle 
or  ring  bell;  distraction  of  at- 
tention from  escaping  steam  and 
glaring  headlight  of  locomotive 
standing  on  side-track.     7. 

In  standing  on  the  platform  of 
an  Interurban  car  when  running 
through  the  open  country;  not 
necessarily  proximate  cause  of 
death  resulting  from  the  derail- 
ing of  the  car.    144. 

Court  may  declare  conduct  to 
be  negligence  per  se,  when.    144. 

Duties  concurrent  in  point  of 
time  are  imposed  upon  both 
steam  and  street  railway  com- 
panies at  grade  crossings,  and  a 
failure  on  the  part  of  either  com- 
pany to  take  the  required  pre- 
cautions will  render  such  com- 
pany liable  for  negligence  In  case 
of  injuries  resulting.     103. 

Where  two  or  more  parties  are 
guilty  of  negligent  conduct  which 
results  in  a  common  Injury,  such 
fact  affords  no  defense  in  an  ac- 
tion brought  against  one  of  the 
parties  on  account  of  the  Injury. 
.41. 


Ae  fellow-servant  rule  as  ap- 
plied between  bricklayers  and  a 
common  laborer;  uncertainty  as 
to  whose  act  caused  the  injury. 
86. 

Questions  of  at  a  railway 
crossing,  where  the  electric  gong 
failed  to  ring.    221. 

The  only  question  for  the  jury 
with  reference  to  an  electric  gong 
which  was  out  of  repair  at  a 
railway  crossing  is  whether  the 
company  had  exercised  ordinary 
care  under  all  the  circumstances 
to  prevent  an  accident.    221. 

To  attempt  to  ride  on  the 
bumper  of  an  electric  car  is  neg- 
ligence, and  where  injury  results 
there  can  be  a  recovery  ol  v  upon 
a  showing  of  willful  negligence 
on  the  part  of  employes  of  the 
company.     236. 

No  presumption  arises  as  to 
whether  a  boy  eleven  years  of 
age  can  be  charged  with  contrib- 
utory negligence,  but  his  capacity 
to  avoid  danger  is  a  question  to 
be  left  entirely  to  the  jury.    233. 

Compensation  may  be  recov- 
ered on  account  of  worry,  anxiety 
and  care  regarding  an  injury 
sustained.    426. 

Where  an  injury  nas  resulted 
from  the  negligent  management 
of  a  team,  it  is  error  to  take  the 
case  from  the  jury  on  the  ground 
of  failure  to  establish  the  agency 
of  the  driver,  where  ownership 
of  the  team  is  admitted.    300. 

The  plaintiff  under  the  cir- 
cumstances of  this  case  was 
charged  with  the  duty  of  looking 
where  she  stepped  when  alight- 
ing from  the  car.    426. 

Railway  company,  rather  than 
owners  of  a  factory,  liable  to  a 
freight  handler,  employed  by  the 
factory,  who  was  injured  under 
the  circumstances  of  this  case 
while  unloading  a  car  at  the  fac- 
tory.   273. 

The  introduction  of  the  section 
of  a  wagon  pole,  the  breaking  of 
which  caused  an  accident,  con- 
stitutes evidence  of  negligence, 
wnen  an  examination  of  the  part 
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shows  that  it  has  been  a  long 
time  in  that  condition.    300. 

Finding  of  the  Jury  on  the  sub- 
ject of,  sufficiently  warranted  by 
the  circumstances  of  this  case. 
353. 

It  is  not  negligence  for  a  rail* 
way  company  to  fail  to  put  in 
cattle-guards.     348. 

Where  defective  equipment  U 
not  the  negligence  complained  ot 
the  only  purpose  for  which  it  can 
be  shown  is  to  determine  th^ 
speed  at  which  the  car  could  b< 
run  with  safety  to  the  public 
361. 

Purpose  for  which  an  expert 
can  testify  as  to  the  character  of 
the  equipment  of  a  car;  purpose 
for  which  he  may  testify  as  to 
the  distance  required  to  stop  a 
car  differently  equipped.     361. 

In  the  running  of  an  interur- 
ban  car  at  a  high  rate  of  speed; 
care  required  of  company  to  avoid 
the  use  of  cracked  or  imperfect 
wheels.    385. 

On  the  part  of  a  municipality 
In  repairing  defect  in  street; 
tiipe  necessary  to  charge  munic- 
ipality with  notice  of  defect  de- 
pends upon  the  circumstances  of 
each  particular  case.     646. 

Where  wires  are  carrying  from 
seven  to  ten  times  the  current  of 
electricity  required  for  lighting 
a  building,  and  as  a  consequence 
of  such  overcharged  condition 
one  handling  a  lamp  in  the 
course  of  his  duties  is  killed  by 
electric  shock,  a  prima  facie  case 
of  negligence  arises  against  the 
company  furnishing  the  current; 
prima  facie  case  not  overcome  by 
testimony  tending  to  show  that 
soon  after  the  accident  the  trans- 
mitter was  found  to  be  in  good 
condition,  with  no  evidence  that 
the  primary  and  secondary  wires 
had  been  in  contact.    406. 

NEWSPAPERS— 

Of  opposite  politics  and  of  in- 
dependent politics:  construction 
of  the  statute  relating  to  the  pub- 
lishing of  ordinances  in  papers  of 
opposite  politics.     151. 


NOTARY  PUBLIC— 

May  commit  a  witness  for  con- 
tempt in  refusing  to  answer  ques- 
tions or  to  produce  books  and  pa- 
pers called  for,  unless.    590. 

notice- 
To  the  agent  of  a  fire  insur- 
ance company  of  intention  to  re- 
move stock  of  goods  and  his 
promise  to  make  entries  consent- 
ing to  the  removal  without  avail 
where  the  entries  were  not  in 
fact  made.    1. 

Failure  to  give  notice  to  the 
defendant  in  this  case  of  the  fil- 
ing of  a  second  suit  against  the 
corporation  in  which  he  was  a 
stockholder  not  fraud  under  the 
circumstances  of  this  case.  176. 
Failure  to  give  notice  of  tae 
election  of  directors  of  a  savings 
and  loan  association  not  a  de- 
fense against  payment  of  stock 
subscription.     329. 

The  time  necessary  to  charge 
a  municipality  with  notice  of  a 
defect  in  a  street  depends  upon 
the  circumstances  of  each  par- 
ticular case;  presumption  from 
lack  of  time.     646. 

NUISANCE— 

A  pest-house  is  not,  and  can 
not  be  abated  under  the  circum- 
stances of  this  case;  but  specific 
acts  connected  therewith,  when  a 
menace  to  the  community,  may 
be  abated.     498. 

OFFICE  AND  OFFICER— 

A  court  has  jurisdiction  to  de- 
termine the  right  of  a  council- 
man to  hold  the  office  to  which 
he  has  been  elected.     33. 

Tenure  of  office  of  clerk  of 
board  of  waterworks  trustees. 
529. 

Clerk  of  waterworks  trustees 
an  employe  and  not  a  public  of- 
ficer.   529. 

Officers  are  not  bound  to  adopt 
a  correct  interpretation  of  the 
statutes  at  their  peril.    881. 

Priority  of  a  claim  of  an  in- 
dividual who  as  surety  has  paid 
money    to   the    government,    and 
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where  he  has  satisfied  a  moral 
obligation  as  surety  for  a  federal 
oflacer  or  employe  who  has  been 
guilty  of  misfeasance.     374. 

ORDINANCES— 

See   Municipal   Corporations. 

Defining  garbage  and  relating 
to  its  conveyance  through  the 
streets;  forfeiture  of  the  articles 
condemned;  police  power.     69. 

The  requirement  to  publish  in 
newspapers  of  opposite  politics 
not  complied  with,  where  one  of 
the  papers  selected  is  independ- 
ent in  politics.    151. 

Proper  construction  of,  relat- 
ing to  speed  of  street  cars.    361. 

Requiring  all  drivers  passing 
over  bridges  within  municipal 
limits  tp  keep  on  the  right  hand 
side,  and  forbidding  passing 
around  a  vehicle  going  in  the 
same  direction  while  on  the 
bridge,  is  a  valid  exercise  of  the 
power  conferred  upon  council  by 
Section  2640.     403. 

In  the  absence  of  a  special  rule 
to  the  contrary,  a  reconsideration 
to  be  valid  need  not  be  taken 
either  at  the  same  or  the  next 
succeeding  meeting,  but  may  be 
taken  at  any  time  before  rights 
have  intervened  in  pursuance  of 
the  vote,  or  before  the  status  quo 
has  changed.    433. 

Granting  a  street  railway  fran- 
chise; conditions  upon  which  for- 
feiture of  franchise  may  be  de- 
clared.   445. 

Renewing  a  street  railway  fran- 
chise must  be  construed  as  a 
whole  in  determining  whether. 
445. 

PARLIAMENTARY  LAW— 

In  the  absence  of  a  special  rule 
to  the  contrary,  a  vote  upon  a 
reconsideration  to  be  valid  need 
not  be  taken  either  at  the  same 
or  the  next  succeeding  meeting, 
but  may  be  taken  at  any  time 
before  rights  have  intervened  or 
the  status  quo  has  been  changed. 
433. 

This  rule  Is  not  changed  by  the 
tact  that  the  legislative  authority 


of  a  municipality  is  vested  in  two 
boards,  and  the  concurrence  of 
both  is  necessary  to  the  adoption 
of  a  resolution  or  the  passage  of 
a  law.  433. 
PARTIES— 

An  "heir."  as  the  word  is  used 
in  Section  6098,  is  a  proper  party 
to  an  action  brought  upon  a  claim 
rejected  by  the  executor.     105. 

A  defect  of,  does  not  neces- 
sarily arise  in  a  will  contest 
from  failure  to  make  the  executor 
a  party.    156. 

An  administrator  is  not  a  nec- 
essary party  to  a  suit  to  foreclose 
a  mortgage  on  real  estate  of  the 
decedent,  but  he  is  a  proper  party 
where  the  equity  of  redemption 
is  of  any  value.    338. 

The  objection  that  plaintiff  is 
without  legal  capacity  to  sue  is 
waived  by  failure  to  plead  it, 
either  by  demurrer  or  answer. 
468. 

PARTNERSHIP— 

A  bill  of  sale  in  the  name  of 
the  partnership  to  whom  the 
property  belongs,  but  executed  by 
one  of  the  partners  only,  conveys 
a  good  title  as  against  a  subse- 
quent attaching  creditor.  468. 
PAYMENT— 

Voluntary  payment  of  a  valid 
assessment  by  a  life  tenant;  sub- 
rogation; statute  of  limitations 
applies  to  suit  for  recovery  of 
amount  paid.  249. 
PEST-HOUSES— 
'  Distinguished  from  permanent 
quarantine  establishments;  will 
not  abated  as  a  nuisance  where 
a  school  house  and  dwellings 
Oiave  been  built  in  the  locality 
since  its  erection;  but  the  erec- 
tion of  an  additional  building 
nearer  the  school-house  and  high- 
way may  be  enjoined;  specific 
acts,  such  as  throwing  refuse 
into  the  open  and  permitting 
nurses  and  patients  to  walk  upon 
the  highway  may  be  enjoined. 
498. 

PLEA  IN  BAR— 
Must  be  supported  by  the  reo- 
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Ord  of  the  former  conviction  or 
acquittal  for  the  same  offense 
and  by  the  identification  of  the 
accused  as  the  person  who  stood 
charged  in  the  record.    134. 

PLEADING— 

See  Motion. 

An  allegation  that  a  sewer  as- 
sessment exceeds  twenty-five  per 
cent  of  the  general  taxable  value 
of  the  property  assessed  is  not 
material  and  should  be  stricken 
out,  where  the  statutory  limita- 
tion refers  to  the  fair  market 
value  after  the  improvement  is 
made.    67. 

A  petition  for  recovery  on  an 
implied  contract  to  pay  the  rea- 
sonable value  of  the  services  ren- 
dered is  not  fatally  defective  be- 
cause It  contains  no  averment  of 
a  promise  to  pay.    215. 

No  ground  exists  for  striking  a 
supplemental  petition  from  the 
nies,  where  it  ai'ls  nothing  to  the 
allegations  of  the  original  pe- 
tition except  failure  to  satisfy 
the  judgment  on  execution.     169. 

Legal  effect  of  admissions  in. 
176. 

An  averment  that  one  was  ar- 
bitrarily removed  without  cause 
by  the  board  of  public  service,  is 
negatived  by  the  further  aver- 
ment that  the  board  was  acting 
within  the  scope  of  its  duties, 
and  is  thereby  rendered  insuf- 
ficient against  demurrer.     529. 

A  general  denial  does  not  put 
In  issue  the  incorporation  of  the 
plaintiff  company;  the  issue  can 
be  raised  only  by  a  special  plead- 
ing.    593. 

A  variance  between  the  petition 
and  proof  is  not  material,  unless 
the  defendant  has  been  misled  to 
his  prejudice  in  making  his  de- 
fense upon  the  merits.     641. 

In  an  action  for  recovery  on 
account  of  injnrips  from  falling 
on  a  defective  sidewalk,  the  de- 
scription in  tbe  petition  of  the 
place  where  the  accident  occur- 
red   will    not    be    construed    as 


strictly  as  a  description  in  an  in- 
dictment.   641. 

llie  lien  of  a  railroad  company 
for  demurrage  on  a  car  exists 
independently  of  any  stipulation 
of  the  contract  of  shipment,  and 
in  an  action  to  enforce  such  lien 
it  is  not  necessary  to  aver  or 
prove  a  special  contract  with  ref- 
erence thereto.     638. 

An  amendment  to  a  petition, 
filed  for  the  purpose  of  correcting 
the  description  of  the  defendant 
corporation,  does  not  state  a  new 
cause  of  action,  and  is  permissible 
under  Section  5114.     629. 

The  allegation  that  the  plaint- 
iff, a  brakeman,  went  between 
two  cars,  by  order  and  with  the 
knowledge  of  his  conductor,  and 
while  so  situated  the  conductor 
signalled  for  the  train  to  back, 
tliereby  directly  causing  the  in- 
juries complained  of.  sufficiently 
states  a  cause  of  action.     353. 

Failure  of  a  mortgagee  to  set 
up  his  claim,  in  a  suit  by  an  ad- 
ministrator to  sell  property  to 
pay  debts,  cuts  off  the  lien  and 
the  mortgagee  becomes  a  general 
creditor.     338. 

The  objection  that  the  plaintiff 
is  without  legal  capacity  to  sue 
is  waived  by  failure  to  plead  it. 
either  by  demurrer  or  answer. 
468. 

In  an  action  by  a  consignee  to 
compel  a  railway  company  to  de- 
liver cars  upon  his  private  sid- 
ing, the  answer  of  the  carrier 
states  a  defense,  when.     505. 

What  the  petition  should  show 
In  a  suit  to  establish  the  validity 
of  a  lease.    496. 

Jurisdiction  is  not  conferred 
In  an  attachment  case  by  a  mo- 
tion to  discharge  the  attachment, 
where  the  allP2:ntions  of  the  af- 
fidavit are  untrue.     .'513. 

POLICE  POWER— 

It  Is  not  within  the  police  pc^er 
of  a  munlclnalltv  to  define  gar- 
Daee  In  the  manner  attenipted  In 
vhis  ordinance,  or  to  control   Its 
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removal  through  the  streets,  and 
provide  for  the  forfeiture  of  con- 
demned articles.     69. 

POLLUTION  OF  STREAM— 

Riparian  rights  do  not  include 
the  right  to  pollute  a  natural 
water-course,  and  In  order  to  pre- 
vent such  pollution  it  is  not  nec- 
essary that  the  municipality 
should  condemn  any  right  which 
the  abutting  owner  may  hav& 
450. 

A  municipal  riparian  owner  Is 
not  estopped  from  preventing  the 
pollution  of  a  stream  by  the  fact 
that  it  has  itself  been  guilty  of 
the  same  offense.    450. 

PREFERENCE— 

A  depositor  !n  an  Insolvent 
bank  is  entitled  to,  as  against 
general  creditors,  when.    289. 

PREJUDICED— 

A  party  does  not  have  a  fair 
trial  where  the  Jury  views  the 
case  through  an  atmosphere  of 
passion  and  prejudice,  excited  by 
the  conduct  of  couusaI.  and 
provocation  for  such  conduct  is 
not  a  Bufflcient  excuse.     361. 

presumption- 
No  presumption  arises  that  the 
assessment    for    a   sewer    is    in- 
equitable, when.     57. 

That  a  will,  once  known  to  ex- 
ist and  to  have  been  in  the  pos- 
session of  the  testator,  was  de- 
stroyed by  him  for  the  purpose 
of  revoking  it,  may  be  fortified 
or  weakened  by  evidence  of  dec- 
larations made  by  the  testator 
subsequent  to  the  execution  of 
the  will.     156. 

Does  not  arise  as  to  the  ca- 
pacity of  children  from  five  to 
twelve  years  of  age  to  avoid  dan- 
ger.   233. 

No  presumption  that  a  claim 
for  rent  is  a  claim  for  "neces- 
saries."    73. 

The  presumption  is  that  a 
building  restriction  is  a  benefit 
rather  than  a  detriment  to  the 
property  to  which  It  applies.   609. 


While  there  is  a  preeumptlon 
of  law  that  an  infant  more  than 
fourteen  years  of  age  is  charge- 
able with  negligence,  his  meas- 
ure of  capacity  in  that  regard  is 
a  question  for  the  jury.     361. 

The  fact  that  a  will  was  in  ex- 
istence and  unrevoked  after  the 
death  of  the  testator  may  be  es- 
tablished by  presumption  and 
circumstantial  evidence  as  well 
as  by  direct  evidence.     269. 

A  reviewing  court  will  presume 
that  the  court  below  found  from 
the  evidence  every  fact  in  issue 
necessary  to  sustain  its  actiofi  in 
overruling  a  motion  to  quash 
service,  where  this  evidence  does 
not  appear  in  the  bill  of  excep- 
tions.   629. 

PRIVILEGEJ— 

Reports  of  accidents,  ma^e  by 
street  railway  conductors  and 
motormen  to  superior  officers,  are 
not  privileged  communications. 
590. 

PROCEDURE— 

A  special  proceeding  having 
been  provided  and  means  and 
method  pointed  out  by  which 
error  shall  be  prosecuted  in  con- 
demnation proceedings,  a  review- 
ing court  acquires  no  jurisdic- 
tion where  such  proceedings  are 
brought  under  a  general  statute. 
206. 

PROMISSORY  NOTES— 

Evidence  upon  which  to  base 
reformation  of,  where  wrong 
dates  have  been  inserted  for  ma- 
turity of  the  different  install- 
ments.    113. 

It  is  still  the  law  of  Ohio  that 
a  suit  upon  a  promissory  note 
should  be  brought  by  the  real 
party  in  interest    225. 

One  who  is  not  the  owner  of  a 
promissory  note  is  not  the  real 
party  in  interest,  and  the  pre- 
sumption of  ownership  arising 
from  the  possession  of  the  note 
endorsed  in  blank  may  be  rebut- 
ted.    225. 
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Where  executed  under  an 
agreement  that  the  note  was  to 
be  paid  in  labor;  maker  dis- 
charged from  service  for  cause; 
suit  on  the  note  not  prematurely 
brought,  when.     593. 

PROMOTERS— 

Privilege  of  selling  stock  at 
less  than  par  not  available  to.  305. 

PROXIMATE  CAUSE— 

Definition  of,  stated  with  suf- 
ficient accuracy  in  charge  to  Jury 
In  this  case.    385. 

Standing  on  platform  of  inter- 
urban  car  when  running  through 
the  open  country  not  proximate 
cause  of  injury  resulting  from 
the  derailing  of  the  car,  when. 
144. 

PUBLIC  FUILDINGS  CODE— 

Does  not  permit  the  discretion 
in  the  award  of  contracts,  that 
is  allowed  where  work  is  to  be 
done  on  the  canals.     561. 

Lowest  bidder  seeking  to  en- 
Join  the  carrying  out  of  a  con- 
tract awarded  to  another  must 
sue  in  the  capacity  of  a  tax- 
payer or  as  the  beneficiary  of  a 
tax-payer.     561. 

PUBLICATION— 

Of  ordinance  and  resolutions 
of  council  in  papers  of  opposite 
politics;  not  suflacient  where  one 
of  the  papers  is  political  and  the 
other  independent  in  politics. 
151. 
PUBt-IC  CONTRACTS— 

See  Contracts. 

QUO  WARRANTO— 

Will  lie  to  test  the  right  of  a 
foreign-born   citizen   to   occupy   a 
seat  in  a  municipal  council.    33. 
RAILWAYS— 

Questions  as  to  negligence 
growing  out  of  an  accident  at  a 
highway  crossing  at  grade,  where 
there  was  a  failure  by  an  ap- 
proaching train  to  give  warning. 
7. 

Concurrent  responsibility  of 
steam  and  street  railway  com- 
panies at  crossings  at  grade  not 


dispensed  with  by  Section  3443-6. 
103. 

Powers  of  county  commission- 
ers with  reference  to  the  elimina- 
tion of  dangerous  crossings  at 
grade  over  highways.     180.    ' 

Have  a  lien  on  the  property 
contained  In  a  car  for  demur- 
rage charges  on  the  car,  and  the 
lien  may  be  enforced  without 
averring  a  special  stipulation  re- 
lating thereto  in  the  contract  of 
shipment    638. 

Contract  for  use  of  tracks  a 
permanent  license,  when;  the 
word  *'road"  is  a  generic  term, 
and  includes  present  and  future 
tracks  and  side-tracks;  right  of 
licensee  to  do  a  local  freight  busi- 
ness; proper  test  as  to  ownership 
of  business  passing  over  the  road. 
537. 

A  de  jure  railroad  corporation 
does  not  by  entering  into  an  ultra 
vires  contract  with  a  connecting 
line  become  a  corporation  de  fac- 
to.   537. 

A  mere  intention  of  a  railroad 
company  to  violate  its  public  du- 
ties, does  not  change  its  legal 
status  or  afford  ground  for  viola- 
tion of  its  charter.    537. 

A  trackage  contract  between 
railroad  companies  whose  tracks 
are  parallel  for  a  distance  of  fif- 
teen miles,  and  thereafter  diverge 
widely,  does  not  destroy,  but 
rather  creates  competition  be- 
tween them.     537. 

The  taking  up  and  removal  of 
a  parallel  track  is  a  public  bene- 
fit, when.    537. 

Nature  of  business  comprised 
in  a  contract  by  a  railroad  com- 
pany for  the  use  of  its  road  for 
"all  trains  required  in  the  prose- 
cution of  the  business"  of  the 
other    contracting    line.     537. 

In  designating  the  route  for  a 
proposed  railway  in  the  articles 
of  incorporation,  it  Is  necessary 
that  the  countips,  bi)t  not  the 
townships,  through  which  it  is  to 
pass  be  named;  where  townships 
are  named  it  is  mere  surplusage. 
28L 
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Danger  from  fire  arising  from 
the  operation  of  the  road,  to 
buildings,  fences,  timber,  etc.,  on 
the  remaining  portion  of  a  tract 
of  land  appropriated  by  a  rail- 
road company,  \s  to  the  extent 
ther  property  is  thereby  depreci- 
ated a  proper  element  of  damages 
to  be  considered  by  the  jury  in 
awarding  compensation.     281. 

The  value  of  existing  crops,  or 
of  crops  which  may  be  raised 
upon  the  land  in  the  future,  or  of 
other  property  which  may  be 
placed  thereon,  can  not  be  con- 
sidered by  a  Jury  In  making  its 
award  In  condemnation  proceed- 
ings.    281. 

Railway  company  held  to  be 
liable  under  the  circumstances  of 
this  case  for  injury  to  a  freight 
handler  employed  by  a  factory  to 
unload  a  car  at  the  factory.    273. 

The  requirement  as  to  cattle- 
guards;  circumstances  under 
which  they  may  be  omitted.    348. 

Measure  of  damages  from  cin- 
ders, noise  and  smoke;  form  of 
question  in  arriving  at;  property 
situated  within  fifty  feet  of  a 
street  upon  which  a  railroad  is 
operated  is  "near"  thereto,  with- 
in the  meaning  of  Section  3283. 
377. 

Car  service  rules;  reasonable 
demurrage  may  be  charged  for 
detention  of  cars,  and  carrier 
may  refuse  to  deliver  cars  on  sid- 
ing until  demurrage  in  arrears 
is  paid;  what  constitutes  a  de- 
fense In  law  to  a  suit  to  compel 
a  carrier  to  deliver  cars  on  pri- 
vate siding  of  consignee.     505. 

The  laying  of  a  spur-track  in 
tfte  street  is  not  a  taking  of  the 
abutters*  property  without  com- 
pensation, when.     527. 

Injunction  will  not  lie  to  pre- 
vent the  laying  of  a  spur-track 
in  the  street,  when.     527. 

RECEIPT— 

A  writing  which  acknowledges 
payment  in  part  with  cash  and 
the  remainder  in  notes  "in  full 
settlement  of  claim,"  is  evidence 


of    the    extinguishment    of    the 
debt  and  not  a  mere  receipt  239. 

RECEIVER— 

Money  In  bank,  deposited  after 
the  bank  became  insolvent  to  the 
knowledge  of  the  cashier  and 
manager,  can  be  charged  against 
the  funds  in  the  hands  of  the  re- 
ceiver, when.     289. 

REFORMATION     OF     INSTRU- 
MENTS— 

In  a  suit  for  reformation  of  a 
promissory  note,  where  it  is 
claimed  wrong  dates  have  been 
inserted  for  maturity  of  differ- 
ent installments,  it  is  not  neces- 
sary to  show  the  mistake  by 
other  evidence  than  that  afforded 
by  the  note  itself,  if  an  inspec- 
tion of  the  note  clearly  estab- 
lishes that  a  mistake  has  been 
made.     113. 

REMEDY— 

The  remedy  provided  within 
the  Order  of  Foresters  for  collec- 
tion of  a  benefit  certificate  must 
be  exhausted  before  resort  can  be 
had  to  the  courts.    28. 

REMITTITUR— 

Application  of  the  rule  as  to 
the  granting  of,  to  the  circum- 
stances as  presented  on  review. 
121. 

RIGHTS— 

Where  a  claim  against  a  mu- 
nicipality antedates  Section  1545- 
91,  the  holder  has  no  such  vested 
right  under  his  contract  as  for- 
bids the  application  of  this  act, 
when.    271. 

Riparian  rights  do  not  include 
the  right  to  pollute  a  natural 
water-course.    450. 

ROADS— 

Power  of  county  commissioners 
to  vacate  or  change  the  course  of 
a  highway  for  the  purpose  of 
eliminating  a  dangerous  railway 
cro<?slng:  an  abutting  owner  may 
enjoin  such  change,  when.    180. 

SALARY— 
To  be  earned  under  an  existing 
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employment    may    be    assigned, 
when.     137. 

SAVINGS  AND  LOAN  ASSOCI- 
ATIONS— 
A  subscriber  to  the  stock  of, 
can  not  defend  against  a  suit  for 
collection  of  his  subscription  on 
the  ground  that  the  company  be- 
gan business  before  Its  entire 
capital  was  subscribed  and  one- 
haif  of  each  subscription  paid  in, 
nor  because  of  failure  to  give 
notice  of  meeting  for  election  of 
directors.    329. 

SCHOOLS— 

Pest-house  located  in  vicinity 
of,  not  a  nuisance,  when;  erec- 
tion of  new  building  for  pest- 
house  may  be  enjoined,  when. 
498. 
SERVICES— 

See  Wages. 

In  fixing  value  of,  the  time  con- 
sumed in  the  service  is  only  one 
element  to  be  considered.    606. 

The  opinion  of  the  person  per- 
forming service  Is  competent  in 
a  suit  for  recovery  of  the  value 
of  the  service,  and  any  testimony 
as  to  the  character  and  extent  of 
the  service  is  evidence  as  to  value. 
606. 

Of  jurors;  their  compensation 
may  be  properly  paid  out  of  the 
county  treasury.    621. 

SEWERS— 

Assessments  for;  failure  of 
council  to  fix  value  of  property 
in  advance;  no  presumption  that 
assessment  is  inequitable,  when; 
report  of  assessing  committee; 
allegation  that  assessment  ex- 
ceeds twenty-five  per  cent,  limi- 
tation not  material,  when.     57. 

Lots  are  not  provided  with  ade- 
quate local  drainage,  such  as  will 
exempt  them  from  assessment 
for  a  sewer,  unless  the  right 
which  they  already  enjoy  of  dis- 
posing of  sewaere  includes  per- 
manency of  structure  and  of  con- 
trol.   4r.o. 

An  abutting  owner  is  not 
estopped  from  contesting  a  sewer 


assessment  on  the  ground  of  lack 
of  benefits,  because  he  petitioned 
for  the  sewer  or  stood  by  without 
protest  while  it  was  being  built. 
450. 

Availability  of  sewer  to  abut- 
ting owner;  right  to  pollute  a 
water-course  not  a  part  of  his 
riparian  right;  pollution  of  wat- 
ers by  municipality  not  ground 
for  enjoining  collection  of  assess- 
ment for  sewer.     450. 

Municipal  riparian  owner  not 
estopped  from  preventing  the  pol- 
lution of  a  natural  water-course 
with  sewage,  because  It  has  itf^e  f 
been  guilty  of  the  same  offense. 
450. 

SINKING  FUNDS— 

Of  school  districts:  custody  of. 
629. 

SPECIFIC    PERFORMANCE— 

A  contract  for  the  sale  of  real 
estate  made  by  an  agent  in  his 
own  name  and  without  disclos- 
ing his  principal  or  his  agency, 
may  be  enforced  by  the  principal. 
609. 

The  bringing  of  a  suit  for  spe- 
cific performance  of  a  contract, 
which  the  defendant  had  signed 
but  the  plaintiff  had  not,  estab- 
lishes its  acceptance  by  the 
plaintiff.    609. 

A  defect  in  title  must  be  a 
substantia]  defect  to  defeat  an 
action  for  specific  performance  of 
a  contract  to  purchase  the  prop- 
erty.    609. 

SPIRITUALISM— 

Form  of  special  charge  to  jury 
in  will  contest,  relating  to  the 
belief  and  practice  of  the  testa- 
trix in  spiritualism.     110. 

STATE  INSTITUTIONS— 

Courts  will  not  prescribe  rules 
for  the  government  of,  unless 
those  in  force  are  unreasonable 
or  subversive  of  the  purpose  for 
which  the  institution  was  estab- 
lished.    81. 

STATUTES— 
Officers  are  not  bound  to  adopt 
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a  correct  Interpretation  of,  at 
their  peril.    381. 

A  designated  mode  of  prosecut- 
ing error  to  all  judgments  en- 
tered in  pursuance  of  the  pro- 
visions of  an  act,  applies  to  a 
proceeding  brought  under  an 
amended  section  thereof.     206. 

Method  of  determining  which 
statute  is  in  force,  where  two 
statutes  covering  the  same  sub- 
ject matter  are  enacted  the  same 
day.     91. 

STATUTES  CONSIDERED— 

Section  5182,  providing  for  the 
payment  of  jurors  out  of  the 
county  treasury.     621. 

Section  6114,  relating  to  amend- 
ment of  pleadings.     629. 

Section  3258,  as  amended  April 
29,  1902,  relating  to  the  liability 
of  stockholders.    169. 

Section  6098 — construction  of 
the  word  "heir"  as  used  in.    105. 

Section  1536-619,  relating  to  the 
publication  of  ordinances.    151. 

97  O.  L.,  623,  relating  to  juris- 
diction of  mayors.    192. 

Section  2271,  relating  to  valu- 
ation of  property  for  sewer  as- 
sessment purposes.     57. 

Section  6494,  relating  to  appeal 
In  attachment    65. 

Section  6494,  relating  to  appeal 
from  motion  to  dissolve  attach- 
ment.    73. 

Section  6998,  relating  to  fish 
and  game,  as  amended.     91. 

Section  3258  and  amendment, 
fixing  the  liability  of  stockhold- 
ers.    89. 

Section  3443-6,  relating  to  pre- 
cautions at  steam  and  street  rail- 
way crossings  at  grade.    103. 

Section  5241,  relating  to  com- 
munications between  attorney  and 
client.     15. 

Section  222  of  the  Municipal 
Code  (1536-978,  R.  S.).     529. 

Section  213,  Municipal  Code 
(1536-912,  R.  S.).     529. 

Sections   5086   and   4993.   relat- 


ing to  suits  on  promissory  notes. 
225. 

Section  126  (1536-633)  of  the 
Municipal  Code,  relating  to  the 
salary  of  mayor  and  fees  in  pe- 
nal cases.    230. 

Sections  6434  and  6435,  provid- 
ing for  the  taxing  of  attorneys* 
fees  and  expenses  to  the  land 
owner  in  appropriation  proceed- 
ings abandoned  after  verdict.  206. 

96  O.  L.,  259,  providing  for  the 
detaching  of  unplatted  farm  lands 
from  cities  and  incorporated  vil- 
lages.   197. 

Sections  3797  and  3798.  relat- 
ing to  'savings  and  loan  compa- 
nies.   329. 

Section  1545-91,  requiring  the 
approval  of  the  mayor  to  action 
by  council.     271. 

The  act  found  in  97  O.  L.,  392, 
making  provision  for  certain 
worthy  blind  persons.     417. 

Section  2640,  relating  to  th'e 
powers  of  council.    403. 

Section  2267,  relating  to  mu- 
nicipal improvements  except  side- 
walks and  sewers.     433. 

Section  2805,  relating  to  city 
boards  of  equalization.     511. 

The  act  of  May  10,  1902,  relat- 
ing to  city  boards  of  equaliza- 
tion.    511. 

Section  6595,  relating  to  the 
power  of  guardians.    496. 

Section  6296,  relating  to  lease 
by  guardian.     496. 

Sections  3247  ^nd  3256.    329. 

Section  6726,  relating  to  the 
distribution  of  fund  from  sale  of 
property  to  pay  debts.     338. 

Section  6188,  relating  to  extra- 
ordinary expenses  of  administra- 
tor.    338. 

Section  3334,  relating  to  cattle 
guards.    348. 

Section  45a  of  the  Municipal 
Code,  relating  to  the  requirement 
that  funds  for  a  public  improve- 
ment shall  be  in  the  treasury  be- 
fore the  work  is  undertaken.   381. 

Section  3283,  relating  to  dam- 
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ages   to  property  from   operation 
of  a  railroad  in  the  street.     377. 
Section   2128   et  seq.;  form  of 
pleading  under.    398. 

STATUTE  OF  FRAUDS— 

The  requirements  of,  are  satis- 
fled  where  a  contract  for  the  sale 
of  real  estate  is  made  and  signed 
by  an  agent  in  his  own  name, 
without  disclosing  his  agency  or 
the  name  of  his  principal,  and 
the  contract  may  be  enforced  by 
the  princpial.  609. 

The  requirements  of,  are  sat- 
isfied, where  in  writing  and  sign- 
ed by  one  of  the  parties  and  ac- 
cepted by  the  oth«r;  acceptance 
is  established  by  bringing  suit 
for  specific  performance.     609. 

STENOGRAPHER— 

Court  stenographer  may  im- 
peach  witness,  when.     515. 

STOCKHOLDER— 

See  Corporations. 

Those  in  control  not  entitled 
to  special  privileges  as  to  the 
price  at  which  stock  can  be  pur- 
chased.    305. 

In  a  savings  and  loan  company 
can  not  defend  against  a  suit  on 
his  stock  subscription  on  tho 
ground  of  the  irregularities  in 
the  organization  of  the  company 
relied  ,on  In  this  case.     329. 

The  act  of  April  29,  1902.  fix- 
ing the  liability  of,  is  unconsti- 
tutional in  so  far  as  it  amends 
or  repeals  original  Section  3258. 
89. 

Liability  of,  restricted  to  debts 
Incurred  while  a  stockholder  and 
which  were  enforceable  when  due. 
169. 

straw- 
Is   generally   treated   as   a  fix- 
ture of  the  farm  upon  which  it 
was  grown.    509. 

STREET- 

Difficulty  in  fixing  benefits 
arising  from  improvement  of; 
value  of  the  judgment  of  experts 
as  compared  with  that  of  resi- 
dent   property    owners;    estoppel 


as  to  grantees  seeking  to  escape 
assessment     99. 

The  depreciated  value  of  prop- 
erty can  not  be  taken  as  a  basis 
in  estimating  the  benefits  result- 
ing from  a  street  improvement, 
where  the ,  depreciation  was  due 
to  the  act  of  the  city  in  main- 
taining a  dump  on  the  unim- 
proved street.     559. 

Not  manifestly  unsafe,  but  nev- 
ertheless not  safe,  and  the  one 
injured  upon  it  knew  its  con- 
dition, and  could  have  avoided 
going  upon  it,  but  not  easily.  603. 

Description  of.  in  a  petition  for 
recovery  for  Injuries  from  fall- 
ing on  a  defective  sidewalk, 
where  different  sections  of  the 
street  are  known  by  different 
names  and  the  accident  occurred 
near  the  dividing  line.     641. 

The  period  of  time  required  to 
charge  a  municipality  with  no- 
tice of  a  defect  in  a  street  must 
be  determined  from  the  circum- 
stances of  each  particular  case. 
646. 

The  fact  that  abutting  owners 
asked  for  an  improvement  and 
that  the  contract  be  awarded  to 
a  certain  company,  may  be  taken 
as  evidence  of  knowledge  of  the 
cost  of  the  improvement  and  ac- 
quiescence therein,  although  it 
does  not  estop  them  from  chal- 
lenging the  legality  of  the  assess- 
ment.   410. 

Assessment  for  Improvement 
of;  regularity  of  the  proceedings; 
preliminary  expenses  may  be  paid 
from  the  general  fund  and  in- 
cluded in  the  assessment;  pro- 
ceedings under  a  statute  which 
is  partly  unconstitutional,  not 
ground  fQr  enjoining  collection  of 
the  assessment,  when.    433. 

Measure  of  damages  from  the 
operation  of  a  railroad  In.    377. 

Failure  of  council  in  authoriz- 
ing an  improvement  of,  to  specify 
which  of  several  materials  is  to 
be  used,  does  not  Invalidate  the 
action  of  the  board  of  public  serv- 
ice In  awarding  the  contract  for 
one  of  the  materials  named  by 
council.     381. 
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There  can  be  no  doubt  that  the 
improvement  of  a  street  with  the 
Hallwood  block  confers  a  special 
benefit  on  the  abutting  property. 
401. 

STREET  RAILWAYS— 

The  proper  construction  of  an 
ordinance  limiting  the  speed  of 
cars  to  fourteen  miles,  including 
stops,  is  that  at  the  end  of  the 
run  the  average  speed  should  not 
exceed  that  rate.     361. 

Evidence  as  to  equipment  of 
car;  expert  testimony  as  to  dis- 
tance required  to  stop  car.     361. 

The  passenger  under  the  cir- 
cumstances of  this  case  was 
charged  with  the  duty  of  looking 
where  she  stepped  in  alighting 
from  the  car.    426. 

P&ilure  of  the  grantee  of  a 
franchise  to  lay  tracks  as  there- 
in provided  is  waived  by  the  pas- 
sage of  a  subsequent  ordinance 
expressly  renewing  all  rights  and 
privileges  granted  by  the  original 
ordinance.    445. 

Where  the  ordinance  granting 
the  franchise  provides  for  a  for- 
feiture for  failure  to  comply  with 
terms  and  conditions  after  twen- 
ty days'  notice,  a  forfeiture  can 
not  be  declared  until  after  twen- 
ty days'  notice  has  been  given  by 
council.     445. 

An  ordinance  renewing  a  fran- 
chise will  be  construed  as  a  whole 
in  determining  whether.     445. 

The  report  of  an  accident,  made 
to  superior  officers  by  the  con- 
ductor and  motorman  of  the  car 
upon  which  the  accident  occurred, 
is  not  privileged,  but  must  be 
produced  under  a  subpoena  duces 
tecum.     590. 

Equity  will  not  compel  a  change 
from  single  trolley  to  some  other 
system  to  prevent  electrolysis  to 
water  pipes,  when;  but  injunction 
will  lie  to  prevent  negligent  op- 
eration of  a  single  trolley  system 
with  respect  to  the  escape  of  Its 
return  current.     41. 

Where  a  number  of  companies 
are  operating  in  the  same  city  un- 


der the  same  system,  each  of 
which  is  responsible  in  part  for 
the  injury  occurring  to  water 
pipes  from  electrolysis,  such  fact 
constitutes  no  defense  to  an  ac- 
tion brought  by  the  municipality 
against  one  of  the  companies  on 
account  of  such  injury.     41. 

Compliance  with  terms  of  grant 
may  be  enforced,  notwithstand- 
ing there  is  an  injunction  against 
such  compliance  and  the  public 
interest  does  not  demand  it.   167. 

Standing  on  the  platform  of  an 
Interurban  car  while  running 
through  the  open  country  not 
necessarily  proximate  cause  of 
Injury  to  passenger  resulting 
from  the  derailing  of  the  car, 
when.     144. 

One  Injured  while  attempting 
to  ride  on  the  bumper  of  an  elec- 
tric car  can  not  recover  except 
for  willful  negligence  on  the  part 
of  the  railway  company's  agents. 
236. 

SUBROGATION— 

The  principle  upon  which  the 
doctrine  of,  rests  generally.    249. 

Under  the  equitable  doctrine 
of,  an  action  to  establish  and  en- 
force a  lien  of  an  assessment  paid 
is  neither  an  action  at  law  nor 
upon  contract,  nor  upon  a  liability 
created  by  statute,  and  is  there- 
fore governed  by  the  ten  year  lim- 
itation prescribed  by  Section  4985. 
249. 

A  life  tenant  paying  valid  as- 
sessments is  not  a  mere  volun- 
teer, when;  and  may  be  subro- 
gated to  the  lien  of  the  assess- 
ment, although  it  was  paid  with- 
out protest,  and  without  notice 
to  the  owner  of  the  remainder 
who  was  liable  therefor  under  an 
agreement  entered  into.     249. 

Widow  is  not  subrogated  to 
mortgage  lien  discharged  in  part 
with  her  separate  means.     321. 

SUICIDE— 

Finding  of  jury  as  to  suicide 
of  a  member  of  the  Order  of  For- 
esters.    28. 
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SUMMONS^- 

In  the  absence  of  a  bill  of  ex- 
ceptions containing  the  evidence 
offered  on  a  motion  to  quash  serv- 
ice of  summons,  a  reviewins 
court  will  presume  that  the  evi- 
dence warranted  the  overruling 
of  the  motion.    629. 

SURETIES— 

Of  an  administrator  or  trustee, 
who  wrongfully  applies  a  trust 
fund  with  the  acquiescence  of  the 
beneficiary,  are  released  from  li- 
ability to  the  beneficiary.     359. 

An  Individual  who  has  paid 
money  to  the  government  as  a 
surety  acquires  the  same  right  of 
priority  which  belongs  to  the  gov- 
ernment, and  it  may  be  that  the 
same  priority  extends  to  one  who 
has  satisfied  a  moral  obligation 
to  the  government  by  responding 
as  surety  for  a  federal  officer  or 
employe  who  has  been  guilty  of 
misfeasance.     374. 

The  surety  of  a  bonded  depos- 
itory of  the  assets  of  a  bankrupt 
has  the  same  means  of  judging 
of  the  solvency  of  such  depos«- 
itory  as  are  possessed  by  others, 
and  is  without  priority.     374. 

SWANKEY— 

The  malt  liquor  known  as 
"Swankey"  is  an  intoxicating 
liquor  within  the  meaning  of  the 
statute.     192. 

TAXATION— 

Grantee  of  real  estate,  holding 
under  a  covenant  of  warranty 
limited  to  the  Interest  of  the 
grantor  in  the  land  conveyed, 
takes  subject  to  the  incumbrance 
of  unpaid  taxes  which  have  be- 
come a  lien  by  operation  of  law. 
78. 

The  fact  that  a  law  under 
which  a  tax  was  levied  had  not 
been  declared  unconstitutional  at 
the  time  the  levy  was  made,  will 
not  save  Its  collection  from  in- 
junction, where  it  does  not  appear 
that  contracts  have  been  entered 
into  on  the  faith  thereof.     371. 

The  provision  for  certain 
worthy  blind   persons,  found   in 


97  O.  L..  392,  is  not  a  taking  of 
private  property  by  taxation  for 
private  purposes.     417. 

The  act  providing  for  the  de- 
taching of  farm  lands  from  cities 
and  incorporated  villages  and 
attaching  them  to  adjacent  town- 
ships. 197. 
TAX-PAYER— 

Suit  must  be  brought  in  the 
capacity  of,  where  the  lowest  bid- 
der on  public  work  seeks  to  en- 
join the  carrying  out  of  a  con- 
tract awarded  to  another.  561. 
TEAM— 

Admission  of  the  ownership  of 
a  team  which  has  caused  an  in- 
jury constitutes  evidence  of  the 
agency  of  the  driver.    300. 
TESTIMONY— 

See  Evidence.  ^ 

TITLE— 

Of  purchaser  at  sale  under  a 
foreclosure  of  mortgage  can  not 
in  the  absence  of  fraud  or  col- 
lusion be  impeached  by  the  gen- 
eral creditors  or  the  administra- 
tor of  the  deceased  mortgagor, 
where  the  value  of  the  property 
proves  less  than  the  mortgage 
debt    338. 

An  a.greement  to  convey  real 
estate  by  "a  good  and  sufficient, 
full  and  covenant  warranty  deed." 
is  satisfied  by  the  tender  of  a 
good  marketable  title  with  war- 
ranty.    609. 

Failure  of  a  vendee  to  make  ob- 
jections to  a  title  within  the  time 
specified  and  as  to  a  matter  of 
which  he  had  knowledge,  consti- 
tutes a  waiver  of  such  objections. 
609. 

Ordinary  building  restrictions 
applicable  to  all  property  In  the 
neighborhood,  and  of  which  the 
purchaser  has  knowledge,  can  not 
be  classed  as  an  incumbrance  un- 
less they  affect  the  marketable 
quality  of  the  title;  the  presump- 
tion is  that  they  are  a  benefit 
rather  than  a  detriment  to  the 
property^     609. 

Objections  to  a  title  are  waived 
by  a  purchaser  when  he  fails  to 
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make  them  known  within  the  time 
specified  for  his  so  doing.     609. 

TOWNSHIP   TRUSTEES— 

Authority  of,  with  reference  to 
crossings  over  railroads  is  not 
repealed  or  abridged  by  the  act 
of  April  27, 1893.  conferring  power 
on  county  commissioners  to  elim- 
inate dangerous  crossings  at 
grade.     180. 

TRADE-MARK— 

The  protection  of.  In  the  ab- 
sence of  a  restrictive  contract, 
does  not  apply  to  the  product  of 
a  tree,  or  to  anything  else  which 
by  the  law  of  its  nature  is  repro- 
ductive and  derives  its  chief  value 
from  its  innate  vital  i>owers,  in- 
dependent of  the  care  and  inge- 
nuity of  men.    627. 

'  TRIALr- 

Where  a  defendant,  after  the 
overruling  of  his  motion  to  take 
the  case  from  the  Jury,  elects  to 
proceed  with  his  evidence  and 
not  rely  upon  the  claim  that  the 
plaintiff  has  failed  to  make  out  a 
case,  the  right  to  prosecute  error 
to  the  overruling  of  his  motion 
is  lost    81. 

A  motion  to  strike  a  supple- 
mental petition  from  the  files  is 
carried  up  on  appeal  and  may  be 
determined  In  the  appellate  court 
in  the  same  manner  as  in  the 
court  of  original  jurisdiction.  169. 

It  is  the  professional  duty  of 
counsel  to  assist  the  court  in  pre- 
serving the  nisi  prius  trial  from 
error.     189. 

A  reviewing  court  will  not  as- 

•  sume  that  there  was  error  in  the 

matter   of   opening  and   close   to 

the  jury,  unless  the  error  aflElrm- 

atively  appear  on  the  record.    593. 

An  objection  to  the  admission 
of  evidence  on  an  issue  not  made 
in  the  pleadings  will  not  be  re- 
garded on  review,  where  first 
made  in  the  petition  in  error. 
593. 

Where  an  Issue  has  been  over- 
looked in  the  charge  to  the  jury, 
instruction  may  be  given  on  that 


issue,  notwithstanding  the  noon 
recess  has  intervened.     593. 

Before  a  justice  of  the  peace, 
who  has  Jurisdiction  of  the  sub- 
ject matter,  may,  by  consent  of 
all  parties,  occur  outside  of  the 
township  in  which  the  justice  re- 
sides and  for  which  he  was 
elected.    286. 

A  fair  trial  is  not  granted, 
where  the  Jury  are  required  to 
view  the  case  through  an  atmos- 
phere of  passion  and  prejudice, 
excited  by  the  conduct  of  counseL 
361. 

The  question  whether  an  attach- 
ment has  become  void  can  not  be 
decided  from  the  fact  that  a 
watchman  was  not  kept  at  the 
property  and  the  defendants  were 
allowed  to  resume  possession  and 
control  of  it,  but  this  circum- 
stance should  be  submitted  with 
the  other  facts  of  the  case  to  the 
Jury  for  determination  as  to 
whether  the  levy  has  been  aban- 
doned.    468. 

Court  stenographer  may  im- 
peach witness,  when.     515. 

Contradictory  statements  may 
be  explained  by  witness;  effect  of 
such  statements.     515. 

TRUSTS— 

The  statute  of  limitations  is  not 
applicable  to  a  continuing  trust 
19. 

Present  interest  of  a  devisee  in 
property  which  is  to  be  held  by 
the  executor  for  a  number  of 
years.     185. 

Acquiescence  of  a  benfflclary  In 
the  wrongful  application  of  a 
trust  fund  releases  the  trustee 
and  his  bondsmen  from  liability 
to  the  beneficiary.    359. 

ULTRA  VIRES— 

The  entering  into  an  ultra  rires 
contract  by  a  de  jure  corporation 
does  not  transform  it  into  a  cor- 
poration de  facto:  where  an  ultra 
vires  feature  is  found  in  a  con- 
tract which  creates  competition 
between  railroads,  if  separable  it 
will  be  eliminated,  and  the  valid 
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portion  allowed  to  stand;  a  de- 
fense of  ultra  vires  can  not  be  in- 
terposed by  one  railroad  company 
against  another,  where  the  con- 
tract has  been  recognized  as  bind- 
ing and  acted  upon  by  both  com- 
panies for  thirty-seven  years.  537. 

USAGE— 

A  custom  on  the  part  of  a  street 
railway  company  of  permitting 
persons  to  ride  on  the  bumper  of 
cars  can  not  be  proven  by  occa^ 
Bional  instances.    236. 

VARIANCE— 

Between  petition  and  proof  is 
not  material,  unless  the  defend- 
ant has  been  misled  to  his  preju- 
dice in  making  his  defense  upon 
tne  merits.    641. 

VENDOR  AND  PURCHASER— 

A  written  contract  for  the  sale 
of  real  estate  made  and  signed 
by  an  agent  in  his  own  name, 
without  disclosing  his  principal 
or  his  agency,  satisfies  the  stat- 
ute of  frauds  and  may  be  enforced 
by  the  principal.    609. 

VERDICT— 

A  Judgment  for  the  plaintift 
based  upon  the  special  findings 
in  this  case  should  be  reversed. 
603. 

A  verdict  of  $4,000,  awarded  to 
a  laboring  man  fifty-six  years  of 
age,  who  has  sometimes  worked 
on  a  farm  and  sometimes  at  driv- 
ing a  team,  and  who  has  been 
permanently  injured  in  a  derail- 
ment accident,  is  not  so  high  as 
to  indicate  passion  or  prejudice 
on  the  part  of  the  Jury.    385. 

Passion  or  prejudice  are  not 
necessarily  indicated  by  a  verdict 
for  $9,250,  in  favor  of  a  man  thir- 
ty-five years  of  age,  earning  $2.65 
per  day,  and  injured  as  badly  as 
in  this  case.    353. 

While  an  inderterminate  quo- 
tient verdict  Is  utterly  indefen- 
sible, a  verdict  will  not  be  set 
aside  for  misconduct  on  the  part 
of  the  jury  where  it  does  not  ap- 
pear that  it  was  agreed  to  by  tbo 
jurors  prior  to  its  ascertainment, 


or  that  there  was  a  failure  on 
the  part  of  any  juror  to  give  his 
Individual,  untrammelled  assent 
to  the  amount  of  the  verdict  after 
its  ascertainment  and  before  its 
rendition.     353. 

WAGES— 

There  can  be  no  recovery  in 
law  on  an  assignment  of  wages 
due  and  to  become  due,  where 
there  is  no  proof  that  the  debtor 
assented  to  the  assignment,  and 
the  amount  due  exceeds  the 
amount  assigned.    429. 

Which  are  unearned  may  be  as- 
signed, when;  claim  of  homestead 
exemption  can  not  prevail  against 
such  an  assignment    137. 

WAIVER— 

No  officer  or  agent  of  an  In- 
surance company  has  authority 
to  waive  any  of  the  stipulations 
of  the  policy,  except  in  the  man- 
ner provided  for  therein;  a  waiv- 
er of  the  filing  of  a  proof  of  loss 
is  void  where  made  verbally  by 
an  afrent,  instead  of  being  en- 
dorsed in  writing  on  the  policy 
or  attached  thereto  as  required  by 
a  provision  of  the  policy.    567. 

Failure  of  a  vendee  to  make 
objections  to  a  title  within  the 
time  specified  for  his  so  doing, 
constitutes  a  waiver  on  his  part 
of  such  objections.    609. 

Of  strict  performance  by  con- 
duct or  otherwise  gives  to  one 
who  manifested  an  intention  to 
fully  perform,  a  right  to  recover 
on  the  contract.     618. 

The  failure  of  the  grantee  of  a 
street  railway  franchise  to  lay 
tracks  as  therein  provided  is 
waived  by  the  passage  of  a  sub- 
sequent ordinance  expressly  re- 
newing all  rights  and  privileges 
granted  by  the  original  ordinance. 
445. 

WATER  AND  WATER-COURSES- 
Riparian  rights  do  not  include 
the  right  to  pollute  a  natural  wa- 
ter-course.    450. 

A  municipal  riparian  owner  is 
not  estopped  from  preventing  the 
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pollution  of  a  natural  water- 
course by  the  fact  that  it  has  it- 
self been  guilty  of  the  same  of- 
fense.   450. 

WATER  PIPES— 

Injury  to,  from  eleclrolysis; 
may  be  enjoined,  when.     41. 

WIDOW— 

Separate  property  and  life  estate 
of;  not  necessary  that  she  ex- 
haust her  separate  property  or 
reach  a  condition  of  actual  want 
before  drawing  upon  the  corpiM 
of  the  estate.    19. 

Rights  of»  in  the  mortgaged  es^ 
tate  of  her  husband;  dower  inter- 
est computed,  how,  where  there 
are  mortgage  incumbrances,  but 
the  proceeds  of  sale  exceed  the 
mortgages;  widow  not  subrogated 
to  mortgage  Hen  discharged  in 
part  with  her  separate  means. 
321. 

WILLS— 
See  Deviae. 

Lost  or  spoliated  wills;  burden 
of  proof;  evidence,  circumstantial 
and  direct;  presumption.    269. 

Technical  words  and  words  of 
limitation;  clauses  cutting  down 
an  estate  mu£t  be  clear  and  un- 
ambiguous; vested  remainder; 
"heirs,"  "share,"  and  "residuum." 
257. 

Mental  capacity  of  the  testa- 
tor; when  a  delusion  does  not  af- 
fect testamentary  capacity;  valiie 
of  testimony  of  experts  and  of 
laymen;  declarations  of  a  bene- 
ficiary; faithfulness  of  a  benefi- 
ciary; examination  of  witnesses. 
484. 

Rights  of  a  widow  who  has 
separate  property  and  is  be- 
queathed a  life  estate  with  privi- 
lege of  sale.    19. 

Where  the  estate  proved  Insuf- 
ficient to  permit  of  the  carrying 
of  the  provision  for  the  widow 
and  also  payment  of  bequests  to 
children  and  grandchildren- 
Held:  That  the  children  and 
grandchildren  take  pro  rata  un- 
der a  subsequent  clause.    19. 


Declarations  of  a  witness  are 
competent  which  tend  to  ehow 
her  state  of  mind  or  her  design 
or  purpose  in  treating  the  testa- 
trix as  she  did.    110. 

Belief  of  testator  in  spiritual- 
ism; evidence  where  incompetent 
but  not  prejudicial  in  suit  to 
contest;  charge  of  court.    110. 

Executor  not  a  necessary  party 
to  contest  of;  disputed  will  com- 
petent evidence,  when;  other 
forged  wills  or  papers  competent 
evidence  for  purpose  of;  where 
the  will  Is  clearly  a  forgery  the 
Judgment  setting  it  aside  will  not 
be  revetrsed  for  errors  in  the 
charge  of  the  court     156. 

Testator's  declarations  as  to  in- 
tention.   156. 

Present  interest  of  a  devisee 
where  possession  is  delayed  for  a 
number  of  years.    185. 

An  expert  can  not  be  asked 
whether  the  testator  was  capable 
of  making  such  a  will  as  good 
reason  and  a  normal  condition  of 
mind  would  require.     484. 

WITNESSES— 

An  expert  can  not  be  asked 
whether  the  testator  was  capable 
of  making  such  a  will  as  good 
reason  and  a  normal  condition  of 
mind  would  require.     484. 

May  explain  contradictory  state- 
ments; effect  to  be  given  such 
statements ;  court  stenographer 
may  impeach  witness,  when.   515. 

Where  a  witness  is  called  to 
give  his  testimony  in  chief  as  to 
the  mental  capacity  of  a  testa- 
tor, no  right  of  cross-examination 
exists  as  to  the  grounds  upon 
which  his  opinion  is  based  until 
the  conclusion  of  his  examination 
in  chief.     484. 

A  witness  called  to  give  his 
deposition  before  a  notary  public 
must  respond  to  questions  asked 
and  produce  papers  and  books 
called  for,  unless  It  clearly  ap- 
pears that  by  so  doing  he  would 
be  injured  in  his  business  or  per- 
sonally, or  that  the  questions  are 
frivolous  or  that  the  information 
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was  procured  or  the  papers  called 
for  were  prepared  exclusively  for 
defense  in  an  action  by  the  party 
for  whose  benefit  the  deposition  is 
being  taken.    590. 

A  witness  arrested  for  contempt 
In  refusing  to  answer  questions 
during  the  taking  of  his  depo- 
sition, will  be  discharged  from 
custody  when  it  appears  that  the 
questions  called  for  hearsay  tes- 
timony. 590. 
WORDS  AND  PHRASES— 

The  word. "defendant"  rnay  be 
read  in  the  plural,  when.    73. 

How  the  word  "heir"  as  used 
in  Section  6098  should  be  con- 
strued.   105. 


The  word  "discretion"  used  In 
96  O.  L.,  259,  relates  to  Judicial 
and  not  to  legislative  discretion. 
197. 

Technical  word€r  and  words  of 
limitation  as  used  in  a  will; 
"heirs,"  "share,"  "residuum"  and 
"vested  remainder."    257. 

The  word  "lost,"  wfien  used 
with  reference  to  an  alleged  last 
will  and  testament  in  a  probate 
proceeding,  has  some  of  the  sig- 
nificance of  "spoliated"  or  "de- 
stroyed."    269. 

The  meaning  to  be  given  to  the 
word  "simultaneously"  as  used  in 
connection  with  an  assignment  of 
a  contract    629. 
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